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PREFACE 


Towards the end of last year, the authors, with some diffidence, attempted 
the difficult task of exploring, so far as they were able, the uncharted territory of 
the Companies Act, 1947, which amended the Act of 1929 in accordance with the 
main recommendations of the Cohen Committee. They have been considerably 
gratified at the reception which was accorded to their book on that Act, and have 
been encouraged by that reception to undertake the equally arduous task of 
annotating the consolidation Act of 1948. The territory of the changes in- 
corporated in that Act is still unexplored and will remain so until the Courts have 
had an opportunity of deciding the questions there raised, but the authors have 
had the advantage of the discussions which these new provisions have aroused 
since the publication of their last work and the opinions of those in the legal and 
accountancy professions and others whose opinions are deserving of the greatest 
consideration. It is hoped, therefore, that the present work^will be found of 
service to all who are concerned with the manifold aspects of tlie law relating to 
companies. 

Considerations of space have, to a large extent, determined the general 
nature of the scheme of the work, and it has been thought preferable to confine 
annotations to concise notes to the sections and to cite only the more important 
cases, and in particular, those which establish a principle. It may be that such 
condensation will be considered an advantage rather than otherwise. As to the 
new provisions, the authors have felt that, while they call for ratlier more detailed 
treatment than do those which merely reproduce the provisions of the 1929 Act, 
the reader will require in this work the more important aspects of those pro- 
visions to be brought to his notice. A fuller treatment of these provisions 
will be found in the authors’ book on the 1947 Act. Thus this book is a guide 
rather than an exhaustive treatise and the complete exposition of statute and 
case law is left to larger works, such as Lord Wrenbury’s book, “ Buckley on 
the Companies Acts,” a new edition of which is, it is understood, being prepared. 

The residue of the 1947 Act which has remained after consolidation has 
been included, while the relevant portions of the Registration of Business Names 
Act, 1910, as amended, and of the Business Names Rules and forms are similarly 
dealt with. The forms of accounts given in Appendix II are intended to supple- 
ment those given in Appendix A of the book on the 1947 Act. It has also been 
thought that the text of the Winding-up Rules, together with some indications 
of the changes which may be expected in those Rules, will be found helpful, 
especially since it is possible that some time may elapse before amending Rules 
are available. Finally, the comparative tables in Appendix I, showing the 
correspondence between the 1929 and 1948 Acts and the 1947 and 1948 Acts 
respectively, should afford assistance in tracing the whereabouts in the present 
Act of those provisions in the earlier Acts which have, by now, become so familiar 
to practitioners. 

1, Essex Court, S. W. IVI. 

Temple, E.C.4, M. E. 

July, 1948 
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INTRODUCTION 

I.— THE BACKGROUND TO THE ACT 

The joint-stock company as it exists to-day is of relatively recent growth 
and owes its development to the evolution of trade and industry from the small 
one-man business or partnership to the large-scale corporation drawing its 
support (and funds) from all classes of the community. 

The earliest form of trading company was the chartered company. Notable 
examples of such were the East India Company, the Levant Company, the 
Hudson's Bay Company, the Royal African Company and the South Sea Com- 
pany (of “ bubble " fame). These companies were incorporated by charters 
of incorporation granted by the Crown, and such charters were given as early as 
the sixteenth century. The main objections to incorporation by charter were, 
however, that it was very costly, that no enterprise, however promising, could 
be sure of obtaining a charier, and the members of the company were not liable 
for the company’s debts. 

To avoid the delay and expense of incorporation by charter or by Act of 
Parliament, the partnership basis of trading was enlarged and what amounted 
to very large partnerships were formed although they are often referred to as 
‘ ‘ common law companies ". These associations were usually governed by a deed 
setting out the constitution of the concern and providing for the division of 
capital into shares and for the transfer of those shares. Nevertheless, they 
remained partnerships, with unlimited liability. Associations of this kind 
multiplied during the eighteenth century and a mania of speculation set in. To 
offset this, the Bubble Companies Act, 1719, was passed. It was not very 
effective and was repealed by the Bubble Companies Act, 1825, which restored 
the common law position. The latter Act, however, introduced the principle 
of limited liability in the case of chartered companies, and the Chartered Com- 
panies Act, 1837 (2 Halsbury’s Statutes 634), empowered the Crown to grant 
letters patent to a body of persons associated together for trading purposes. 

Every such company had to be formed by a deed of partnership or associa- 
tion, or an agreement in writing of that nature, by which the undertaking was 
divided into a specified number of shares. The deed or agreement, or some 
schedule thereto, had to set forth the name or style of the company, of its 
members, the date of its commencement, its objects and the principal place for 
carrying on its business. It also had to contain the appointment of two or more 
of its officers to sue or be sued on its behalf in the manner mentioned in the Act (a). 
The company was not, however, a body corporate. 

Statutory incorporation of companies. — The first Act to make pro- 
vision for the incorporation and registration of companies without the necessity 
of a Royal Charter or special Act of Parliament, was the Companies Act, 1844. 
This Act was succeeded by further Acts of 1855, 1856, 1857 and 1858. These 
statutes were all repealed by the Companies Act, 1862, which until April 1, 1909, 
governed all companies registered after November 2, 1862, and put company law 
on its modern footing, establishing the principle of liability limited by shares 
and by guarantee. 

Public Companies , — The Companies Act, 1862, permitted registration 
thereunder of every then existing company (including those registered under 
the Joint Stock Companies Acts) which consisted of seven or more members, 
and any company thereafter formed in pursuance of any Act (except the Act of 
1862) or letters patent or being a company working mines within and subject to 
the stannaries jurisdiction, or being otherwise duly constituted by law, and con- 
sisting of seven or more members. Any other new company, association, or 
partnership had to be registered under the Act, if it consisted of more than 20 
persons (or ten in the case of a banking company). 

As a result of the privileges with regard to limited liability granted under the 
Act of 1862, the basis of capital investment under the joint stock system was 

(a) A detailed treatment of the Act is contained in 5 Halsbury’s Laws (2nd edn.), pp. 
834 et seq. 
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considerably broadened and statistics for the period showed that many new 
companies were formed, mainly of the large-scale enterprise type. It is in- 
teresting to note that companies registered under the Act of 1862, although they 
were required to file their memorandum and articles, annual balance sheet and 
list of shareholders, were not required to pay duty on authorised capital (this was 
remedied by the Act of 1891), and consequently the published statistics of 
capital flotations for that period were not really indicative of the actual capital 
invested. As the facilities for public incorporation were available to any 
business, there developed as a result a type of limited company known as the 
one man company so described in common parlance because the majority 
of the shares were held by one person, the remaining six shares being held singly 
by other members (the minimum number of members required under this Act being 
seven). This type of company was relatively small, but nevertheless increased 
in number, and it was not until the Companies Act, 1907, and the Companies 
(Consolidation) Act, 1908, were passed that legal recognition was given to the 
small type of company with a limited number of members, termed under the 
1907 Act a private company 

The Act of 1862 was amended by various other statutes, notably the Com- 
panies (Winding-up) Act, 1890 ; the Directors Liability Act, 1890 ; and the 
Companies Acts of 1898, 1900 and 1907, and was with these statutes repealed by 
the Companies (Consolidation) Act, 1908, which incorporated most of their 
provisions. 

Private Companies. — The Companies Act, 1907, which created the private 
company, exempted such company from including the balance sheet in the 
annual return filed with the registrar, and also imposed certain conditions as 
to membership and restrictions on transfer, and public subscription for its shares 
was forbidden. It was, however, subject to the same conditions as a ‘‘ public 
company *' as to the filing of a copy of its memorandum and articles at Somerset 
House. One of the consequences which followed legal recognition of the private 
company was the development of trading by means of subsidiary companies. 

Under this sytem, if the subsidiary were a private company, the law imposed 
no obligation on the holding company to give their shareholders information as 
to the financial position or trading results of the subsidiary, while if the sub- 
sidiary were a public company, the published accounts need not be combined 
with those of the holding company. 

The Companies Act, 1929. — The Companies (Consolidation) Act, 1908, 
was amended by the Companies Act, 1913, the Companies (Particulars of 
Directors) Act, 1917, and the Companies Act, 1928. The Companies Act, 1929 
(2 Halsbury’s Statutes 775), which came into operation on November 1, 1929, 
repealed those Acts and certain other enactments. It was primarily a codifying 
Act but incorporated substantial innovations made in the law relating to com- 
panies by the Act of 1928. The more important changes effected by that Act 
included : — 

(i) Memorandum. — power to a company to alter the provisions of its 

memorandum with respect to its objects and provisions that such 
alterations should not be binding on members in certain conditions ; 

(ii) Prospectus. — provisions as to matters to be stated therein ; 

(iii) Commissions and discounts. — conditions as to the payment thereof ; 

(iv) Capital. — prohibition of financial assistance by a company for purchase 

of its own shares, power to issue redeemable preference shares, power 
to issue shares at a discount, power to pay interest out of capital 
in certain cases, reduction of share capital ; 

(v) Debentures. — power to re-issue debentures paid off by a company on 

certain conditions ; 

(vi) Directors. — particulars as to loans and remuneration to be stated in 

accounts and certain provisions as to minimum number of directors 
in the case of public companies ; 

(vii) Annual Return. — certain requirements as regards the annual return, 

and penalties for non-compliance with such requirements ; 

(viii) Annual Accounts. — ^provisions as to balance sheet and profit and loss 
account, form and contents thereof ; 

(ix) Holding companies. — meaning of, provisions requiring disclosure of 
subsidiary interests in which a company holds investments, or 
where a holding company is indebted to a subsidiary company, 
disclosure as to the amount of that indebtedness ; 
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(x) Books of account. — provisions as to the keeping thereof ; 

(xi) Auditors. — appointment and remuneration, disqualification for 

appointment, right of access to books and right to attend general 
meetings ; 

(xii) Inspection. — powers of the Board of Trade to investigate the affairs 

of a company, and power of a company to appoint inspectors to 
investigate its affairs. 

Defects of the Companies Act, 1929. — Experience of the working of the 
1929 Act had drawn public attention particularly to the following aspects : — 

(a) Prospectuses. — The heavy losses which investors, many of whom sub- 
scribed for their shares on unsatisfactory prospectuses, suffered in the slump 
which followed the 1928/9 boom, caused a feeling that the law relating to pros- 
pectuses was inadequate (neither the Companies Act nor the revised London 
Stock Exchange rules governing the grant of official quotations and permission 
to deal had come into force in time to effect the prospectuses in question). 

(b) Private Companies. — The question had arisen whether the exemption 
of private companies to file accounts with the registrar of companies should be 
allowed to continue. 

(c) Nominee Shareholders. — The belief that such holdings were being used 
to conceal the seat of control or for dubious purposes had led to a demand that 
the real ownership should be disclosed. 

(d) Accounts. — It was thought that the then legal requirements as to the 
contents of accounts to be presented to shareholders were too meagre. The 
practice of showing a number of diverse items in one lump sum and thereby 
obscuring the real position as to the assets and liabilities and as to the results of 
trading, made it difficult and often impossible for a shareholder to form a true 
view of the financial position and earnings of the company in which he was 
interested. While auditors had tended to press for standards in advance of the 
legal requirements, it had been suggested that their hands would be strengthened 
if the law were to accord more nearly with what they regarded as the best practice. 

(e) Control. — The control theoretically exercised by shareholders over 
directors was illusory and had been accentuated by the dispersion of capital 
among an increasing number of small shareholders who paid little attention to 
their investments so long as satisfactory dividends were forthcoming, and lacked 
sufficient time, money, and experience to make full use of their rights as occasion 
arose, and who were in many cases too numerous and too widely dispersed to be 
able to organise themselves (see the Cohen Report, paragraph 7). 

The Cohen Report. — It was with a view to closing the gaps so revealed in 
the 1929 Act that on June 26, 1943, the President of the Board of Trade appointed 
a Committee under the chairmanship of Mr. Justice Cohen (as he then was) whose 
terms of reference were to consider and report what major afnendments are 
desirable in the Companies Act, 1929, and in particular, to review the require- 
ments prescribed in regard to the formation and affairs of companies and the 
safeguards afforded for investors and for the public interest.’' The Committee 
presented its report on June 11, 1945 (Cmd. 6659) {a). 

Companies Act, 1947. — Following on the Cohen Report, the Companies Act, 
1947 {b), which received the Royal Assent on August 6, 1947, amended the 1929 
Act, mainly on the lines of the recommendations contained in that Report. 
Certain provisions of that Act came into force on December 1, 1947 (see the 
Companies Act (Commencement) Order, 1947 (S.R. & O. 1947 No. 2503)). 
The remainder of the Act, except for section 120 (2), which came into force on 
March 1, 1948, was brought into force on July 1, 1948, by the Companies Act, 
1947 (Commencement) Order, 1948 (S.I. 1948 No. 439). It was immediately 
superseded and repealed by the 1948 Act, Seventeenth Schedule, Part I, except 
for certain enactments which amended Acts other than the Companies Act, 1929, 
which remain in force independently and are reproduced on pp. 448 et seq., post. 
The amendments made- in the first and sixth Schedules of the 1929 Act by 
S.I. 1948 Nos. 434 and 586 are now incorporated in the 1948 Act ; see p. xlii, post. 


(a) A comprehensive summary of the Cohen Report and its recommendations is given in 
Magnus and Estrin on the Companies Act, 1947, pp. 3 et seq. 

{b) For a detailed treatment and full annotation of the 1947 Act, see Magnus and Estrin 
on the Companies Act, 1947. 
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II. —THE COMPANIES ACT, 1948 

The present Act is a consolidation Act, and consolidates all the existing 
company law, viz. the Companies Act, 1929, as amended by subsequent enact- 
ments, and the Companies Act, 1947. It consists of thirteen Parts and eighteen 
Schedules, and received the Royal Assent on June 30, 1948, coming into force 
on July 1, 1948. 

The remainder of this Introduction summarises the main changes introduced 
into this Act as compared with the Act of 1929, omitting only those of a purely 
incidental nature (a). 

Part I.— Incorporation of Companies and Matters Incidental 
Thereto (Sections 1-36) 

The changes embodied in the 1947 Act and incorporated here simplify 
procedure where a company wishes to alter its objects, tighten up the law as 
regards the names of companies and incorporate other minor matters incidental 
to the constitution of a company. 

Alteration of memorandum. — A company may now alter its objects by 
special resolution without confirmation by the Court. If, however, an application 
to the Court is made by a certain proportion of the members or debenture 
holders, the alteration will have effect only so far as it is confirmed by the Court. 
The procedure and the powers of the Court are set out in section 5. A similar 
provision is made by section 23, as regards the alteration of any condition 
contained in the memorandum which could lawfully be contained in the articles, 
except in cases where the memorandum itself provides for or prohibits the altera- 
tion of all or any of those conditions. The section docs not authorise any varia- 
tion or abrogation of the special rights of any class of members. 

Fees on registration. — Certain alterations are made in the fees payable 
on registration of a company, principally concerning companies limited by 
guarantee and unlimited companies having a share capital, who will have to 
pay fees comparable with similar companies which have no share capital, where 
these fees are higher. Similar provision is also made in the case of registration 
of an increase in share capital or membership (section 7, Twelfth Schedule). 

Prohibition of registration of companies by undesirable names. — The 

Board of Trade is given wider powers to veto the use by a company of a particular 
name and a company may not now be registered by a name which in the Board of 
Trade’s opinion is undesirable (section 17). Where a company, by inadvertence 
or otherwise, has been allowed to register by a name which is too like that of an 
existing company, it may itself change that name or may be compelled by the 
Board of Trade to do so (section 18 (2)) . Similarly, a company not formed under 
the Act which seeks to be registered thereunder may be required to change 
its name as a condition of registration if the Board of Trade considers that 
its present name is undesirable (section 388). As the choice of name is largely a 
matter for the Board of Trade’s discretion, the specific provisions in section 17 of 
the 1929 Act as to the use of particular phrases in a company’s name have not 
been here re-enacted. 

Licence to omit “ Limited ”. — The provisions of section 18 of the 1929 
Act as regards charitable and other companies not formed for profit are extended 
and the Board of Trade may now by licence authorise a company to make a 
change in its name by special resolution including or consisting of the omission of 
the word “ Limited ”, where the Board of Trade is satisfied that the company’s 
objects are restricted to those set out in the section and to objects incidental or 
conducive thereto and the company is required by its constitution to apply any 
profits or other income in promoting its objects and is prohibited from paying 
any dividend to its members (section 19). 

Membership of holding company. — Except in the case of a company 
which is already a member of its holding company, no company or its nominee 
may be a member of its holding company and an allotment or transfer of shares 
by a company to its subsidiary is void. An exception is made in the case of a 
subsidiary which is acting as personal representative or trustee, provided that 
the holding company or the subsidiary is not beneficially interested otherwise 

(a) The changes here noted were in the main effected by the 1947 Act; the present Act 
reproduces what is really existing law. 
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than by way of security in certain cases. Where a company is already a member 
of its holding company, unless its membership is as personal representative or 
trustee, it will have no voting rights at meetings of the holding company s. 27). 

Documents of and relating to Scottish companies. — In the case of 
Scottish companies, a deed to which the company is a party is validly executed 
according to Scottish law, if it is sealed with the common seal and subscribed by 
two directors or by a director and the secretary (section 32 (4)). 


Part II.— Share Capital and Debentures (Sections 37-94) 

The changes made by the 1947 Act and contained in these sections strengthen 
the law with regard to prospectuses, allotments and offers for sale and the issue of 
shares and debentures generally. In particular, they seek to give the public 
longer time to digest the contents of the prospectuses by providing an interval 
between the issue of the prospectus and allotments ; check the operation of 
stags ” by making applications for shares irrevocable for a certain period ; 
safeguard intending investors from being misled by a statement that permission 
to deal is being sought by providing that application should be made within a 
fixed time, and for the return of allotment moneys in the event of a refusal ; 
make experts responsible for statements by them in the prospectus and tighten 
up provisions as to “ placings 


Prospectus 

Facts to be stated in prospectus to which section 38 applies. — 

A prospectus issued generally need no longer include the company's memoran- 
dum or the other particulars specified in paragraph 1 of Part I of the Fourth 
Schedule to the 1929 Act, but must include the following particulars : — 

(a) the time of the opening of the subscription lists ; (b) the number, 
description and amount of any shares or debentures which any person has, or 
is entitled to, an option to subscribe for, together with certain particulars of the 
option ; (c) short particulars of any transaction relating to any property pur- 
chased or acquired, or proposed to be purchased or acquired, which was com- 
pleted within the two preceding years in which any vendor of the property 
or any person who is, or was at the time of the transaction, a promoter or director or 
proposed director had any interest direct or indirect ; (d) the amount or estimated 
amount of the expenses of the issue and the person by whom any preliminary 
expenses or any expenses of the issue have been paid or are payable ; (e) any 
benefit given within the two preceding years or intended to be given to a promoter 
and the consideration for such benefit ; and (f ) the general nature of all contracts 
required to be stated by paragraph 13 of Part I of the Fourth Schedule to the 
1929 Act (now paragraph 14 of Part I of the Fourth Schedule). Paragraph 8 of 
Part I of that Schedule is somewhat modified and the provision in paragraph 13 
as to inspection of the contracts required to be stated is omitted from this Act 
(see Fourth Schedule, Part I). 

Reports to be set out in prospectus to which section 38 applies, — 

The reports as to the finances of the company and of any business proposed 
to be purchased, which, by section 35 of the 1929 Act, were required to be set 
out in the prospectus, must now relate to the five financial years immediately 
preceding the issue of the prospectus instead of the three years hitherto required. 
Where the company has carried on business for less than five years and the 
accounts have been made up for a shorter period, the reports must relate to the 
whole of that shorter period. The report by the auditors required by para- 
graph 1 of Part II of the Fourth Schedule must also relate to the company’s 
assets and liabilities at the last date to which the accounts were made up, as 
well as to profits and losses. The accountants' report required by paragraph 2 
must relate to the assets and liabilities of the business to be purchased at that 
date, as well as to its profits. Where the company has subsidiaries the auditors’ 
report must deal, not only with the profits and losses of the company, but also 
with those of the subsidiaries, either individually or treated as a whole, so far 
as they concern the members of the company. If any part of the proceeds of 
the issue is intended to be used to acquire shares in another company as a result 
of which that other company will become a subsidiary, that transaction must be 
treated as one for the purchase of that other company’s business for the purpose 
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of paragraph 2 of Part II of the above-mentioned Schedule, and the accountants* 
report thereon must contain certain additional information (Fourth Schedule, 
Part II). The accountants' report required by paragraph 2 must be made by 
accountants who are qualified to be auditors of a company other than an exempt 
private company (see section 161). 

Issue and registration of prospectus. — No expert’s statement may be 
included in a prospectus unless he has given written consent to the prospectus 
being issued with the statement in it in the form and context in which it is 
included and has not withdrawn his consent before the delivery of a copy of the 
prospectus for registration and a statement to that effect appears in the pro- 
spectus. Default involves a fine of ;^500 (section 40). 

The copy of the prospectus delivered for registration under section 41 
must have such consent attached to it. The copy for registration must also, 
in the case of a prospectus issued generally, have a copy of any material contract 
which is required by the Act to be stated in the prospectus attached to it or, if 
the contract is not in writing, a memorandum thereof, as well as a statement 
setting out any adjustments made in the auditors’ or accountants’ report with 
the reasons for such adjustments. Where any contract referred to is in a 
foreign language, the copy required must be a certified English translation 
(section 41). The right to inspect or to require copies or extracts of documents 
kept by the registrar of companies is exercisable in the case of documents 
registered with the copy of the prospectus only during fourteen days after the 
publication of the prospectus or with the permission of the Board of Trade 
(section 426). 

Exclusion of section 38 and relaxation of Fourth Schedule in case 
of certain prospectuses. — The above provisions do not apply to the issue 
of a prospectus or form of application relating to shares or debentures which are 
or are to be in all respects uniform with others that are being dealt in or quoted 
on a prescribed stock exchange. In the case of a prospectus issued generally, 
where application is made for permission to deal to a prescribed stock exchange, a 
certificate of exemption may be granted by that stock exchange to the applicant. 
Where such certificate is granted, if the necessary conditions are observed, the 
provisions of section 38 and the Fourth Schedule will not apply to such 
prospectuses, except in certain minor respects (section 39) . 

Mis-statements in Prospectus 

(i) Civil liability . — An expert who has given his consent to the issue of a 
prospectus including a statement by him is not liable to compensate persons sub- 
scribing on the faith of the prospectus, except in respect of an untrue statement 
purporting to be made by him as an expert, neither is he liable to indemnify 
any person against liability under section 43 (1). In respect of any such untrue 
statement, however, he will be liable to pay compensation unless he cah prove 
that he had withdrawn his consent before delivery of a copy of the prospectus 
for registration or that he withdrew his consent after such delivery and before 
allotment and also gave reasonable public notice of his withdrawal and the reason 
therefor, or that he was competent to make the statement and had reasonable 
grounds to believe the statement to be true (section 43 (3)). If he has not given 
his consent, or, having given it, has withdrawn it, he is entitled to indemnity as 
if he had been named as a director without his consent (section 43 (4)). Any 
person otherwise liable for an untrue statement in a prospectus cannot rely, as a 
defence, on the statement being that of an expert unless he proves, in addition 
to the requirements of section 37 of the 1929 Act, that he had reasonable grounds 
to believe, and did, in fact, believe, that the expert was competent to make the 
statement and that he had given the necessary consent and had not withdrawn it, 
to the defendant’s knowledge, before allotment (section 43 (2)). Contribution 
in respect of untrue statements is recoverable under the Law Reform (Married 
Women and Tortfeasors) Act, 1935 (or, in Scotland, under the Law Reform 
(Miscellaneous Provisions) (Scotland) Act, 1940), and not under the Companies 
Act, 1948, and no provision for contribution is therefore made in that Act. 

(ii) Criminal liability . — Any person authorising the issue of a prospectus 
containing any untrue statement is liable, on conviction on indictment, to two 
years’ imprisonment and/or a fine of ;^500 or, on summary conviction, to three 



INTRODUCTION 


XXVll 


months’ imprisonment and/or a fine of ;£100, unless he proves either that the 
statement was immaterial or that he had reasonable ground to believe and did 
up to the time of issue of the prospectus believe the statement to be true. 
This does not apply to an expert whose statement is included in the prospectus 
with his consent merely on the ground of such inclusion (section 44). A state- 
ment is deemed to be untrue if it is misleading in the form and context in which 
it is included and a statement is deemed to be included in a prospectus if it is 
contained in any report or memorandum appearing on its face or incorporated in 
it by reference or issued with it (section 46). 

Statements in lieu of prospectus. — A company which does not issue a 
prospectus or, having issued a prospectus, does not allot any of the shares 
offered to the public, is required to deliver to the registrar of companies before 
allotting shares or debentures a statement in lieu of a prospectus (section 48). 
Similarly, under the 1929 Act, a private company on becoming a public company 
was required to deliver a statement in lieu of prospectus, though there was an 
alternative course of issuing a prospectus (section 27 of the 1929 Act) ; this is now 
modified so that the only obligation is to deliver a statement in lieu of prospectus, 
but that obligation is removed if a pi*ospectus, complying with the Act, is issued 
within the period allowed for delivery of the statement (section 30 (1)). If a 
business is to be acquired, or shares are to be acquired in a body corporate which 
will then become a subsidiary, unissued shares or debentures (in the case of a 
private company becoming a public company) being applied for this purpose, 
the statement in lieu of prospectus is to contain, in relation to the business or 
body corporate whose shares are to be acquired, accountants’ or auditors' reports 
as to profits and losses in each of the last five financial years, and of the assets 
and liabilities at the last date to which accounts have been made up (sections 
30 (1), 48 (1), and Schedules III, V). The reports should have endorsed or 
attached a written and signed statement setting out any adjustments, as respects 
the figures of profits, losses, assets or liabilities, made in the report and giving the 
reasons for these adjustments (sections 30 (2), 48 (2), Schedules III, V). The 
forms of statement in lieu of prospectus are amended in like manner as has been 
indicated previously with regard to matters required to be stated in a prospectus 
(Schedules III, IV, V). The penalties for untrue statements in a prospectus 
(see section 44) are applied to untrue statements in a statement in lieu of 
prospectus and the penalties for contraventions of sections 30 and 48 of the Act 
are applied to contraventions of these provisions, while the penalties under section 
438 for false statements, apply to a statement in lieu of prospectus delivered 
under section 30 as well as one delivered under section 48 (section 30 (3) (4), 
48 (4) (5)). 

Interpretation of provisions relating to prospectuses, etc. — An 

invitation to a section of the public to subscribe for shares or debentures that can 
properly be regarded as not being calculated to result in the shares or deben- 
tures becoming available for subscription or purchase by persons other than 
those receiving the offer or invitation or otherwise as being a domestic concern 
of those making or receiving it is not to be regarded as an offer or invitation to 
the public. Subject to these provisions, any such offer or invitation to any 
section of the public is to be construed as an invitation to the public and the 
provisions as to prospectuses apply to such offers or invitations (section 55). 

Allotment 

Allotments of shares or debentures may not be made in pursuance of a 
prospectus issued to the public generally before the beginning of the third day 
after the issue of the prospectus, or such later date as may be specified in the 
prospectus. Ap allotment in contravention of this provision is not invalidated, 
but such contravention involves a penalty of ;^^500. The same provisions apply 
to a prospectus offering shares or debentures for sale, the penalty clause then 
applying to the person by or through whom the offer is made. An application 
made under a prospectus issued generally is not revocable until after the third 
day after the time of the opening of the subscription lists unless some person 
responsible for the prospectus has previously issued a public notice under 
section 43, which has the effect of excluding or limiting his responsibility (section 
50). This last provision is specially designed to check the operations of “ stags 
In the case of any prospectus, whether issued generally or not, which states that 
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application has been or will be made to deal with the shares or debentures 
offered on any stock exchange, any allotment made on the strength of the pro- 
spectus is void unless permission is in fact applied for before the third day after the 
first issue of the prospectus. An allotment is also void if permission is refused 
before the expiration of three weeks from the date of the closing of the subscrip- 
tion lists or such longer period, not exceeding six weeks, as may, within those 
three weeks, be notified to the applicant by or on behalf of the stock exchange. 
Where an allotment becomes void under the above provisions, all allotment 
moneys become repayable without interest. If, however, they, are not repaid 
within eight days after the company becomes liable to repay them, the directors 
are liable to repay them with interest at the rate of 5 per cent. So long as the 
company may become liable to repay them, allotment moneys must be kept in 
a separate bank account. Default in so doing involves a penalty of £500. There 
can be no contracting out of these provisions (section 51). A company may not 
commence business, or exercise borrowing powers so long as the liability to repay 
the allotment moneys remains and a paragraph to that effect is added to section 
109 (1) (section 109 (1) (c)). 

Other Provisions as to Shares and Debentures 

Financial assistance by a company to purchase its own shares . — The 

prohibition against a company providing financial assistance for the purchase 
of its own shares is extended to the company’s holding company and a subscrip- 
tion for shares is regarded as equivalent to the purchase of shares (section 54). 

Application of premiums received on issue of shares. — Where shares 
are issued at a premium a sum equal to the amount of the premiums must be 
transferred to a “ share premium account ” and the provisions as to reduction of 
share capital apply, with certain exceptions, as if the share premium account 
were paid-up share capital. The amount of that account must be shown in the 
company’s balance sheet. The share premium account may be applied in 
paying off unissued shares to be issued as fully paid bonus shares, to writing 
off the company’s preliminary expenses or the expenses on any issue of shares or 
debentures, or in providing for the premium payable on redemption of redeemable 
preference shares or of debentures (section 56). 

Redeemable preference shares. — Where a company redeems redeemable 
preference shares otherwise than out of the proceeds of a fresh issue, the amount 
which must be transferred to the capital redemption reserve fund must be a 
sum equal to the nominal amount of the shares redeemed and not merely the 
amount applied for the redemption and the provision previously contained in 
section 46 of the 1929 Act that the premium, if any, payable on redemption must 
be provided out of profits now applies to all cases and not merely where the 
redemption is out of the proceeds of a fresh issue. The redemption of such 
shares will not automatically reduce the authorised share capital. The power 
conferred by section 46 (5) of the 1929 Act to apply the capital redemption 
reserve fund in paying up unissued shares of the company to be issued as bonus 
shares, limited by that Act to shares referred to in subsection (4) of that section, 
is now exercisable without reference to that subsection (section 58). The 
statements required by the Third and Fifth Schedules and the Eighth Schedule, 
paragraph 3 (replacing section 46 (2) of the 1929 Act) will, in future, state the 
earliest date on which the company has power to redeem such shares, instead 
of the date on or before which they are, or are liable, to be redeemed. 

Certification of transfers. — The certification by a company of an instru- 
ment of transfer amounts to a representation by the company that it has had 
produced to it such documents as on their face show a prima facie title in the 
transferor but not as a representation that he has in fact a title to the shares or 
debentures transferred. The company has the same liability to any person acting 
on the faith of a false certification as if the certification was fraudulent. The 
words certificate lodged ” or words to the same effect on an instrument of 
transfer amount to certification, and certification by a person authorised to issue 
certificated instruments of transfer or to certificate transfers on behalf of the 
company or by an officer or servant of the company or any other body corporate 
authorised to certificate transfers is deemed to be made by the company (section 
79). 
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Register of debenture holders. — ^The provisions as to the place where 
the register of members is to be kept (see section 110) apply to any register of 
debenture holders kept in Great Britain, including a duplicate copy kept in 
Great Britain of any such register or part thereof kept abroad. Where part of 
the register is kept in Great Britain and part outside, that part kept in Great 
Britain is to be treated as the principal register and the other part as the 
dominion register for this purpose. Every person now has the right to inspect 
the register and to receive a copy of it, but if he is not a registered shareholder 
or debenture holder, he may exercise the right of inspection only on payment of 
a fee (sections 86, 87). 

Liability of trustees for debenture holders. — No valid provision can be 
made for relieving a trustee for debenture holders from liability for breach of 
trust where he fails to show tlie degree of care and diligence required of him as 
trustee or for absolving him from showing such care and diligence otherwise than 
by entitling him to rely on the opinions or information of others. A release will 
not, however, be invalid if it is otherwise validly given in respect of anything 
done or omitted to be done before the release, and a provision enabling a release 
to be given is valid if agreed to at a special meeting by 75 per cent, of the deben- 
ture holders and is given either with respect to specific acts or omissions or on the 
trustee dying or ceasing to act. With respect to any provision already in force 
when the Act came into operation, the trustee then acting retains the benefit 
thereof and any right of indemnity thereunder remains valid. A 75 per cent, 
majority of the debenture holders may, by special resolution at a meeting 
summoned for that purpose, give the benefit of any provision already in force 
to all trustees, present and future, or to any named trustees or proposed trustees 
(section 88). 

Numbering of shares. — Section 62 (2) of the 1929 Act, which rcquii'ed 
all shares to be numbered, is modified to provide that fully paid-up shares which 
rank pavi passu for all purposes need not thereafter have £i distinguishing 
number (section 74), and sections 95 (1) and 97 (1) of the 1929 Act relating to 
particulars of shares to be entered in the register of members arc modified 
accordingly (sections 110 (1) (a), 112 (1) (b)). 

Part III. — Registration of Charges (Sections 95-106) 

A charge for rent or otlier periodical sum issuing out of land is not a charge 
which requires registration under Part III, and the provision in section 93 that 
a copy of the instrument cliarged may be delivered for registration in the case of 
a charge created abroad applies wherever the instrument comprises any property 
situated abroad, even if other property is included (section 95). Where property 
is released from a charge or the debt satisfied, a memorandum of the fact is to be 
entered on the register (section 100). A company is no longer required to keep 
a chronological index of registered charges (section 89 of the 1947 Act). 

Part IV. — Management and Administration (Sections 101-210) 

The principal object of the changes incorporated in this Part of the Act is to 
secure greater financial democracy and the new provisions arc so framed as to 
make it easier for shareholders to influence and control their managements. 

Registered Office and Name. — A company must have a registered office 
not later than the fourteenth day after incorporation and must give notice of its 
situation and any change thereof within 14 days of incorporation or of the change, 
instead of the 28 days required in each case by section 92 of the 1929 Act. The 
provisions previously contained in section 93 of that Act regarding publication 
by a company of its name are applied to business letters of the company, but no 
longer apply to advertisements (sections 107, 108). 

Register of Members and Annual Return 

Register of members. — This may be kept at the place where it is made 
up, instead of at the registered office of the company, so long as it is in the 
country in which the company is registered. If it is made up by an agent, it 
may be kept at his office (section 110 (2)). Where the company keeps an index 
of the names of members, it must be kept at the same place as the register 
(section 111 (3)) and where a dominion register is kept under section 119, the 
duplicate dominion register must be kept at the same place as the principal 



XXX 


INTRODUCTION 


register (section 120 (3)). Where, however, the register is not kept at the 
company's registered office, notice of the place where it is kept and of any change 
in that place must be sent to the Registrar of Companies, default rendering a 
company and its officers liable to a default fine. Where it is kept at an agent's 
office, he will be similarly liable if the default is attributable to him (section 
110). The register need not state the occupations of the members (1947 Act, 
section 51). 

Annual return. — Companies need not now make an annual return in the 
first year of incorporation or in the following year unless, under the provisions 
of section 131, it is required in that year to hold an annual general meeting. 
A company having a share capital must date its annual return as at on the 
fourteenth day after its annual general meeting (see Sixth Schedule) and in the 
case of every company which has to make a return, the return must be completed 
within 42 days of the meeting (section 126). The return need no longer be con- 
tained in a separate part of the register of members and the relevant portions of 
sections 98 and 1 10 of the 1929 Act were therefore repealed by section 52 of the 
1947 Act. The annual return must state where the register of members is kept, 
if it is not kept at the registered office, and must specify such particulars regarding 
the company's secretary as are required to be contained in the register of directors 
and secretaries (see section 125). It must also include a copy of any balance 
sheet laid before the company in general meeting during the period to which the 
return relates, and not only of the last audited balance sheet. A copy of the 
directors’ report accompanying such balance sheet and certified in the same way 
as the balance sheet must also be included (section 127). In the case of a com- 
pany having a share capital, the particulars required by section 124, regarding 
past and present members and the shares and stock held and transferred by them 
need be given only every third year, particulars of changes alone being sufficient 
in the two intervening years. Neither need such company state the occupations 
of the members mentioned in the return (see sections 52, 53 of the 1947 Act). 
Private companies as such are no longer exempt from the obligation to include 
in the annual return a copy of the balance sheet and annexed documents. This 
privilege is now accorded only to the “ exempt private company ”, as to which, 
sec infra (section 129). The copy of the annual return forwarded to the registrar, 
the certificate as to any balance sheet included in the return and any certificates 
as to the annual return of a private company must all now be signed both by a 
director and by the secretary (section 128). 

Exempt private company. — The exemptions as to the contents of the 
annual return will now apply only to an exempt private company. The basic 
conditions for a company to fall within this category are that no body cor- 
porate is the holder of any of its shares or debentures and that no person other 
than the holder has any interest in any of those shares or debentures. There 
are certain exceptions in the case of normal dealings of a business nature, in 
cases of personal representatives of a deceased holder and trustees holding on 
the trusts of a will or family settlement, in cases of disability and trusts for 
employees, in the case of shares held by another exempt private company and 
banking or finance companies providing capital, and in the case of shares or 
debentures held in connection with any bankruptcy, liquidation, etc. The 
number of persons holding debentures must not exceed 50 and no body cor- 
porate may be a director nor may there be any arrangement to which the company 
or its directors are privy whereby the policy of the company is capable of being 
determined by any person other than the directors, members and debenture 
holders or trustees for debenture holders (section 129 and Seventh Schedule). 

Meetings and Proceedings 

Annual general meeting. — An annual general meeting must be held each 
year except, in certain cases, in the year of its incorporation or the following year, 
and must specify the meeting as such in the notices calling it. The powers of 
the Court under section 112 (3) of the 1929 Act to call or direct the calling of 
a general meeting in default are transferred to the Board of Trade (section 131). 

Length of notice of meetings and of business thereat. — ^The length 
of notice required for a meeting for the passing of a special resolution is left 
undisturbed at 21 days. As to other company meetings, instead of the 7 days* 
notice required by section 1 15 (1) of the 1929 Act, 21 days’ notice is now required 
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for the annual general meeting, and 14 days for any other meeting, except in the 
case of an unlimited company, where the period remains at 7 days. Any pro- 
vision of a company’s articles to the contrary is void (section 133 (1) (2)). 
These requirements may be waived, in the case of the annual general meeting, 
by agreement of all the members, and in the case of any other meeting, by a 
95 per cent, majority (section 133 (3)). Consequential amendments are made in 
sections 141 (2) (4), 155 (1), 159 (5). A new type of resolution is introduced, 
viz., a resolution requiring special notice of 28 days (section 142). 

Right to demand a poll. — The right to demand a poll, which previously 
depended largely on the articles (cf. section 117 (4) of the 1929 Act) is 
strengthened ; any provision in the articles is void if it has the effect of excluding 
the right on any question other than the election of the chairman of the meeting 
or the adjournment of the meeting, or of making ineffective such demand when 
made by five members having the right to vote at the meeting or by such less 
number as represent a certain proportion of the voting strength of the company 
(section 137). 

Voting at meetings. — The right of members to appoint proxies and 
the right of a proxy to vote on a poll have also been made statutory. In the 
case of a private company, a proxy may also speak at the meeting as well as vote, 
although, in the absence of contrary provision in the articles, a member of a 
private company may not appoint more than one proxy for the same occasion, 
and, in the case of any company, proxies may vote only on a poll (section 136 (1)). 
Unless the articles otherwise provide, these provisions do not apply to a company 
not having a share capital {ibid.). A proxy need not be a member of the com- 
pany, and the right of a member to appoint such proxy must be made clear 
in every notice covening a meeting (section 136 (2)). The instrument appointing 
a proxy may not be required to be lodged more than 48 hours before the meeting 
(section 136 (3)), and directors of a company may not issue, at the company’s 
expense, invitations to a limited number of members to appoint specified persons 
as proxies (section 136 (4)). On a poll, a member need not use all his votes and 
may cast those he uses in different ways (section 138). 

Circulation of members’ resolutions, etc. — Facilities are given to 
members of a company to introduce their own resolutions at the annual general 
meeting and to circulate, through the company’s machinery, statements in 
support of such resolutions, or in opposition to resolutions or other business to 
be dealt with at any meeting. Certain conditions must be complied with 
(section 140). 

Accounts and Audit. — While the foregoing provisions were designed to 
give greater protection and a greater measure of control over the affairs of a 
company to its shareholders, the best safeguard is to ensure that shareholders 
should get the fullest possible information concerning the company’s affairs. 
The individual shareholder may not always appreciate the significance of the facts 
which are submitted to him, but, provided the facts are presented fully and 
accurately, informed opinion of accountants, lawyers and the financial Press will 
be available to voice their criticisms, if any, and so enable the ordinary share- 
holder in many cases to become better informed. Accordingly, it is provided 
that books of account must be such as are necessary to give a true and fair view 
of the state of the company’s affairs and to explain its transactions (section 
147 (2)), every balance sheet must give a true and fair view of the state of 
affairs of the company at the end of its financial year and every profit and loss 
account must give a true and fair view of the company’s profit or loss for the 
financial year (section 149). 

In the case of a company operating outside Great Britain, books of account 
must also be kept at a place in Great Britain. The accounts so kept must be 
open at all times to inspection by the directors and must disclose with reasonable 
accuracy the financial position at intervals not exceeding six months. They 
must be such as to enable the company’s balance sheet and profit and loss 
accounts to be prepared in the prescribed manner (section 147 (3)). 

The balance sheet and profit and loss a 'count of any company must comply, 
so far as applicable, with the requirements of the Eighth Schedule, post, unless 
modified by the Board of Trade for the purpose of adapting them to the circum- 
stances of the company (section 149 (2), (4)), but must, in any circumstances, 
give a true and fair view. This is the prevailing principle regarding all acQounts^ 
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A company need not, however, prepare a separate profit and loss account 
where it has subsidiaries and presents a consolidated profit and loss account 
which complies with certain requirements (section 149 (5)). In any other 
case, failure to comply with the requirements of section 149 or with any other 
requirements as to matters to be stated in accounts renders a director liable on 
summary conviction to six months' imprisonment, if he has been wilful, or other- 
wise, to a fine of up to ;^200 (section 149 (6)). 

Group accounts. — The 1947 Act, for the first time, took legal cognizance 
of the homogeneity of groups of companies, i.e., holding companies with their 
subsidiaries, which, while in theory are separate entities, in practice operate as 
one organisation ; and the relevant provisions of that Act have here been 
incorporated. Sections 150-154 embody the general principle that control must 
be by informed opinion and apply this principle to such groups of companies. 
With certain exceptions, all liolding companies are required to present group 
accounts dealing with the state of affairs and profit and loss of the company and 
its subsidiaries and such group accounts must be laid before the company in 
general meeting when the company’s own profit and loss account are so laid, 
default rendering a director liable to a penalty of ;^200, and, where the default is 
wilful, six months' imprisonment (section 150). In general, such group accounts 
are to take the form of consolidated accounts comprising a consolidated balance 
sheet and a consolidated profit and loss account, although the form may be varied 
where such variation will have the effect, of making the information so conveyed 
more readily appreciated by the company’s members (section 151). The essential 
requirement is that such group accounts, as in the case of accounts of single com- 
panies, must give a true and fair view of the state of affairs and profit and loss of 
the company and its subsidiaries as a whole so far as it concerns members of the 
company (section 152 (1)). No rigidly set form is imposed, but in general, 
where the group accounts are prepared as consolidated accounts, they should 
comply with the requirements of the second part of the Eighth Schedule, so far 
as applicable, subject to any modification made by the Board of Trade for the 
purpose of adapting those requirements to the circumstances of the company 
(section 152 (3)). Where the group accounts are not presented as consolidated 
accounts, they should give equivalent information (ibid.). In general, so that 
the group accounts may present a proper picture of the affairs of the group as a 
whole, the financial year of the subsidiaries must be adjusted to coincide with that 
of the parent company, although, where there are good reasons against it, this 
need not be done. For the purpose of such adjustment, the Board of Trade may 
sanction the postponement of the submission of the accounts or the holding of 
the annual general meeting or the making of the annual return in any particular 
year (section 153). A fairly exhaustive definition of “ holding company " and 
" subsidiary company " is given in section 154. 

Liability of directors for defective accounts. — As has already been 
mentioned, directors failing to comply with the provisions as to accounts are 
rendered liable to certain penalties (see sections 149 (6), 150 (3). See also 
sections 147 (4), 148 (3)). A director will, however, escape such liability if he 
shows that he reasonably relied on a competent and reliable person, whose duty 
it was to see that the provision was complied with and who was in a position to 
discharge that duty (section 157 (3)). 

Directors’ report. — The directors’ report must deal, so far as it is material 
for the appreciation by the members of the company’s affairs and will not, in 
the directors’ opinion, be harmful to the business of the company or its sub- 
sidiaries, with material changes in the nature of the company’s business during 
the financial year (section 157 (2)). 

Circulation of copies of accounts. — The profit and loss account, and the 
group accounts (if not already incorporated in the balance sheet or profit and 
loss account) are to be included among the documents required by law to be 
annexed to the balance sheet and must be included among the documents to 
be circulated among persons entitled, under section 158, to copies of the balance 
sheet. Every member of a company having a share capital, whether or not he is 
entitled to receive notices of general meetings, is now entitled to receive a copy of 
the balance sheet and annexed documents, as are also debenture-holders. Private 
companies are placed on the same footing as public companies for this purpose 
(section 158). 
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Auditors. — The rights and duties of auditors as laid down in section 134 
of the 1929 Act are extended. They must now report on the profit and loss 
accounts and on the group accounts as well as on the balance sheet or the accounts 
examined by them, and, in place of the statements required by subsection (1) 
of that section, their report must contain a statement on the matters set out in 
the Ninth Schedule. The penalties as to false statements contained in section 
438 arc now applied to the auditors’ report. The auditors will be the judges 
of what information or explanation is necessary for the performance of their 
duties and the limitation imposed by section 134 (2) of the 1929 Act on their 
right of access to books, accounts and vouchers in respect of branches of certain 
banks outside Europe is removed. They are entitled to attend any general 
meeting and to receive all notices and communications which members of the 
company are entitled to receive. They may also be heard at a general meeting 
on any part of the business of the meeting which concerns them as auditors 
(section 162). Only properly qualified accountants may, however, be appointed 
auditors, except in the case of an exempt private company (as to which, see 
section 129). The cpialifications required are set out in section 161. 

Auditors will hold office from the conclusion of the annual general meeting 
at which they are appointed until the conclusion of the next and a retiring 
auditor will be automatically reappointed unless he has ceased to be qualified, 
or he is superseded by an alfirinativc resolution or he has given written notice 
of his unwillingness to be reappointed. If no auditors arc appointed at an 
annual general meeting, the company must give notice of the fact to the I^oard 
of Trade, who may fill the vacancy. Tlie remuneration of the auditors may be 
fixed by the company in general meeting or by the Board of Trade or the directors. 
In the last two cases, however, the amount must be shown as a separate item in 
the company’s profit and loss account (section 159). A resolution to supersede 
an auditor is one of which special notice (of 28 days) is required, and a copy of the 
resolution must be sent to the retiring auditor, who may make written representa- 
tions to the company and may require to be heard orally (section 160). 

Directors and other Officers 

Every company must now have at least one director and a secretary, who 
may not be the sole director. Nor may a corporation act as secretary if its 
sole director is also the company’s sole director, and if a corporation is secretary 
to the company, its sole director may not be the company’s sole director. 
Provision is, however, made for the temporary carrying out of the secretary’s 
duties while the office is vacant or the secretary is for some other reason in- 
capable of acting. Anything required to be done by or to both a director and 
the secretary is not satisfied by its being done by or to a director acting as, 
or in place of, the secretary (sections 176-179). 

Qualification share. — References in section 181 to a director’s share 
qualification refer only to such qualification at the time of liis appointment, and 
subsequent alterations in that qualification will not affect his position under 
that section (section 181 (3)). 

Appointment of directors to be voted on individually. — Except in 
the case of a private company, each director must be appointed by a separate 
resolution unless a resolution has been previously agreed to without dissent 
•permitting the appointment of two or more directors by one resolution at that 
meeting. Any resolution moved in contravention of the foregoing is void and 
no provision for the automatic reappointment of retiring directors in default 
of another appointment will apply. Where a director has been appointed by 
such void resolution, his acts until the appointment is upset are valid (section 183) . 
The section does not affect a resolution altering the company’s articles [ibid.). 

Removal of directors. — Except in the case of a director of a private 
company holding office for life on July 18, 1945, a director may be removed 
by ordinary resolution, notwithstanding anything in the articles or in any 
agreement between the director and the company. Special notice of 28 days is 
required in the case of such resolution or of a resolution to appoint somebody 
in his place, and a copy of the resolution must be sent to the director concerned, 
who may make written representations to the company and may require to be 
heard orally. If the meeting does not appoint a successor, the vacancy created 
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by a director’s removal may be filled as a casual vacancy. A director appointed 
in place of the director so removed retires on the day on which the person in whose 
place he was appointed would have retired. The removal of a director in this 
way does not affect any right he may have to compensation or damages, nor 
does this provision derogate from any other power to remove a director (s. 184). 

Retirement of directors under age limit. — The Act lays down an age 
limit of 70 for directors. The limit is not an arbitrary one, and applies only to 
certain companies set out in section 185 (8). Any company registered after 
the beginning of 1947 may make special provisions in its articles, and companies 
already registered before that date may alter their articles accordingly, if those 
articles do not already contain an age limit for directors. This age limit may, 
in all cases, be whatever age the company desires to fix, and in all such cases 
the limit of 70 will not apply. Moreover, a company may appoint an individual 
director at any age, or require a director to retire at any time, with the approval 
of the company in general meeting by a resolution of which special notice is 
required. The notice must state the age of the person to whom it relates. 
A director who is in office on July 1, 1948, will retire at the conclusion of the 
third annual general meeting thereafter, if he has attained the age of 70 before 
the commencement of the meeting (section 185). The provision does not apply 
to private companies as mentioned in section 185 (8). Any person who reaches 
the retiring age laid down by the Act or by the company’s articles and who is 
appointed, or, to his knowledge is proposed to be appointed director, must give 
notice of his age to the company, under penalty of £S for each day during which 
he fails to make the disclosure or continues to act as director (section 186). 
Such notice need not be given, however, where the person is about to be re- 
appointed on the termination of a previous appointment as director [ibid.), 
since his date of birth will have been entered in the register of directors and 
secretaries (see section 200). 

Register of directors and secretaries. — The register required to be kept 
under section 144 of the 1929 Act (now section 200) is renamed the “ register of 
directors and secretaries ” and the same particulars, with certain exceptions, 
are required to be kept therein of the secretary as are required of the director. 
In the case of a company subject to section 185 (which deals with the retiring 
age of directors), the register mvist include a director’s date of birth. Particulars 
of nationality of origin are no longer required under sections 200 or 201 either 
in the case of a director or of the secretary, nor are particulars required of 
directorships held in any other companies in the same group. Particulars of 
other directorships held by a director must, however, be entered in the register. 
The construction of the terms used in section 145 (4) of the 1929 Act are 

now incorporated in both sections 200 and 201, but paragraph {e) (ii) is now 
amended to remove the distinction between natural-born British subjects and 
others, so that the former Christian name or surname of any person, whether 
British or not, is not required if that name was changed or disused before the 
person bearing the name attained the age of 18, or where it was changed or disused 
at least twenty years previously. In the case of joint secretaries, the required 
particulars must be given of each of them, except in the case of partners in a firm 
acting as secretary, in which case the name and principal office of the firm may 
be stated instead of the separate particulars (section 200). 

Power to restrain fraudulent persons from managing companies. — 

The Court before whom a person is convicted on indictment of any offence in 
connection with the promotion, formation on management of a company or 
the Court having jurisdiction in winding-up, where it appears in the course of 
the proceedings for the winding-up that a person, while an officer of the com- 
pany, has been guilty of an offence involving fraud in relation to the company or 
breach of duty to the company, may make an order disqualifying that person 
from acting as director or in any way taking part in the management of the 
company without leave of the Court for a specified period not exceeding five 
years. In the case of a winding-up, the official receiver or the liquidator or any 
past or present member or creditor may apply for such an order. An order so 
made does not affect the criminal liability of the person concerned, and if he 
acts in contravention of the order, he is liable for each offence, on indictment, 
to two years’ imprisonment, or, on summary conviction, to six months’ imprison- 
ment and/or a fine of ;^500 (section 188). 
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Payments to Directors 

Prohibition of tax-free payments to directors. — Tax-free payments 
to directors by way of remuneration are prohibited except under a contract 
which was in force on July 18, 1945, and which expressly provides for such 
payments. Any such provision in the articles or in any contract other than as 
above, will have effect as if it provided for payment, as a gross sum subject to 
income tax and surtax, of the net sum for which it actually provides (section 189). 

Prohibition of loans to directors. — Loans by a company, other than an 
exempt private company, to one of its directors or to a director of its holding 
company are prohibited except in the case of a loan by a subsidiary to its holding 
company, where the holding company is a director of the subsidiary. Neither 
may a company guarantee or provide a security for such a loan, unless the loan is 
made or the security, etc., given in respect of expenditure on behalf of the 
company or to enable the director properly to perform his duties as an officer 
of the company or where the company’s ordinary business includes the lending 
of money, etc., and the loan is made in the ordinary course of business. Where 
the loan, etc,, is made to meet expenditure on behalf of the company or to 
enable the director the better to perform his duties as such, the prior approval 
of the company is necessary, or, if no prior approval has been given, it may be 
made only on condition that if the necessary approval is not forthcoming at or 
before the next annual general meeting, the loan will be repaid or the liability 
under the guarantee or security discharged within six months thereafter. If 
such approval is not given, all the directors authorising the loan, etc., are jointly 
and severally liable to indemnify the company against any resulting loss (section 
190). 

Payments received by directors for loss of office or on retirement. — 

Any payment by a company to a director by way of compensation for loss of 
office or as consideration for or in connection with his retirement from office, 
other than a bona fide payment by way of damages for breach of contract or by 
way of pension in respect of past services, must have prior approval by the com- 
pany after disclosure to the members of particulars of the proposed payment 
including the amount thereof (section 191). The provisions as to disclosure con- 
tained in section 150 (3) of the 1929 Act (now section 192) are extended to apply 
to an offer made by or on behalf of another company with a view to the first 
company becoming its subsidiary or a subsidiary of its holding company or by or 
on behalf of an individual as a result of which that individual woukl acquire one- 
third of the company’s voting power and to any other offer which is conditional on 
acceptance to a given extent. A director must also account under section 193 (3), 
to persons who have sold their shares as a result of the offer where the making of 
the proposed payment is not approved before the transfer by a meeting of the 
shareholders concerned summoned for the purpose. All holders of shares of the 
same class as those concerned in the offer must be invited to such meeting, and 
where such shareholders are not all the members of the company and there is no 
provision in the articles for summoning or regulating the meeting without giving 
notice to those members who are not concerned, it is to be convened under the 
provision of this Act and of the company’s articles relating to general meetings, 
modified, if necessary, by the Board of Trade. If no quorum is present cither at 
the meeting or at a later adjourned meeting, approval for the payment will be 
deemed to have been given. The expenses of distributing any sum paid to the 
shareholders concerned may not be deducted from that sum. Unless the con- 
trary is shown, a payment will be deemed to have been made under sections 
192, 193, where it was made in pursuance of an arrangement entered into as part 
of the agreement for transfer, or within one year before or two years after the 
agreement or the offer leading thereto and the transferor was privy to the arrange- 
ment (section 194). 

Disclosure of Payments to and Interest of Officers 

Register of directors’ shareholdings, etc. — Directors being in a position 
of trust, their personal conduct in regard to the affairs of their companies must 
not only be in fact above reproach, but must also be seen to be above reproach. 
In the case of dealings by directors in the shares of the company in which they are 
directors, for example, there should be no suspicion that they have profited from 
any inside knowledge which they get as directors. It is therefore provided that a 
register of directors’ shareholdings should be kept by every company. In that 
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register must be entered particulars of every director’s holding (with certain 
exceptions), showing the number, description and amount of any shares or 
debentures in the company and in any of its subsidiaries or in any subsidiaries 
of its holding company which are held in trust for him or of which he has a right 
to become holder. Any transaction affecting those particulars must be recorded, 
with the date and price. The nature and extent of a director's interest or right 
in or over any shares or debentures so recorded may, if he so requires, be indicated 
in the register. The register must be kept by the company at its registered office 
and must be open to inspection for specified periods before and after the annual 
general meeting and at the meeting itself. It must be available at any time to the 
Board of Trade, who may also call for a copy of the register or any part thereof 
at any time. Penalties are imposed for default in these requirements or for 
refusal to allow inspection, and, in case of such refusal, the Court may order an 
immediate inspection (section 195). 

Particulars in accounts of directors’ salaries, pensions, etc. — The 

accounts laid before a general meeting must show the aggregate amount of 
directors’ emoluments, of directors’ or past directors' pensions and of any com- 
pensation to directors or past directors in respect of loss of office, whether by the 
company or from any other source. Kmoluments from all sources arising from a 
director's position as director must be disclosed, and those received as director 
must be shown separately from other emoluments. Emoluments include all 
sums charged to income tax, contributions paid in respect of directors under any 
pension scheme and the estimated value of any other benefits received otherwise 
than in cash. Pensions include superannuation allowances, gratuities or similar 
payments and anything paid under a pension scheme other than one which is 
adequately maintained by the contributions paid. Pensions as directors must be 
shown separately from other pensions. Compensation includes sums paid as con- 
sideration for or in connection with a person's retirement from office. Amounts 
receivetl as compensation from the company or its subsidiaries must be shown 
separately from those received from other sources. Where the accounts do not 
comply with these requirements, it is the duty of the auditors by whom the 
accounts are examined to include in their report, so far as they are reasonably 
able to do so, a statement giving the required particulars (section 196). These 
requirements apply to all companies and to managing directors as well as others. 
As they supersede the provisions of section 128 of the 1929 Act, so far as it relates 
to directors’ remuneration, and section 148 in its entirety, the latter section 
and the relevant portions of the former were accordingly repealed by section 38 of 
the 1947 Act and are not reproduced in this Act. 

Particulars in accounts of loans to officers. — The provisions of section 
128 of the 1929 Act which required loans to officers to be shown in the accounts 
are extended to apply to loans to any person who has been an officer during the 
financial year made before he became an officer. Subsidiaries are placed in the 
same position as the company itself for the purpose of subsection (1) (a), but 
subsection (2), which exempts from those provisions loans made in the ordinary 
course of business by a company whose ordinary business includes the lending of 
money or loans made in accordance with a general practice adopted with respect 
to a company’s employees, does not apply to subsidiaries (section 197). 

General duty to make disclosure. — For the purposes of the matters 
required to be disclosed under the provisions dealt with above (sections 195-197), 
any person who is or has at any time during the preceding five years been a 
director (or, for the purpose of section 197, an officer) must give notice in writing 
to the directors of such matters relating to himself as may be necessary. In the 
case of disclosure required under section 195, the notice must be in writing 
and must be given at a meeting of directors or the person giving it must take 
reasonable steps to secure that it is brought up and read at the next meeting of 
directors after it is given. Default renders the offender liable to a fine of £50. 
The declaration of interest in contracts required by section 149 of the 1929 Act 
(now section 199), when given as a general notice of membership of a specified 
company under subsection (3) of that section, must be given in the same way to 
be effective (section 199). 

Information as to compromises with creditors and members. — A 

notice summoning a meeting of creditors or members for the purpose of agreeing 
a compromise or arrangement must be accompanied by a statement explaining 
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the effect of the compromise or arrangement, and in particular stating any 
material interests of the directors and the effect on such interests of the com- 
promise or arrangement, in so far as it is different from the effect on similar 
interests of other persons. If the notice is given by advertisement, it must 
include such statement or must state where and how a copy may be obtained. 
Such copies must be furnished free of charge, on application, to a creditor or 
member. Where the compromise or arrangement affects the rights of debenture 
holders, the statement must give the same information as regards the trustees 
of any deed for securing the issue of the debentures. Penalties up to ;f500 are 
laid down in the case of default in complying with these provisions (section 207). 
The general duty to make disclosure imposed on directors and officers under 
section 198 is also imposed by this section on trustees for debenture-holders 
(section 207 (5)). 


Investigations 

The limitations imposed by the 1929 Act on the powers of the Board of 
Trade to appoint inspectors resulted in a certain amount of ineffectiveness in this 
respect and wider powers are now conferred on the Board by sections 164-175. 
The Board of Trade are given power to investigate nominee ownership not only 
where it appears in the public interest, but whenever there seems good reason to 
do so (section 172). They also have wide powers to require information without 
inspection (section 173) and to deal with obstruction (section 174). 

Inspection of company’s affairs. — Banking companies having a share 
capital and other companies arc placed on the same footing as to the appoint- 
ment of an inspector, who may be appointed on the application of 200 members, 
even though they may constitute less than 10 per cent, of the whole, and the 
motives of the applicants will not affect the power of the Board of Trade to 
appoint an inspector (section 164). Officers and agents of the company, past as 
well as present, must produce to the inspector all books, etc., in their custody or 
power and must give all assistance they are reasonably able to give. The term 
“ agent"' includes the company’s bankers, solicitors or auditors (section 167). 
The Court may, on the application of the inspector, examine on oath any person 
for the purpose of the investigation (section 167 (4)) and the inspector may also 
investigate the affairs of any subsidiary or the holding company or a 
subsidiary of the holding company (section 166). Provision is also made 
for copies of the inspector’s report to be made available to any person 
interested and for interim reports by the inspector (section 168). Apart 
from the power of the Board of Trade to appoint inspectors on the applica- 
tion of members, an inspector must be appointed if the company so resolves by 
special resolution or the Court so orders, and the Board of Trade may appoint 
an inspector, if there are circumstances suggesting fraud or illegality in the 
formation or conduct of the business of tlic company, or that there was oppression 
of any part of its members or that persons concerned with the formation or 
management of the company had been guilty of fraud or other misconduct 
towards the company or its members or that the members had not been given 
all reasonable information (section 165, post). Where an inspector is appointed 
by order of the Court, a copy of his report must be furnished to the Court (section 
168 (2) (d)). With certain exceptions, section 137 of the 1929 Act was repealed 
by the 1947 Act, section 43, and a company may no longer itself appoint an 
inspector. 

Proceedings on inspector’s report. — The Board of Trade may, as a 
result of what the inspector reports, bring a petition for the winding-up of a 
company in certain cases or for an order under section 210, and may also, 
where the public interest requires it, bring proceedings in the company’s name 
for damages for fraud or misfeasance or other misconduct in the promotion, 
formation or management of the affairs of the company or for the recovery of 
any of the company’s property which has been misapplied or wrongfully retained. 
The Board of Trade must indemnify the company in respect of any costs or 
expenses incurred in connection with any such proceedings. Criminal proceedings 
may be brought by the Director of Public Prosecutions where the case requires 
it without considering whether it is desirable in the public interest that the 
prosecution should be conducted by him (section 169). 
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Expenses of inspection of company’s affairs. — The expenses will be 
borne in the first instance by the Board of Trade, but they will be repayable in 
whole or in part in certain circumstances (section 170). 

Appointment and powers of inspectors to investigate ownership of 
company. — In addition to the appointment of inspectors to investigate the 
affairs of a company, the Board of Trade may, where there appears good reason 
to do so, appoint an inspector to investigate and report on the membership of a 
company with a view to determining the true ownership of the company and 
must so do on the application of members of the company, unless satisfied that 
the application is vexatious. The scope of such an appointment may be general 
or it may be limited to a particular aspect. Within the limit of his appoint- 
ment, the inspector may investigate any circumstances suggesting the existence 
of an arrangement or understanding which, though not legally binding, is or is 
likely to be observed in practice and which is relevant to the purposes of his 
investigation (section 172). 

Power to require information as to persons interested in shares or 
debentures. — The Board of Trade may also investigate the ownership of 
shares or debentures without appointing an inspector for the purpose. In such 
case, they may require any penson whom they reasonably believe to be or to 
have been interested in those shares or debentures or to act or to have acted 
in relation to those shares or debentures as the solicitor or agent of someone 
interested therein to give them information as to the present and past interests 
in those shares or debentures and the names and addresses of the persons 
interested and of any persons who have acted on their behalf in relation to the 
shares or debentures. The penalty for default in giving the required information, 
or for making any false or reckless statement in giving such information is up to 
six months’ imprisonment and/or a fine of ;^500 (section 173). 

Power to impose restrictions on shares or debentures. — Where, in 
the course of investigations, there is difficulty, owing to the unwillingness of the 
persons concerned to assist the investigations, in finding out the relevant facts 
about any shares or debentures, the Board of Trade may impose restrictions on 
those shares or debentures. These restrictions may forbid the transfer of the 
shares, etc., or the exercise of voting rights in respect of them, or the issue of 
further shares in right of the shares in question or the payment of dividend 
thereon. This power will be subject to appeal to the Court, who may set aside 
the restriction on the application of any aggrieved party, either in whole or in 
part. The penalty for ignoring any restriction so imposed is up to six months’ 
imprisonment and/or a fine of ;^500. A prosecution may only be instituted in 
England by or with the consent of the Board of Trade (section 174). 

Saving for solicitors and bankers. — The disclosures required for the 
purposes of investigations do not apply to privileged communications to a 
solicitor or to a banker’s information as to the affairs of any of his customers 
other than the company (section 175). 


Minorities 

The protection of minorities was enlarged by sections 9-11 of the 1947 Act, 
now incorporated in sections 209, 210. The Court is empowered, on the applica- 
tion by petition of any member who complains that the affairs of the company 
are conducted in a manner oppressive to some section of the members of which 
he is part, to make an order, as alternative to winding-up, regulating the future 
conduct of the company’s affairs, or for the acquisition of the shares of the 
minority, with a corresponding reduction in the company’s capital or any 
other order it thinks fit, and, by the same order, may make a consequential 
alteration in or addition to the company’s memorandum or articles (section 210). 
As to the making of a winding-up order, although an alternative remedy exists, 
see section 225 (2). The time within which a dissenting minority may apply 
to cancel a variation of the rights attaching to any particular class of shares is 
extended from 7 days to 21 days (section 72). The rights of a transferee com- 
pany to acquire the shares of a dissenting minority after a contract for transfer of 
shares of that class has been approved by the majority, is extended to cases 
where the transferee company already holds over 10 per cent, of the class of 
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shares affected, subject to certain conditions (section 209 (1)). A dissenting 
shareholder, whose shares have not been acquired in this manner, may, within 
three months of receiving notice of the transfer from the transferee company 
(which the company is bound to give within one month of the date of transfer), 
require the transferee to acquire his shares, which the company is then bound to 
do either on the terms of the original contract or on such other terms as may be 
agreed or as the Court may order on the application of either party (section 
209 (2)). Where notice is given by the transferee company of their desire to 
acquire the shares of a dissentient, if the shareholder fails to transfer the shares, 
an instrument of transfer may be executed on behalf of the shareholder by any 
person appointed by the transferee company and the instrument is transmitted 
to the transferor company with the copy of the notice required to be sent under 
section 209 (2) (section 209 (3)). 

Part V. — Winding-up (Sections 211-365) 

Certain amendments, made by the 1947 Act, in the provisions of the 1929 
Act with regard to winding-up, have been embodied in this Part, the more 
important being the extension of the discretion of the Court to make a winding-up 
order in cases of oppression of minorities, notwithstanding the existence of an 
alternative remedy (section 225 (2)), and a provision designed to check careless 
and reckless statements by directors in making a declaration of solvency by 
placing greater responsibility upon them (section 283). 

Modification of grounds on which winding-up order may be made. — 
The Court may make a winding-up order on a petition by members as contri- 
butories on the grounds that it is just and equitable, notwithstanding the 
existence of another remedy, provided that, in the absence of that other remedy, 
a winding-up order would be just and equitable and the petitioners are not being 
unreasonable in not pursuing that other remedy (section 225 (2)). 

Preferential payments. — Clerks and servants are placed in the same 
category as workmen and labourers and all are now entitled to priority on 
winding-up or where a receiver is appointed under section 94 in respect of wages 
or salary for the previous four months to a maximum of ;^200, which is also now 
the amount to which priority is given to a sum ordered to be paid as compensation 
under the Reinstatement in Civil Employment Act, 1944 (sections 94, 319, 358). 

Amendments as to declaration of solvency in voluntary winding-up. 

— A declaration of solvency will have no effect unless it is made within five 
weeks before the company resolves to wind-up and it embodies a statement 
of the company's assets and liabilities as at the latest practicable date before 
the making of the declaration. The meeting of directors at which it is made 
need not be held before the notices convening the meeting for the passing of 
the resolution are sent out and the declaration may be registered at any time 
before the passing of the resolution. A director making the declaration without 
having reasonable grounds to believe that the company will be able to pay its 
debts within the specified period is liable to six months’ imprisonment and/or 
a fine of ;^500, and if, in fact, the company is wound up on a resolution passed 
within five weeks after the making of the declaration and its debts are not 
discharged within the specified period, the onus will be on the director to show 
that he had reasonable grounds for his opinion (section 283). If the liquidator 
on such winding-up at any time forms the opinion that the company will not be 
able to pay its debts in full within the specified period, he must forthwith summon 
a meeting of the creditors and lay the facts before them. The penalty for 
default is a fine of up to £50. The winding-up is then conducted as a creditors’ 
voluntary winding-up instead of a members’ voluntary winding-up (section 288). 

Fraudulent preference. — The period within which a preference is deemed 
to be fraudulent is increased to six months both in England and Scotland. 
Where the preference is, not of the principal creditor, but of a surety or guarantor, 
the principal creditor may recover the amount repaid by him together with the 
reasonable expenses of defending the proceedings from the surety or guarantor, 
and the recovery of such sum may be ordered by the same Court and on the 
same proceedings as that in which the payment was ordered to be returned to 
the liquidator as fraudulent (sections 320, 321). 

Effect of floating charge. — Floating charges may be invalidated if created 
within 12 months before the commencement of the winding-up (section 322). 
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Miscellaneous Amendments as to Winding-up 

(i) Meetings. — Minor amendments are made as to the yearly meeting to bq 
summoned by the liquidator, as to the filling of a vacancy in the committee of 
inspection, and as to meetings of creditors where there is no committee of 
inspection (see sections 253 (7), 289, 290 (6), 295, 299, 300 (6), 303 (1), 315 (1)). 

(ii) Proceedings. — The jurisdiction in winding-up is now exercised under 
I^art III of the Judicature Act, 1925, and not under section 164 of the 1929 Act, 
as hitherto. That section is not, therefore, re-enacted in this Act. A con- 
tributory of a private company may present a winding-up petition where the 
company has made default in complying with the provisions required to be 
included in its articles to constitute it a private company where the number of 
members falls below seven (section 29), and an order for dissolution need only 
be made after the completion of a winding-up if the liquidator applies for such 
order (section 274 (1)). Provision is also made for setting aside, in certain cases, 
of the power of the liquidator in relation to execution against the company’s 
property and attachment of debts due to the company (sections 325 (1), 326 (3)). 

(iii) Information. — A copy of an order staying proceedings in a winding-up 
is to be forwarded to the Registrar of Companies and a minute thereof made 
in his books relating to the company (sections 256 (3), 307 (3), 460 (2)). A copy 
of the order of dissolution on completion of a compulsory winding-up must also 
be forwarded to the Registrar within 14 days (section 274 (2)). Notice to the 
Registrar of the appointment of a liquidator is to be given to the Registrar 
within 2 1 days and the notices must be published in the Gazette (section 305 ( 1 ) ) . 
Publication in the Gazette of notice of a resolution for voluntary winding-up 
is to be made within 14 days instead of 7 days (section 279 (1)). Audited 
accounts of the liquidator in a compulsory winding-up in England may be 
inspected by any person, but only on payment of a fee (section 249 (4)). The 
duty to print and circulate copies or a summary of the liquidator’s accounts is 
placed on the liquidator, but the duty may be dispensed with altogether by the 
Board of Trade (section 249 (5)). 

Property of dissolved company. — Other new provisions in this Part of 
the Act affect the liability of the Crown or any other person in respect of any 
rentcharge on any land vesting after the dissolution of a body corporate or on 
disclaimer, and confer power on the I'reasury Solicitor to disclaim any property 
vested in the Crown as bona vacantia on a dissolution (sections 324, 355, 356). 

Civil and criminal liability. — The responsibility of directors for fraudulent 
trading is extended to any person who is knowingly a party thereto and a con- 
viction now involves two years’ imprisonment and/or a fine of ;£500 (section 
332 (3)). Other minor amendments relate to the responsibility of persons for 
keeping books of account (section 331 (1)), and to the offering of inducements 
with a view to influencing the appointment of a liquidator (section 336). 

Part VI. — Receivers and Managers (Sections 366-376) 

The changes embodied in this Part of the Act amend and clarify the law 
with regard to receivers and maifagers appointed on behalf of debenture holders. 

Disqualification of undischarged bankrupt from acting as receiver 
and manager. — An undischarged bankrupt acting as receiver and manager 
of a company’s property on behalf of debenture holders is liable, on conviction 
on indictment, to two years’ imprisonment, or, on summary conviction, to six 
months’ imprisonment and/or a fine of ;^500, unless the appointment under 
which he acts and the bankruptcy both occurred before the coming into force of 
this provision or he acts under an appointment made by a Court order (section 
367). 

Information, statement and returns where receiver or manager 
appointed. — ^Where, in the case of an English company, a receiver is appointed 
on behalf of holders of debentures secured by a floating charge and the appoint- 
ment refers to the whole or substantially the whole of the company’s property, 
the receiver must forthwith send notice of his appointment to the company, who 
must, within 14 days or such longer period as may be allowed, subrfiit to the 
receiver a statement in the prescribed form (see section 373) as to the company's 
affairs. Within two months of the receipt of the statement the receiver must send a 
copy of the statement with his comments to the Registrar of Companies and to the 
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Court, with a summary thereof to the Registrar and to the trustee for the deben- 
ture holders and to those debenture holders whose addresses he has and a copy 
of his comments or a notice that he has no comments to the company. He must 
also send to all concerned abstracts in the prescribed form showing his receipts 
and payments during successive periods of twelve months. Default in comply- 
ing with these provisions renders the receiver liable to a fine of £5 for each day 
during which the default continues and the penalties for false statements under 
section 438 apply to any such statements in the abstract (section 372). The 
provisions of section 375 as to the enforcement by order of the Court of the duty 
of receivers to make returns are applied to a receiver and manager for debenture 
holders (section 375 (2)). 

Receivers appointed out of Court. — A receiver appointed under an 
instrument need not send the copies and abstract required by section 372, 
(see supra), to the Court, but a copy of the abstract must be sent to the Board 
of Trade instead (section 372 (3)). Such receiver may apply to the Court 
for directions in relation to any matter arising in connection with the performance 
of his function and the Court may, on such application, give directions or make 
any order it thinks just. He is liable to the same extent as a receiver appointed 
by the Court on any contract entered into by him as such receiver, except so 
far as the contract otherwise provides, and he is entitled to an indemnity out 
of the assets. The power of the Court to fix the receiver’s remuneration now 
extends .to the period before the application or the making of the order, and is 
exercisable notwithstanding that the receiver has died or ceased to act. Where 
the receiver has received any remuneration in excess of the amount fixed, he 
may be required to account for the excess (section 369). 


Parts VII-XII. — Companies not Registered under the Act 

(Sections 377-435) 

Certain provisions of the Act are applied to companies which are not 
registered under tlie Act, both in the case of companies incorporated in Great 
Britain and those incorporated abroad. 

Companies incorporated in Great Britain, — A winding-up order 
under section 225 (2) may be made in respect of an unregistered company as 
well as in the case of any other company (section 399). Certain other provisions 
are also applied to unregistered companies (section 435 and the Fourteenth 
Schedule). 

Documents relating to companies wound up under repealed Acts. — 

The Registrar of Companies may direct the removal to the Public Records Office 
of documents relating to companies dissolved under earlier Acts, as well as under 
this Act (section 427). 

Companies incorporated outside Great Britain. — A prospectus of a 
foreign company need not state its objects, but must include, where it incor- 
porates a statement purporting to be made by an expert, the necessary consent 
by the expert (see section 40) and must have the effect of rendering all persons 
concerned bound by the provisions (other than penal provisions) of the Act 
relating to allotment (see sections 50, 51) so far as applicable. The copy pros- 
pectus required to be delivered to the Registrar of Companies for registration 
must comply with the provisions of section 41 (1). The provisions as to certifi- 
cates of exemption (see section 39) also apply. The exemption under section 
417 (5), in favour of a prospectus not issued generally docs not extend to the 
requirement that a copy of the prospectus should be delivered to the Registrar 
for registration and that the prospectus should state on the face of it that this has 
been done, to liability for misstatements and to the provisions as to statements 
by experts and as to allotments (section 419). Foreign companies which have 
a place of business in Great Britain have power to hold land here (section 408). 
The requirements of this Act with regard to accounts are in general applied to 
foreign companies carrying on business here and a company registered in Northern 
Ireland which otherwise fulfils the conditions required for it to rank as an exempt 
private company is exempt from the requirements as to accounts if it delivers 
to the Registrar a certificate signed by a director and the secretary that it fulfils 
those conditions (section 410). The penalties as to false statements apply to 
foreign companies (section 438, Fifteenth Schedule). The list of directors 
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required to be delivered to the Registrar under sections 407 and 409 in the case 
of a foreign company carrying on business in Great Britain must also contain 
particulars of the company’s secretary and the provisions as to name and 
nationality apply as in the case of companies registered in this country (see 
section 200), except that the date of birth need not be given and only those 
particulars of directorship required by section 344 of the 1929 Act need be given 
(section 407 (2)). The requirement as to the publication of the company’s 
name, as in the case of British companies, does not apply to advertisements 
(section 41 1). 


Part XIII. — General (Sections 436-462) 

Loose-leaf records and accounts and records and accounts not kept in a 
bound book may be kept as valid books of account etc., provided adequate 
precautions are taken for guarding against falsification and facilitating its 
discovery (section 436). Power is given to vary certain provisions by regulation 
or order (section 454) and provisions are made for the laying of regulations and 
orders so made before Parliament (section 454 (4)). 

Offences and Legal Proceedings 

The powers of the Court as to offences and of the Director of Public Prosecu- 
tions and the Board of Trade to institute proceedings are extended by the Act 
so as to make it easier to bring proceedings and to detect offences, while the 
scope of persons liable is enlarged. In one minor respect, the procedure in 
civil proceedings is modified. 

Production and inspection of books where offence suspected. — A 

judge in chambers in England and a Lord Commissioner of Justiciary in Scotland 
may order, on application by a specified applicant and on reasonable cause 
shown, the production of any books or papers of or under the control of a com- 
pany in connection with the management of which an offence is suspected. 
The books and papers of the company’s bankers, so far as they relate to the 
company’s affairs, may also be ordered to be produced. The decision of the 
Court as to such production is not subject to appeal (section 441). 

Extension of time limit for summary proceedings. — The director of 
Public Prosecutions and the Board of Trade or, in Scotland, the Lord Advocate, 
may bring summary proceedings in respect of any offence with regard to com- 
panies within 12 months from the date that sufficient evidence is available, in 
the opinion of the Director or of the Board or of the Lord Advocate, to justify 
the proceedings, so long as they are brought not more than three years after the 
commission of the offence (section 442). 

Proceedings on indictment in Scotland against bodies corporate. — 

Special provisions are made as to proceedings on indictment in Scotland against 
a company, especially as regards service of the indictment and the procedure 
at the hearing (section 443). 

Procedure on application for confirmation of reduction of share 
capital. — Procedure by petition is no longer required by the Act in the case 
of an application to the Court for confirmation of a reduction of share capital 
(see section 67 (1)). By R.S.C. (Companies), 1948 (S.I. 1948 No. 1756 (L. 20)), 
r. 2 (5), however, procedure by petition is still retained. 

Schedules 

Of the Schedules to the Act, which are eighteen in number, the First Schedule 
reproduces the new Tables A, C and E which were substituted for those Tables 
of the 1929 Act by the Companies (Articles of Association and Annual Return) 
Regulations, 1948 (S.I. 1948 No. 434), and the amendments effected in Tables D 
and E by the Companies (Articles of Association) Regulations, 1948 (S.I. 1948 
No. 586). The most important change here is in the new Table A, which is a 
more comprehensive Table than that in the 1929 Act, and, apart from the 
amendments necessitated by the new provisions of the Act, incorporates many 
provisions which, while absent from the old Table A, were usually inserted in the 
articles of the better type of company. For the first time, the Table is divided into 
two Parts, Part II making special provision for private companies. 
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The Third, Fourth and Fifth Schedules have been amended as provided by 
the 1947 Act. The main changes therein have already been noted above. 

The Sixth Schedule reproduces the corresponding Schedule of the 1929 Act, 
as amended by the Companies (Articles of Association and Annual Return) 
Regulations, 1948 (S.I. 1948 No. 434). 

The Seventh Schedule reproduces the Third Schedule to the 1947 Act and 
sets out the conditions as to the interests in which shares or debentures may be 
held in an exempt private company, while the Eighth Schedule substantially 
reproduces the First Schedule to that Act and deals in considerable detail with 
the accounts required under the Act. 

The Ninth Schedule, which reproduces the Second Schedule to the 1947 Act, 
sets out the matters which must expressly be stated in the auditors’ report to 
the members of a company under section 162. 

The Schedules above noted arc those most worthy of note. The remaining 
Schedules either reproduce corresponding Schedules in the 1929 Act or the 1947 
Act or make provision for other incidental details of the Act. Thus the Six- 
teenth Schedule deals with amendments of other Acts already amended by 
section 1 18 of the 1947 Act, while the Seventeenth Schedule sets out the repealed 
enactments, which include the whole of the 1929 Act and the greater part of 
the 1947 Act. 
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136. Proxies . . . . . . . . . . , . . . . . . . 123 

137. Right to demand a poll , . . . . . . , . . . . 124 

138. Voting on a poll . . . . . . . . . . . . . . 125 

139. Representation of corporations at meetings of companies and of 

creditors . . . . . . . . . . . . . . . . 126 

140. Circulation of members’ resolutions, etc. . . . . . . . . 126 

141. Extraordinary and special resolutions . . . . . . . . 129 

142. Resolutions requiring special notice . . . . . . . . . , 130 

143. Registration and copies of certain resolutions and agreements . . 131 

144. Resolutions passed at adjourned meetings . . . . . . . . 132 

145. Minutes of proceedings of meetings of comi>any and of directors 

and managers . . . . . . . . . . . . . . 132 

146. Inspection of minute books . . . . . . . . . . . . 133 
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147. Keeping of books of account . . . . . . . . . . . . 133 

148. Profit and loss account and balance sheet . . . . . . . . 135 

149. General provisions as to contents and form of accounts . . . . 136 

150. Obligation to lay group accounts before holding company . . 137 

151. Form of group accounts .. .. .. .. .. .. 139 

152. Contents of group accounts . . . . . . . . . . . . 140 

153. Financial year of holding company and subsidiary .. .. 141 

154. Meaning of " holding company " and “ subsidiary . . . . 141 

155. Signing of balance sheet .. .. .. .. .. ..143 

156. Accounts and auditors* report to be annexed to balance sheet . . 144 

157. Directors’ report to be attached to balance sheet . . . . . . 144 

158. Right to receive copies of balance sheets and auditors’ report . . 145 

159. Appointment and remuneration of auditors . . . . . . 147 

160. Provisions as to resolutions relating to appointment and removal 

of auditors . . . . . . . . . . . . . . . . 148 

161. Disqualifications for appointment as auditor . . . . . . 149 

162. Auditors’ report and right of access to books and to attend and be 

heard at general meetings .. .. .. .. .. .. 151 

163. Construction of references to documents annexed to accounts . . 152 

Inspection 

164. Investigation of company’s affairs on application of members . . 152 

165. Investigation of company’s affairs in other cases . . . . . . 153 

166. Power of inspectors to carry investigation into affairs of related 

companies . . . . . . . . . . . . . . . . 154 

167. Production of documents, and evidence, on investigation . . 155 

168. Inspectors’ report . . . . . . . . . . . . . . 156 

169. Proceedings on inspectors’ report . . . . . . . . . . 157 

170. Expenses of investigation of company’s affairs . , . . . . 158 

171. Inspectors’ report to be evidence .. .. .. .. .. 160 

172. Appointment and powers of inspectors to investigate ownership 

of company . . . . . . . . . . . . . . . . 160 

173. Power to require information as to persons interested in shares or 

debentures . . . . . . . . . . . . . , . . 161 

174. Power to impose restrictions on shares or debentures . . . . 162 

175. Saving for solicitors and bankers . . . . . . . . . . 163 

Directors and other Officers 

176. Directors .. .. .. .. .. .. .. .. 164 

177. Secretary .. .. .. .. .. .. .. .. 164 

178. Prohibition of certain persons being sole director or secretary . . 164 

179. Avoidance of acts done by person in dual capacity as director 

and secretary . . . . . . . . . . . . . . 165 

180. Validity of acts of directors . . . . . . . . . . . . 165 

181. Restrictions on appointment or advertisement of director .. 165 

182. Share qualifications of directors . . . . . . . . . . 166 

183. Appointment of directors to be voted on individually . . . . 167 

184. Removal of directors . . . . . . . . . . , . . . 168 

185. Retirement of directors under age limit . . . . . . . . 170 

186. Duty of directors to disclose age to company . . . . . . 171 

187. Provisions as to undischarged bankrupts acting as directors . . 172 

188. Power to restrain fraudulent persons from managing companies .. 173 

189. Prohibition of tax-free payments to directors . . . . . . 175 

190. Prohibition of loans to directors .. .. .. .. .. 175 

191. Approval of company requisite for payment by it to director for 

loss of office, etc. . . . . . . . . , . . . . . 176 

192. Approval of company requisite for any payment, in connection 

with transfer of its property, to director for loss of office, etc. 177 

193. Duty of director to disclose payment for loss of office, etc., made 

in connection with transfer of shares in company . . . . 177 

194. Provisions supplementary to three foregoing sections . . . . 179 
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195. Register of directors' shareholdings, etc. .. .. .. .. 180 

196. Particulars in accounts of directors' salaries, pensions, etc. . . 182 

197. Particulars in accounts of loans to officers, etc. . . . . . . 184 

198. General duty to make disclosure for purposes of three foregoing 

sections . . . . . . . . . . . . . . . . 185 

199 Disclosure by directors of interests in contracts . . . . . . 186 

200. Register of directors and secretaries . . . . . . . . 187 

201. Particulars with respect to directors in trade catalogues, circulars, 

etc. . . . . . . . . . . . . . . . , . . 189 

202. Limited company may have directors with unlimited liability . . 191 

203. Special resolution of limited company making liability of directors 

unlimited . . . . . . . . . . . . . . , . 191 

204. Provisions as to assignment of office by directors . . . . . . 191 

Avoidance of Provisions in Articles or Contracts relieving 
Officers from Liability 

205. Provisions as to liability of officers and auditors . . . . . . 192 

Arrangements and Reconstructions 

206. Power to compromise with creditors and members . . . . 192 

207. Information as to compromises with creditors and members . . 194 

208. Provisions for facilitating reconstruction and amalgamation of 

companies . . . . . . . . . . . . . . ..195 

209. Power to acquire shares of shareholders dissenting from scheme 

or contract approved by majority . . . . . . . , 197 

Minorities 

210. Alternative remedy to winding up in cases of oppression . . 199 

Part V 
Winding Up 
( i) Preliminary 
Modes of Winding Up 

211. Modes of winding up 

Contributories 

212. Liability as contributories of present and past members 

213. Definition of “ contributory " 

214. Nature of liability of contributory . . 

215. Contributories in case of death of member 

216. Contributories in case of bankruptcy of member . . 

217. Provision as to married women 

(ii) Winding Up by the Court 
Jurisdiction 

218. Jurisdiction to wind up companies registered in England. . . . 205 

219. Transfer of proceedings from one court to another and statement 

of case by county court . . . . . . . . . . . . 206 

220. Jurisdiction to wind up companies registered in Scotland . . 207 

22 1 . Power in Scotland to remit winding up to Lord Ordinary . . 207 

Cases in which Company may be wound up by Court 

222. Circumstances in which company may be wound up by court . . 208 

223. Definition of inability to pay debts . . . . . . . . . . 208 

Petition for Winding Up and Effects thereof 

224. Provisions as to applications for winding up . . . . . . 209 

225. Powers of court on hearing petition . . . . . . . . . . 209 

226. Power to stay or restrain proceedings against company . . 211 

227. Avoidance of dispositions of property, etc., after commencement 

of winding up .. .. .. .. .. .. .. 212 

228. Avoidance of attachments, etc., in case of English company, and 

in case of effects ijj England of Scottish company . . . . 212 

Commencement of Winding Up 

229. Commencement of winding up by the court . . . . . . 213 


.. 201 


201 

203 
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204 
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Consequences of Winding-up Order 


Section Page 

230. Copy of order to be forwarded to registrar . . .. .. .. 213 

231. Actions stayed on winding-up order . . . . . . . . 214 

232. Effect of winding-up order .. .. .. .. .... 214 


Official Receiver in English Winding Up 

233. Official receiver in bankruptcy to be official receiver for winding- 

up purposes 

234. Appointment of official receiver by court in certain cases 

235. Statement of company's affairs to be submitted to official receiver 

236. Report by official receiver . . 

Liquidators 

237. Power of court to appoint liquidators . . . . . . . . 217 

238. Appointment and powers of provisional liquidator .. .. 217 

239. Appointment, style, etc., of liquidators in England . . . . 218 

240. Provisions where person other than official receiver is appointed 

liquidator . . . . . . . . . . . . . . . . 218 

241. Provisions as to liquidators in Scotland . , . . . . . . 219 

242. General provisions as to liquidators .. .. .. .. ..219 

243. Custody of company’s property . . . . . . . . . . 220 

244. Vesting of property of company in liquidator . . . . . . 220 

245. Powers of liquidator . . . . . . . . . . . . . . 221 

246. Exercise and control of liquidator’s powers in England . . . . 223 

247. Books to be kept by liquidator in England . . . . . . 223 

248. Payments of liquidator in England into bank . . . . . . 224 

249. Audit of liquidator’s accounts in England . . . . . . . . 224 

250. Control of Board of Trade over liquidators in England . . . . 225 

251. Release of liquidators in England .. .. ., .. .. 226 

Committees of Inspection 

252. Meetings of creditors and contributories to determine whether 

committee of inspection shall be appointed . . . . . . 226 

253. Constitution and proceedings of committee of inspection . . 227 

254. Powers of Board of Trade in England where no committee of 

inspection . . . . . . . . . . . . . . . . 228 

255. Additional powers of committee of inspection in Scotland . . 228 

General Powers of Court in case of Winding Up by Court 

256. Power to stay winding up . . . . . . . . . . . . 228 

257. Settlement of list of contributories and application of assets . . 229 

258. Delivery of property to liquidator . . . , . . . . , , 230 

259. Payment of debts due by contributory to company and extent 

to which set-off allowed . . . . . . . . . . . . 230 

260. Power of court to make calls . . . . . . . . ..231 

261. Payment into Bank of moneys due to company .. .. .. 231 

262. Order on contributory conclusive evidence . . . . . . . . 232 

263. Appointment in England of special manager . . . . . . 232 

264. Power to exclude creditors not proving in time , . . . . . 233 

265. Adjustment of rights of contributories . . . . . . . , 233 

266. Inspection of books by creditors and contributories . . . . 233 

267. Power to order costs of winding up to be paid out of assets . . 233 

268. Power to summon persons suspected of having property of 

company, etc. . . . . . . . . . . . . . . 234 

269. Attendance of officers of company at meetings of creditors, etc., 

in Scotland . . . . . . . , . . . . . . 235 

270. Power in England to order public examination of promoters and 

officers . . . . . . . , . . , , . . . . 235 

27 1 . Power to arrest absconding contributory . . . . . . . . 236 

272. Powers of court cumulative . . . . . . , . . . . . 237 

273. Delegation to liquidator of certain powers of court in England . . 237 

274. Dissolution of company . . . , . . . . . . . . 238 


214 
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275. Order for calls on contributories in Scotland . , . . . . 238 

276. Enforcement throughout United Kingdom of orders made in 

winding up . . . . . . . . . . . . . . . . 239 

277. Appeals from orders in Scotland . . . . . . . , . . 239 


(iii) Voluntary Winding Up 

Resolutions for, and Commencement of, Voluntary Winding Up 

278. Circumstances in which company may be wound up voluntarily . . 240 

279. Notice of resolution to wind up voluntarily .. .. .. 241 

280. Commencement of voluntary winding up .. .. .. 241 

Consequences of Voluntary Winding Up 

281. Effect of voluntary winding up on business and status of company 241 

282. Avoidance of transfers, etc., after commencement of voluntary 

winding up . . . . . . . . . . . . . . . 242 

Declaration of Solvency 

283. Statutory declaration of solvencj^ in case of proposal to wind up 

voluntarily . . . . . . . . . . . . . . . . 242 

Provisions applicable to a Members' Voluntary Winding Up 

284. Provisions applicable to a members* winding up . . . , . . 244 

285. Power of company to appoint and fix remuneration of liquidators 244 

286. Power to fill vacancy in office of liquidator . . . . , . 244 

287. Power of liquidator to accept shares, etc., as consideration for sale 

of property of company* . . , . . . . . . . . . 245 

288. Duty of liquidator to call creditors’ meeting in case of insolvency 247 

289. Duty of liquidator to call general meeting at end of each year . . 247 

290. Final meeting and dissolution . . . . . . . . . . 248 

291. Alternative provisions as to annual and final meetings in case of 

insolvency^ . . . . . . . . . . . . . . . . 249 

Provisions applicable to a Creditors' Voluntary Winding Up 

292. Provisions applicable to a creditors’ winding up . . . . . . 249 

293. Meeting of creditors . . . . . . . . . . . . . . 250 

294. Appointment of liquidator .. .. .. .. .. ..251 

295. Appointment of committee of inspection . . . . . . . . 251 

296. Fixing of liquidators' remuneration and cesser of directors’ powers 252 

297. Power to fill vacancy in office of liquidator . . . . . . 252 

298. Application of s. 287 to a creditors’ voluntary winding up . . 252 

299. Duty of liquidator to call meetings of company and of creditors at 

end of each y^ear . . . . . . . . . . . . . . 253 

300. Final meeting and dissolution , . . . . . . . . . 253 

Provisions applicable to every Voluntary Winding Up 

301. Provisions applicable to every voluntary winding up . . . . 254 

302. Distribution of property of company . . . , . . . . 254 

303. Powers and duties of liquidator in voluntary winding up . . 255 

304. Power of court to appoint and remove liquidator in voluntary 

winding up . . . . . . . . . . . . . . . . 256 

305. Notice by liquidator of his appointment . . . . . . . . 256 

306. Arrangement when binding on creditors . . . . . . . . 257 

307. Power to apply to court to have questions determined or powers 

exercised . . . . . . . . . . . . . . . . 257 

308. Power of court in Scotland to stay proceedings against company 258 

309. Costs of voluntary winding up . . . . . . . . . . 258 

310. Saving for rights of creditors and contributories . . . . . . 259 
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(iv) Winding Up subject to Supervision of Court 
S ection Page 

311. Power to order winding up subject to supervision .. .. 259 

312. Effect of petition for winding up subject to supervision . . . . 260 

313. Application of ss. 227 and 228 to winding up subject to super- 

vision . . . . . . . . . . . . . . . . . . 260 

314. Power of court to appoint or remove liquidators . . . . . . 260 

315. Effect of supervision order . . . . . . . . . . . . 261 

(v) Provisions applicable to every Mode of Winding Up ■ 
Proof and Ranking of Claims 

316. Debts of all descriptions may be proved . . . . . . . . 261 

317. Application of bankruptcy rules in winding up of insolvent 

English companies . . . . . . . . . . . . . . 262 

318. Ranking of claims in Scotland . . . . . . . . . . 263 

319. Preferential payments .. .. .. .. .. .. 263 

Effect of Winding Up on antecedent and other Transactions 

320. Fraudulent preference . . . . . . . . . . . . 267 

321. Liabilities and rights of certain fraudulently preferred persons . . 268 

322. Effect of floating charge . . . . . . . . . . . . 269 

323. Disclaimer of onerous property in case of company wound up in 

England . . . . . . . . . . . . . . . . 270 

324. Inability for rentcharge on company's land after disclaimer , . 272 

325. Restriction of rights of creditor as to execution or attachment in 

case of company being wound up in England . . . . . . 273 

326. Duties of sheriff as to goods taken in execution , . . . . . 274 

327. Effect of diligence within .sixty days of winding up in case of 

Scottish company and in case of effects in Scotland of English 
company . . . . . . . . . . . . . . . . 275 

Offences antecedent to or in course of Winding Up 

328. Offences by officers of companies in liquidation . . . . . . 276 

329. Penalty for falsification of books . . . . . . . . . . 278 

330. Frauds by officers of companies which have gone into liquidation 278 

331. Liability where proper accounts not kept .. .. .. .. 279 

332. Responsibility for fraudulent trading of persons concerned . . 280 

333. Power of court to assess damages against delinquent directors, 

etc. . . . . . . . . . . . . . . . . . . 281 

334. Prosecution of delinquent officers and members of company . . 282 

Supplementary Provisions as to Winding Up 

335. Disqualification for appointment as liquidator . . . . . . 284 

336. Corrupt inducement affecting appointment of liquidator . . . . 284 

337. Enforcement of duty of liquidator to make returns, etc. . . 285 

338. Notification that a company is in liquidation . . . . . . 285 

339. Exemption of certain documents from stamp duty on winding up 

of companies . . . . . . . . . . . . . . . . 286 

340. Books of company to be evidence . . . . . . . . . . 286 

341. Disposal of books and papers of company .. .. .. .. 287 

342. Information as to pending liquidations . . . . . . . . 288 

343. Unclaimed assets in England to be paid to Companies Liquidation 

Account . . . . . . . . . . . . . . . . 288 

344. Unclaimed dividends, etc., in Scotland to be lodged in bank . . 289 

345. Resolutions passed at adjourned meetings of creditors and contri- 

butories . . . . . . . . . . . . . . . . 289 

Supplementary Powers of Court 

346. Meetings to ascertain wishes of creditors or contributories . . 290 

347. Judicial notice of signature of officers . . . . . . . . 290 

348. Special commission for receiving evidence . . . . . . 291 

349. Court may order examination of persons in Scotland . . . . 291 

350. Costs of application for leave to proceed against company being 

wound up in Scotland . . . . . . . . . . . . 292 

351. Affidavits, etc., in United Kingdom and dominions . . . . 292 
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352. Power of court to declare dissolution of company void . . . . 292 

353. Registrar may strike defunct company off register . . . . 293 

354. Property of dissolved company to be bona vacantia . . . . 295 

355. Power of Crown to disclaim title to property vesting under fore- 

going section . . . . . . . . . . . . . . 295 

356. Liability for rentcharge on company's land after dissolution . . 297 

Special Provisions as to Stannaries 

357. Attachment of debt due to contributory on winding up in 

stannaries court . . . . . . . . . . . . . . 297 

358. Preferential payments in stannaries cases . . . . . . . . 297 

359. Provisions as to mine club funds . . . . . . . . . . 299 

Central Accounts 

360. Companies Liquidation Account . . . . . . . . . . 299 

361. Investment of surplus funds on general account .. .. .. 299 

362. Separate accounts of particular estates . . . . . . . . 300 

Officers 

363. Officers and remuneration . . . . . . . . . . . . 301 

364. Returns by officers in English winding up . . . . . . . . 301 

Rules and Fees 

365. General rules and fees for winding up . . . . . . . , 301 
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Disqualification of undischarged bankrupt from acting as receiver 
or manager 
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Notification that receiver or manager appointed . . 
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380. Provisions as to companies registered under the Joint Stock 
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Part VIII 

Companies not formed under this Act authorised to register 


UNDER THIS ACT 

382. Companies capable of being registered . . . . . . . . 313 

383. Definition of joint stock company .. .. .. .. .. 315 

384. Requirements for registration by joint stock companies . . . . 315 


385 Requirements for registration by other than joint stock companies 316 
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Part IX 

Winding up of Unregistered Companies 
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399. Winding up of unregistered companies . . . . . . . . 322 
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404. Provisions of Part IX cumulative . . . . . . . . . . 326 

405. Saving for enactments providing for winding up under former 

Companies Acts . . . . . . . . . . . . . . 326 

Part X 

Companies incorporated outside Great Britain 
Provisions as to Establishment of Place of Business in Great Britain 

406. Application of ss. 407 to 414 . . . . . . . . . . . . 327 

407. Documents, etc., to be delivered to registrar by oversea companies 
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408. Power of oversea company to hold lands . . . . . . . . 329 
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documents, etc., altered . . . . , . . . . . . . 329 

410. Accounts of oversea company . . . . . . . . . . 330 
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414. Penalties .. .. .. .. .. .. .. .. 332 

415. Interpretation of ss. 407 to 414 . . . . . . . . . . 332 

416. Special provisions as to delivery of documents by companies 
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Prospectuses 

417. Dating of prospectus and particulars to be contained therein .. 333 

418. Exclusion of foregoing section and relaxation of Fourth Schedule 
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42 1 . Penalty for contravention of four foregoing sections . . . . 338 
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Miscellaneous Provisions with respect to Banking and Insurance 
Companies, and certain Societies, Partnerships and Unregistered 


Companies 

Provisions relating to Banking and Insurance Companies 
Section Page 
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Offences 

438. Penalty for false statements . . . . . . , . . . . . 348 
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Supplemental 

455. Interpretation . . . . . . . . . . . . . . . . 358 
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Eighteenth Schedule — Enactments Saved . . . . . . 447 

An Act to consolidate the Companies Act, 1929, the Companies Act, 
1947 (other than the provisions thereof relating to the registration of business 
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Part I 

Incorporation of Companies and Matters incidental thereto 

Memorandum of Association 

1. Mode of forming incorporated company. — (1) Any seven or 
more persons, or, where the company to be formed will be a private company, 
any two or more persons, associated for any lawful purpose may, by sub- 
scribing their names to a memorandum of association and otherwise comply- 
ing with the requirements of this Act in respect of registration, form an 
incorporated company, with or without limited liability. 

(2) Such a company may be either — 

(a) a company having the liability of its members limited by the 

memorandum to the amount, if any, unpaid on the shares 
respectively held by them (in this Act termed a company 
limited by shares ; or 

(b) a company having the liability of its members limited by the 

memorandum to such amount as the members may respectively 
thereby undertake to contribute to the assets of the company 
in the event of its being wound up (in this Act termed “ a 
company limited by guarantee ; or 
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(c) a company not having any limit on the liability of its members 
(in this Act termed “ ^ln unlimited company 

NOTES 

This section reproduces section 1 of the 1929 Act ; cf. 1947 Act s. 122 (7) and 
Eighth Schedule thereto. The effect of the section is that any seven or more persons may 
form a public company and any two may form a private company, so long as it is for a 
lawful pu^ose. The section is not concerned with the purpose of the company, so 
long as it is lawful. The shares may be of the smallest nominal amount and a member 
need not hold more than one share. There is nothing to require the subscribers to be 
independent or unconnected, or to have a substantial interest. A company is a legal 
person separate and distinct from the individual members of the company (Salomon v. 
Salomon & Co., [1897] A.C. 22, at pp. 42, 51 ; 9 Digest 34, 11). It is also a statutory 
corporation, as distinct from a common law corporation (Ashbury Railway Carriage 
and Iron Co. v. Riche (1875), L.R. 7 H.L. 653; 13 Digest 354, 922). Prima facie a 
company is within the meaning of the word “ person " in a statute (Interpretation Act 
1889 sections 2, 19 ; 18 Halsbury’s Statutes 992, 1001). 

Seven or more persons. — Cf. section 31 (reduction of number of members 
below legal minimum). 

Subscribing their names to a memorandum. — The subscription by or on 
behalf of a person resident outside the scheduled territories may be invalid without 
the Treasury’s permission, see Exchange Control Act, 1947, s. 8 (2). 

Registration. — See section 12 (registration of memorandum and articles) ; 
sections 13, 15 (1) (certificate of incorporation) ; section 17 (name) ; section 15 (2) 
(statutory declaration) ; section 181 (4) (5) (list of persons consenting to be directors) ; 
section 425 and Twelfth Schedule (fees), also section 454 ; sections 382, 384 (companies 
not formed under this Act) ; and Stamp Act, 1891, s. 112 (16 Halsbury’s Statutes 651), 
Finance Act, 1933, s. 41 (36 Halsbury’s Statutes 676), as to statement of nominal capital! 
Companies incorporated outside Great Britain but establishing a place of business in 
Great Britain are subject to the special provisions of Part X of this Act ; section 407 
requires registration of documents. 

Companies which cannot be registered under the Act. — Trade unions (Trade 
Union Act, 1871, section 5 (19 Halsbury's Statutes 640) ; see section 459 (9) (b), post) ; 
persons associated together for an unlawful purpose (see subsection (1), supra) ; 
companies expressly prohibited from registering (see section 382 (1) provisos, post). 
Registration of an unregistered company after the commencement of a winding up 
(cf. section 399 post) with a view to a voluntary winding-up is a mere nullity (Re 
Hercules Insurance Co. (1871), L.R. 11 Eq. 321, 323 ; 10 Digest 1094, 7664). 

Private company. — See section 28 ; as to exempt private company, see section 

129. 

Company limited by shares. — See generally 5 Flalsbury’s Laws (2nd ed.) 
pp. 130 et seq. 

Company limited by guarantee. — See generally ibid., pp. 135 et seq. 

Unlimited company. — See generally ibid., pp. 139 et seq. As to charitable and 
other non-profit making companies having names excluding “ limited ”, see section 19. 

Definitions. — ” Private company ” (sections 28, 455 (1) ) ; ” member ” (section 
26) ; “company ”, “ memorandum ”, “ share ” (section 455 (1) ). 

2. Requirements with respect to memorandum. — (1) The 

memorandum of every company must state — 

(a) the name of the company, with limited " as the last word of the 

name in the case of a company limited by shares or by guarantee ; 

(b) whether the registered office of the company is to be situate in 

England or in Scotland ; 

(c) the objects of the company. 

(2) The memorandum of a company limited by shares or by guarantee 
must also state that the liability of its members is limited. 

(3) The memorandum of a company limited by guarantee must also 
state that each member undertakes to contribute to the assets of the company 
in the event of its being wound up while he is a member, or within one year 
after he ceases to be a member, for payment of the debts and liabilities of 
the company contracted before he ceases to be a member, and of the costs, 
charges and expenses of winding up, and for adjustment of the rights of the 
contributories among themselves, such amount as may be required, not 
exceeding a specified amount. 
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(4; In the case of a company having a share capital — 

(a) the memorandum must also, unless the company is an unlimited 

company, state the amount of share capital with which the 
company proposes to be registered and the division thereof 
into shares of a fixed amount ; 

(b) no subscriber of the memorandum may take less than one share ; 

(c) each subscriber must write opposite to his name the number of 

shares he takes. 

NOTES 

The section reproduces section 2 of the 1929 Act. 

Requirements. — The section sets out the matters wliich must be stated in the 
memorandum. Other provisions may be included, but, as these could lawfully be 
contained in the articles, they may, in general, be altered by special resolution (see 
section 23) ; for requirements as to articles see ss. 6-11. 

It will be noted that, while subsection (1) applies to the memorandum of any 
company, special provision is made in the case of a company limited by shares (sub- 
sections (2), (4), supra), and for companies limited by guarantee (subsections (2), (3), 
supra ) . 

For forms of memorandum, see section 11 and the First Schedule, Tables B, C, D, 
and E ; as to signature, see section 1 ; generally, as to memorandum, see sections 20 
to 25. 

Name of company. — See sections 17 to 19 (general provisions with regard to 
name) ; section 108 (publication of name) ; section 439 (penalty for use of word 
" Limited'' by unincorporated persons). Section 58 of the 1947 Act (which remains 
in force) extends the provisions of the Registration of Business Names Act, 1916 
( 1 9 Halsbury 's Statutes 880) , to companies ; see p. 448 post ; and the notes to that section 
in Magnus and Estrin on the Companies Act, 1947. See generally as to name, 5 Halsbury 's 
Laws (2nd edn.) pp. 145 et seq. 

Registered office. — For other provisions relating to the registered office, see 
section 107 (every company to have a registered office) ; section 108 (affixing of 
company’s name outside registered office) ; section 437 (1) (service of documents at 
registered office). “England ’’ includes Wales (Wales and Berwick Act, 1746, s. 3) 
(18 Halsbury ’s Statutes 969). 

Objects. — The memorandum should define and delimit the objects in such a manner 
that the whole field of industry within which the corporate activities of the company 
are to be confined can be identified (see Cotman v. Brougham, [1918] A.C. 514 ; 9 
Digest 78, 286, where the requirements and scope of the objects clause are fully 
discussed). The company can only do what is within or incidental to the objects 
stated in the memorandum {Ashbury Railway Carriage and Iron Co, v. Riche (1875), 
L.R. 7 H.L. 653 ; 9 Digest 33, 6). As to alteration of objects, see section 5. 

Share capital. — ^The memorandum need only state the amount of the share 
capital and its division into shares of a fixed amount. Its division into classes, etc. 
and the rights of the members in respect of their shares is more a matter for the article, 
{Andrews v. Gas Meter Co., [1897] 1 Ch. 361, C.A.; 9 Digest 228, 1459). 

Company limited by guarantee. — As to the memorandum and articles of a 
company limited by guarantee and not having a share capital, see section 21. 

Charitable companies, etc. — As to including conditions and regulations if the 
description “ limited *' is dispensed with, see section 19 (3). 

Definitions. — “ Company limited by guarantee “ company limited by shares ” 
(sections 1 (2); 455 (1) ) ; “company”, “memorandum”, “share” (section 455 
(1)). 

3. Stamp and signature of memorandum. — The memorandum 
must bear the same stamp as if it were a deed, and must be signed by each 
subscriber in the presence of at least one witness who must attest the signa- 
ture, and that attestation shall be sufficient in Scotland as well as in England. 

NOTES 

This section reproduces section 3 of the 1929 Act. 

The deed stamp is 10s. (Stamp Act, 1891, section 1, 16 Halsbury ’s Statutes 618). 
As to fees payable on registration, see section 425 and the Twelfth Schedule, post \ 
as to stamp duty on statement of capital. Stamp Act, 1891, s. 112 (16 Halsbury 's 
Statutes 651) ; Finance Act, 1933, s. 41 (26 Halsbury 's Statutes 676). 

Definitions. — “ Memorandum ” (section 455 (1) ). “ England ” includes Wales 

(Wales and Berwick Act, 1746, section 3 ; 18 Halsbury 's Statutes 969). 



16 


COMPANIES ACT, 1948-~PART I 


4. Restriction on alteration of memorandum. — A company may 
not alter the conditions contained in its memorandum except in the cases, 
in the mode and to the extent for which express provision is made in this 
Act. 

NOTES 

The section reproduces section 4 of the 1929 Act. A distinction is now to be drawn 
between conditions which are required by the Act to be contained in the memorandum 
(see section 2, ante) and those which could lawfully have been contained in the articles 
and can therefore be varied by special resolution, (see section 23 (1)). 

May not alter the conditions contained in its memorandum except in the 
cases. — For provisions authorising alteration of the memorandum, see sections 5, 23, 
395 and 459 (9) (a) (alteration of objects) ; section 19 (alteration of name) ; sections 
61, 66 and 206 (alterations of capital) ; section 203 (special resolution altering the 
memorandum making liability of directors unlimited) ; section 210 (alteration of 
memorandum in cases of oppression of minorities). 

Alterations. — See section 22 (increasing liability to contribute ; whether binding) ; 
section 25 (copies of memorandum to show alterations), and cf. section 69 (6). 

Definitions. — " Company ”, ” memorandum ” (section 455 (1) ). 

5. Mode in which and extent to which objects of company may 
be altered. — (1) A company may, by special resolution, alter the provisions 
of its memorandum with respect to the objects of the company, so far as 
may be required to enable it — 

(a) to carry on its business more economically or more efficiently ; or 

(b) to attain its main purpose by new or improved means ; or 

(c) to enlarge or change the local area of its operations ; or 

(d) to carry on some business which under existing circumstances may 

conveniently or advantageously be combined with the business 

of the company ; or 

(e) to restrict or abandon any of the objects specified in the memoran- 

dum ; or 

(f) to sell or dispose of the whole or any part of the undertaking of the 

company ; or 

(g) to amalgamate with any other company or body of persons : 

Provided that if an application is made to the court in accordance with 

this section for the alteration to be cancelled, it shall not have effect except 
in so far as it is confirmed by the court. 

(2) An application under this section may be made — 

(a) by the holders of not less in the aggregate than fifteen per cent. 

in nominal value of the company's issued share capital or any 
class thereof or, if the company is not limited by shares, not 
less than fifteen per cent, of the company’s members ; or 

(b) by the holders of not less than fifteen per cent, of the company’s 

debentures entitling the holders to object to alterations of its 
objects : 

Provided that an application shall not be made by any person who has 
consented to or voted in favour of the alteration. 

(3) An application under this section must be made within twenty-one 
days after the date on which the resolution altering the company’s objects 
was passed, and may be made on behalf of the persons entitled to make the 
application by such one or more of their number as they may appoint in 
writing for the purpose. 

(4) On an application under this section the court may make an order 
confirming the alteration either wholly or in part and on such terms and 
conditions as it thinks fit, and may, if it thinks fit, adjourn the proceedings 
in order that an arrangement may be made to the satisfaction of the court 
for the purchase of the interests of dissentient members, and may give such 
directions and make such orders as it may think expedient for facilitating or 
carrying into effect any such arrangement ; 
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Provided that no part of the capital of the company shall be expended 
in any such purchase. 

(5) The debentures entitling the holders to object to alterations of a 
company's objects shall be any debentures secured by a floating charge 
which were issued or first issued before the first day of December, nineteen 
hundred and forty-seven, or form part of the same scries as any debentures 
so issued, and a special resolution altering a company’s objects shall require 
the same notice to the holders of any such debentures as to members of the 
company. 

In default of any provisions regulating the giving of notice to any such 
debenture holders, the provisions of the company’s articles regulating the 
giving of notice to members shall apply. 

(6) In the case of a company which is, by virtue of a licence from the 
Board of Trade, exempt from the obligation to use the word limited ” as 
part of its name, a resolution altering the company’s objects shall also require 
the same notice to the Board of Trade as to members of the company. 

(7) Where a company passes a resolution altering its objects — 

(a) if no application is made with respect thereto under this section, 

it shall within fifteen days from the end of the period for making 
such an application deliver to the registrar of companies a 
printed copy of its memorandum as altered ; and 

(b) if such an application is made it shall — 

(i) forthwith give notice of that fact to the registrar ; 
and 

(ii) within fifteen days from the date of any order cancel- 
ling or confirming the alteration, deliver to the registrar an 
office copy of the order and, in the case of an order con- 
firming the alteration, a printed copy of the memorandum 
as altered. 

The court may by order at any time extend the time for the delivery of 
documents to the registrar under paragraph (b) of this subsection for such 
period as the court may think proper. 

(8) If a company makes default in giving notice or delivering any 
document to the registrar of companies as required by the last foregoing 
subsection, the company and every officer of the company who is in default 
shall be liable to a default fine of ten pounds. 

(9) The validity of an alteration of the provisions of a company’s 
memorandum with respect to the objects of the company shall not be 
questioned on the ground that it was not authorised by subsection (1) of 
this section except in proceedings taken for the purpose (whether under this 
section or otherwise) before the expiration of twenty-one days after the date 
of the resolution in that behalf ; and where any such proceedings are taken 
otherwise than under this section the two last foregoing subsections shall 
apply in relation thereto as if they had been taken under this section and as 
if an order declaring the alteration invalid were an order cancelling it and 
as if an order dismissing the proceedings were an order confirming the 
alteration. 

(10) In relation to a resolution for altering the provisions of a company’s 
memorandum with respect to the objects of the company passed before the 
first day of December, nineteen hundred and forty-seven, this section shall 
have effect as if, in lieu of the proviso to subsection (1) and subsections (2) 
to (9) thereof, there had been enacted therein the provisions of subsections 
(2) to (7) of section five of the Companies Act, 1929. 

NOTES 

This section combines section 5 of the 1929 Act and section 76 of the 1947 Act. 
The latter section first came into operation on December 1, 1947. 

General Note. — The principal change from the law before December 1, 1947, 
is that an alteration of the memorandum need no longer be confirmed by the Court, 
unless there are objectors. The initiative in applying to the Court is left to the objectors, 

<50 ACT — 2 
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wlio may apply within 21 days after the resolution altering the company's objects 
was pcissed (subsection (3) ). The application may be made by such one or more of the 
persons coming within subsection (2) as the others may appoint in writing for the 
purpose (see subsection (3) ), provided they are not persons who have consented to 
or voted in favour of the alteration (subsection (2) ). The validity of an alteration 
cannot be questioned on the ground that it was not authorised by subsection (1) of 
this section after 21 days from the passing of the resolution (subsections (9) and (3) ). 
The consequential alteration of the period within which a copy of the altered memo- 
randum is to be delivered to the registrar to 15 days after the expiration of the 21 days 
will be noted (subsection 7 (a) ). As to applications to the court (i) to extend time, 
see R.S.C. Order 53 B r. 8 (1) ; (ii) to cancel an alteration, see ibid. r. 5 (a), S.I. 1948 
No. 1756. 

Alteration to permit new business. — As to the need for showing a present 
intention immediately to carry on the new business, and as to conditions on inserting 
subsidiary objects, see Re Brown (/.) (S* Co., Ltd. (1914), 84 L.J. Ch. 245 ; 9 Digest 656, 
4361 ; Re Bolsom Brothers (1928), Ltd., [1935] 1 Ch. 413, 426, C.A. ; Digest Supp. 

Subsection (2) (b) : Debentures entitling the holders to object. — See sub- 
section (5), supra. 

Subsection (4) : Order confirming the alteration either wholly or in 
part. — For examples of partial confirmation, see Re Spiers and Pond, Ltd. (1895), 
40 Sol. Jo. 32 ; 9 Digest 655, 4358; Re Fleetwood Estate Co. [1897] W.N. 20 ; 9 Digest 
656, 4360\ Re Macfarlane, Strang <S>^ Co., Ltd. [1915] S.C. 196 ; 9 Digest 652, 4320 ii', 
North of Scotland and Orkney and Shetland Steam Navigation Co., Ltd. (1920), 57 Sc.L.R. 
689 ; 9 Digest 652, 4320 iv. As to the power of the Court to authorise an alteration 
although it affects a clause which is not technically an objects clause, see Scottish 
Special Housing Association, Ltd., [1947] S.C. 17, Court of Session. 

Subsection (6) : Board of Trade Licence. — See Section 19. Approval of the 
Board of Trade to the proposed alteration is no longer necessary, but notice of the 
resolution to effect the alteration must be given to the Board of Trade, who may then 
exercise their powers under section 19 (6). 

Subsection (10). — The provisions of this section apply only in the case of a 
resolution passed after December 1, 1947 (i.e., the date when section 76 of the 1947 
Act came into operation). Resolutions passed before that date must be confirmed by 
the Court in accordance with section 5 (2) to (7) of the 1929 Act. 

Definitions. — “ Company not limited by shares " (section 1 (2) ) ; " member " 
(section 26) ; “ special resolution " (section 141) ; “ dissentient member ” (cf. section 
209, post ; “ dissenting shareholder ”) ; “ default fine " (section 440) ; “ articles ", 
"company", "the Court", "debenture", "document", "memorandum", 
" registrar of companies " (section 455 (1) ). As to the meaning of " issued share capital " 
see note to section 66. 

Articles of Association 

6. Articles prescribing regulations for companies. — There may 
in the case of a company limited by shares, and there shall in the case of a 
company limited by guarantee or unlimited, be registered with the memo- 
randum articles of association signed by the subscribers to the memorandum 
and prescribing regulations for the company. 

NOTES 

This section reproduces section 6 of the 1929 Act. 

The memorandum of association of a company sets out, among other matters, the 
company's objects, and may only be altered as expressly provided by the Act (see 
section 4) : the articles of association luovidc for the regulation and management 
of the company and may be altered by special resolution (sec section 10) ; cf. sections 22 
(increasing liability to contribute), 210 (protection of minorities ; alteration restricted 
after court order) ). 

Cross-references. — Section 8 (table A); section 11 (other forms) ; section 12 
(registration) ; section 20 (efiect of memorandum and articles) ; section 24 (copies). 

Definitions. — " Company limited by shares," " company limited by guarantee ", 
" unlimited company " (sections 1 (2), 455 (1) ) ; "articles ", " company", " memo- 
randum ", " share " (section 455 (1) ) ; as to subscribing the memorandum, see section 
1 (1). 

7. Regulations required in case of unlimited company or 
company limited by guarantee. — (1) In the case of an unlimited company 
the articles must state the number of members with which the company 
proposes to be registered and, if the company has a share capital, the amount 
of share capital with which the company proposes to be registered. 

(2) In the case of a company limited by guarantee, the articles must 
state the number of members with which the company proposes to be 
registered. 
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(3) Where an unlimited company or a company limited by guarantee 
has increased the number of its members beyond the registered number, it 
shall, within fifteen days after the increase was resolved on or took place, 
give to the registrar of companies notice of the increase, and the registrar 
shall record the increase. 

If default is made in complying with this subsection, the company and 
every officer of the company who is in default shall be liable to a default 
fine. 

NOTES 

The section combines section 7 of the 1929 Act and certain portions of section 81 
(1) and (2) of the 1947 Act. The last-mentioned provisions came into force on July 1, 
1948. 

The purpose of the new provisions is to provide for a new basis for the payment 
of fees on registration in the case of such companies. As to the fees payable, see section 
425 and Twelfth Schedule, post. 

Charitable Companies, etc. — As to including regulations by the Board of Trade 
if the description “ limited " is dispensed with, see section 19 (3). 

Definition. — “ Company limited by guarantee “ unlimited company ” (section 
1 (2) ) ; “ member ** (section 26) ; “ default fine ", " officer who is in default " (section 
440) ; " articles ", " officer ", " registrar of companies " (section 455 (1) ). 

8. Adoption and application of Table A. — (1) Articles of association 
may adopt all or any of the regulations contained in Table A. 

(2) In the case of a company limited by shares and registered after the 
commencement of this Act, if articles are not registered, or, if articles are 
registered, in so far as the articles do not exclude or modify the regulations 
contained in Table A, those regulations shall, so far as applicable, be the 
legulations of the company in the same manner and to the same extent as if 
they were contained in duly registered articles. 

NOTES 

This section reproduces section 8 of the 1929 Act. 

Table A. — See the First Schedule and section 455 (1), post. Provisions of Table A 
may be adopted in articles of a.ssociation, but in the case of companies limited by 
shares and registered on or after July 1, 1948 (sec section 462 (2) post) it is unnecessary 
expressly to adopt them as they are applied by subsection (2) supra ; if they are to be 
excluded or modified by other articles that are registered, the intention to exclude or 
modify should be clearly expressed ; consider Fisher v. Black and White Publishing Co., 
[1901] 1 Ch. 174, 188, C.A. ; 9 Digest 602, 4021. Certain .statutory powers only apply 
if conferred by the articles : see, e.g., sections 35 (foreign seal), 53 (1) (a) (underwriting 
commissions), 58 (redeemable preference shares), 59 (different amounts paid on shares), 
61 (altering share capital), 65 (1) (b) (interest out of capital), and 66 (1) (reducing 
share capital), post. Statutory provisions may expressly override provisions of articles ; 
see, e.g., s. 75 (restriction on registering transfer) post : or render them void, see, e.g., 
section 21(1) (participation in profits, guarantee company without share capital), section 
205 (exempting company officers from liability). In preparing articles regard should 
also be had to Stock Exchange requirements. 

Registration of articles. — See section 12 post. 

Definitions. — " Company limited by shares " (sections 1 (2), 455 (1) ) ; " articles ", 
" share ", " Table A " (section 455 (1) ). 

9. Printing, stamp, and signature of articles. — Articles must — 

(a) be printed ; 

(b) be divided into paragraphs numbered consecutively ; 

(c) bear the same stamp as if they were contained in a deed ; 

(d) be signed by each subscriber of the memorandum of association 

in the presence of at least one witness who must attest the 
signature, and that attestation shall be sufficient in Scotland 
as well as in England. 

NOTES 

The section reproduces section 9 of the 1929 Act. 

“Signed by each subscriber . . . one witness.” — Cf. sections, ante, as to 
subscribing the memorandum. 
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Deed stamp. — This is 10s. (Stamp Act, 1891, section 1 (16 Halsbury’s Statutes 
618) ). As to fees on registration, see section 425 and the Twelfth Schedule, post. 

“ England " includes Wales (Wales and Berwick Act, 1746, section 3 (18 Halsbury’s 
Statutes 969) ). 

Definitions. — “ Articles ” (section 455 (I) ). As to subscribing the memorandum, 
see s. 1 (1) ante. 

10. Alteration of articles by special resolution. — (1) Subject to 
the provisions of this Act and to the conditions contained in its memorandum, 
a company may by special resolution alter or add to its articles. 

(2) Any alteration or addition so made in the articles shall, subject to 
the provisions of this Act, be as valid as if originally contained therein, and 
be subject in like manner to alteration by special resolution. 

NOTES 

This section reproduces section 10 of the 1929 Act. 

General Note. — A company cannot contract itself out of the power to alter its 
ai tides {Malleson v. National Insurance and Guarantee Corporation, [1894] 1 Ch. 200 ; 
9 Digest 560, 3709; Andrews v. Gas Meter Co., [1897] 1 Cli. 361, C.A.; 9 Digest 558, 
.^695), even by the express terms of the articles {Walker v. London 'I'ramivays Co. 
(1879), 12 Ch. D. 705 ; 9 Digest 560, 3707). Directors cannot by resolution alter the 
articles {De Ruvignes Case (1877), 5 Ch.D. 306, C.A.; 9 Digest 560, 3713) but an 
invalid alteration may form the basis of a contract as between the contracting parties 
{Muir head v. Forth and North Sea Steamboat Mutual Insurance Association, [1894] 
A.C. 72 ; 9 Digest 562, 3728). A mistake in the articles can only be rectified by a 
special resolution under this section and will not be rectified by the Court {Evans v. 
Chapman (1902), 86 L.T. 381; 9 Digest 557, 3691). An alteration must be made bona 
fide for the benefit of the company as a whole {Allen v. Gold Reefs of West Africa, Ltd., 
[1900] 1 Ch. 656, C.A., per Lindley, M.R., at p. 671; 9 Digest 558, 3693), and the 
Court will not allow the majority of the shareholders to benefit at the expense of the 
minority {Uroivn v. British Abrasive Wheel Co., [1919] 1 Ch. 290 ; 9 Digest 559, 3702). 
Within these limitations, the articles can be freely altered and the Court will not 
readily interfere unless the alteration is of such a character that no reasonable man 
could have regarded it as made for the benefit of the company {Shuttleworth v. Co.v 
Brothers (S- Co. {Maidenhead) , Ltd., [1927] 2 K.H. 9, C.A. ; Digest Supp.). 

The articles may provide for power to acquire compulsorily shares from members 
in certain circumstances, for example, they may confer the right to expropriate any 
member who enters into a business competitive with that of the company (see Sidebottom 
V. Kershaiv, Leese & Co., [1920] 1 Ch. 154, C.A. ; 9 Digest 559, 3704), or they may 
impose a restriction on transfer to members of the company or their family, the shares 
in question being transferable at a fair value determinable (for instance) by the auditor 
to the company. The articles may also confer the powder to enforce a transfer by a 
specified majority of shareholders. 

Subject to the provisions of this Act, — The provisions of sections 7, 9 and 11, 
where liable, must be complied with. Sec also section 21 (provisions in articles of com- 
pany limited by guarantee dividing capital into sliares) ; section 22 (alterations in- 
creasing liability of members to contribute to share capital) ; .section 137 (right to demand 
a poll) ; section 205 (avoidance of provisions in articles relieving officers from liability) ; 
section 210 (alteration by order of Court in cases of oppre.ssiori of minorities) ; section 
380 (extension of this section to regulations of unlimited companies under the Joint 
Stock Companies Acts) ; section 455 (4) (effect of overriding or interpretative pro- 
visions) . 

Conditions contained in memorandum. — As to varying these, see section 23. 

Altering Table A, etc. — For Board of Trade’s power, see section 454. 

Definitions. — “ Special resolution " (section 141 (2) ) ; “ articles ” company ” , 
"memorandum” (section 455 (1) ). 

Form of Memorandum and Articles 

11. Statutory forms of memorandum and articles. — ^The form 

of — 

(a) the memorandum of association of a company limited by shares ; 

(b) the memorandum and articles of association of a company limited 

by guarantee and not having a share capital ; 

(c) the memorandum and articles of association of a company limited 

by guaraptpe aud having a share capital ; 
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(cl) the memorandum and articles of association of an unlimited com- 
pany having a share capital ; 

shall be respectively in accordance with the forms set out in Tables B, C, 
D and E in the First Schedule to this Act, or as near thereto as circumstances 
admit. 

NOTES 

This section reproduces section 11 of the 1929 Act. 

Memorandum of association. — For requirements as to contents, see section 2, 
stamp and signature, section 3 ; as to alterations, sec sections 4, 5, 23. 

Articles of association. — For requirements as to contents, sec section 7, stamp 
and signature, etc , section 9 ; as to Table A, sec section 8, and as to altering articles, 
see section 10. 

Definitions.—" (7ompany limited by shares ", " company limited by guarantee ", 
" unlimited company " (section 1 (2) ) ; " articles " company ", " memorandum ", 
" share " (section 455 (1) ). 

Registration 

12. Registration of memorandum and articles. — The memoran- 
dum and the articles, if any, shall be delivered to the registrar of companies 
for England or the registrar of companies for Scotland according as the 
registered office of the company is stated by the memorandum to be situate 
in England or Scotland, and the registrar shall retain and register them. 

NOTES 

The section reproduces section 12 of the 1929 Act. 

Articles (if any) .--A company limited by shares need not have articles (section 6) 
but Table A will then apply (section 8 (2) ). 

“ Shall retain and register.” — Any association of persons of the requisite 
number may apj)ly for registration (section 1) and the l^cgistrar is then only concerned 
to sec that the requirements of the Act have been com])licd witli. If they have been 
complied with, it is the registrar’s duty to retain and register the memorandum and 
any articles and to give a certificate of incorporation in accordance with section 13 (1), 
and the fulfilment of this duty has been enforced by mandamus ; see R. v. Com panics' 
Registrar, Ex parte Bo^ven, [1914] 3 K.B. 1161, 1167; 9 Digest 64, 792. Principal 
requirements for tlie Registar’s consideration are tliose of sections 1 (e.g. lawful 

purpose, as to which sec R. v. Joint Stock Companies' Registrar, Ex parte More, [1931] 
2 K.B. 197, C.A.; Digest Supp.) ; 2, 3 (uKunorandum) ; 6, 7, 9 (ai tides) ; 17 (name). 
In deciding, the Registrar has a discretion with the exercise of which, if uninfluenced 
l)y extraneous considerations and based on no wrong princi})lo of law, the Court will not 
interfere (/?, v. Companies’ Registtar, [1912] 3 K.B. 23, 24; 9 Digest 67, 222). Fvidence 
of compliance with the requirements of the 7\ct is by the solicitor’s statutory declaration 
(section 15 (2) ). As to fees, see section 425 and Twelfth Schedule, and section 454. 
As to proceedings for mandamus see Encyclopaedia of Court Forms, Vol. 10, title King’s 
Bench Division (Crown Side). 

After rcgistrati(ni, any jierson dealing with the company will be presumed to have 
knowledge of the memorandum [Royal British Bank v. Turquand (1856), 6 E. Sc B. 
327 ; 9 Digest 97, 406). 

Inspection of Copies. — Any person may inspect the documents kept by the 
registrar on payment of a pi escribed fee (section 426), and any member may require 
the company to send him a copy of the memorandum and articles, for which a charge 
may be made (section 24). 

Overseas companies.— .\s to documents to be registered by overseas companies 
carrying on business in Creat Britain, see section 407, and as to alterations to such 
documents, see section 409. 

Companies not formed under the Act. — See, as to* registration, section 382 
et seq. 

Registered Office. — Sec section 107, post. 

Definitions. — -"Articles", " memoranduni ", "registrar of companies" (section 
455). 


13. Effect of registration. — (1) On the registration of the memoran- 
dum of a company the registrar shall certify under his hand that the company 
is incorporated and, in the case of a limited company, that the company is 
limited. 

(2) From the date of incorporation mentioned in the certificate of 
incorporation, the subscribers of the memorandum, together with such other 
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persons as may from time to time become members of the company, shall be 
a body corporate by the name contained in the memorandum, capable 
forthwith of exercising all the functions of an incorporated company, and 
having perpetual succession and a common seal, but with such liability on 
the part of the members to contribute to the assets of the company in the 
event of its being wound up as is mentioned in this Act. 

NOTES 

The section reproduces section 13 of the 1929 Act. 

For the position upon an application for registration under the Act, see notes to 
section 12. As to the conclusivcncss of the certificate, see section 10 (1) ; as to com- 
mencement of business, see section 109. 

Body corporate. — A body corporate is a distinct legal entity from the persons 
composing it (see Salomon v. Salomon Co., referred to in note to section 1, ante), 
and assets transferred by the partners of a firm to a body corporate of which the same 
partners are now the shareholders, is a transfer to a distinct body (see Ryhope Coal 
Co., Ltd. V. Foyer (1881), 7 Q.B.D. 485 ; 28 Digest 40, 208). The transfer is a conveyance 
on sale on which ad valorem stamp duty is payable (Foster (John) &> Sons v. Inland 
Revenue Commissioners, [1894] 1 Q.B. 516; 9 Digest 35, 18). A body corporate is 
English even though all its corporators are foreigners {Re General Co. for Promotion of 
Land Credit (1870), 5 Ch. App. 363; affirmed sub nom. Reuss (Princess) v. Ros (1871), 
L.R. 5 H.L. 176; 9 Digest 76, 277 : a body corporate cannot be guilty of such 
criminal offences as treason, felony, perjury, or offences against the person (Metropolitan 
Bank V. Pooley (1885), 10 App. Cas. 210, H.L.; 13 Digest 407, 1280), although the 
individuals comprising it may be (R. v. Cory Brothers Co., [1927] 1 K.B. 810 ; 
Digest Supp.). It is, however, liable for a breach of statutory duty unless expressly 
exempted by the Statute (R. v. Cory Brothers Co., supra, at p. 817). As to criminal 
liability imposed on a company under the Act, sec generally 5 Halsbury’s Laws (2nd 
edn.), pp. 434 ct seq., and sections 438 to 446. 

Common Seal. — Every company must have a common seal. As to the use of 
the seal, see section 32 (contracts) ; section 35 (seal for use abroad) ; section 108 
(name engraved on seal). Where particular formalities are not prescribed by the Act 
or by the memorandum or articles, whoever in practice manages the affairs of the 
company may use the seal for those acts which he is authorised to perform (Re Barned’s 
Banking Co., Ex parte Contract Corporation (1867), 3 Ch. App. 105, at p. 116 ; 9 Digest 
608, 4054). 

Liability in winding up. — ^As to the liability of members in winding up, see 
sections 212 to 217. 

Definitions. — " Limited company (section 1) ; " subscribers of the memoran- 
dum " ; “ member ” (section 26) ; “ company ”, ” memorandum ” (section 455 (1) ) ; 
” body corporate ” (section 455 (3) ). 

14. Power of company to hold lands. — (1 ) A company incorporated 
under this Act shall have power to hold lands, and as regards lands in any 
part of the United Kingdom without licence in mortmain : 

Provided that a company formed for the purpose of promoting art, 
science, religion, charity or any other like object not involving the acquisition 
of gain by the company or by its individual members, shall not, without the 
licence of the Board of Trade, hold more than two acres of land, but the 
Board may by licence empower any such company to hold lands in such 
quantity, and subject to such conditions, as the Board think fit. 

(2) A licence given by the Board of Trade under this section shall be 
in accordance with the form set out in the Second Schedule to this Act, or 
as near thereto as circumstances admit. 

NOTES 

The section reproduces section 14 of the 1929 Act. 

For the form of licence, see the Second Schedule. For other provisions dealing with 
such bodies, see section 5 (6) (alteration of objects) ; section 19 (power to dispense 
with ” limited ” in name of such company). 

Licence in mortmain. — See the Mortmain and Charitable Uses Act, 1888 ; 
2 Halsbury's Statutes 385. The Act provides for a forfeiture to the Crown of land 
which is granted to a corporation without a licence from the Crown (i.e., ” licence in 
mortmain ”) or the authority of a statute. This section gives the statutory authority to 
trading companies to hold land, but limits the authority in relation to charitable 
and other companies having objects not invoking the acquisition of gain. 



SECTION 16 


23 


Acquisition of gain. — ‘'Gain does not necessarily mean commercial profit or 
pecuniary gain ; an indemnity against loss in carrying on trade is gain (Re Padstow T otal 
Loss and Collision Assurance Association (1882), 20 Ch. D. 137, C.A. ; 9 Digest 74, 266. 
See further note to section 434). 

United Kingdom. — United Kingdom is defined by the Royal and Parliamentary 
Titles Act, 1927, section 2 (3 Halsbury’s Statutes 191) (unless the context otherwise 
provides) as Great Britain and Northern Ireland. A company registered in Northern 
Ireland has power to hold land (section 408, post). See also section 461 (application of 
provisions of the Companies Act, 1948, to Northern Ireland). 

As to companies incorporated outside Great Britain but with places of business 
within Great Britain, see sections 406 to 408. 

15. Gonclusiveness of certificate of incorporation. — (1) A certifi- 
cate of incorporation given by the registrar in respect of any association 
shall be conclusive evidence that all the requirements of this Act in respect 
of registration and of matters precedent and incidental thereto have been 
complied with, and that the association is a company authorised to be 
registered and duly registered under this Act. 

(2) A statutory declaration by a solicitor of the Supreme Court, and 
in Scotland by a solicitor, engaged in the formation of the company, or by a 
person named in the articles as a director or secretary of the company, of 
compliance with all or any of the said requirements shall be produced to the 
registrar, and the registrar may accept such a declaration as sufficient 
evidence of compliance. 

NOTES 

The section reproduces section 15 of the 1929 Act, extended to refer to provisions 
of the 1947 Act as well as of the 1929 Act, (1947 Act s. 122 (7)and Eighth Schedule). 
The conclusiveness of the certificate extends only to the question whether all the 
requirements of the Act in respect of registration and matters precedent and incidental 
thereto have been complied with “ and that the association is a company authorised 
to be registered and duly registered under this Act ". It is not conclusive that all the 
objects of the company are legal. If they are not legal, it would appear that certiorari 
would lie at the instance of the Attorney-General to have the registration cancelled 
(Bowman v. Secular Society Ltd., [1917] A.C. 406, per Lord Parker of Waddington, 
at pp. 439, 440 ; 9 Digest 81. 310. Sec also Cotman v. Brougham, [1918] A.C. 514, at 
p. 519 ; 9 Digest 78, 286). The certificate is also conclusive evidence that the company 
was formed on the day mentioned in the certificate (Jubilee Cotton Mills, Ltd. (Official 
Receiver and Liquidator) v. Lewis, [1924] A.C. 958 ; Digest Supp.) 

A certified copy of the certificate is admissible in evidence in legal proceedings (see 
section 426 (3) ). As against the company itself, registration may be evidenced by 
other means, e.g,, by producing its scaled share certificate (Mostyn v. Calcott Hall Mining 
Co. (1858), IF. & F. 334 ; 9 Digest 78, 288). 

Company authorised to be registered. — See McGlade v. Royal London Mutual 
Insurance Society, Ltd., [1910] 2 Ch. 169, C.A.; 9 Digest 81, 312. 

Requirements of this Act. — See notes to section 12. 

Statutory declaration. — The declaration is obligatory and must be produced to 
the Registrar. The Registrar may accept the declaration as sufficient evidence of com- 
pliance, but need not do so, if he is, in fact, not satisfied that the necessary requirements 
have been complied with. The term “ solicitor " in the case of Scotland is here sub- 
stituted for “ enrolled law agent ” in the corresponding provision of the 1929 Act, in 
consequence of the Solicitors (Scotland) Act, 1933, which directed that the term 
“ solicitor " be substituted for “ law agent ” in any statute in which that term occurs. 

Director or secretary. — See sections, 176, 177. 

Definitions. — “ Certificate of incorporation ” (section 13 (1) ) ; “ company ”, 
director ” registrar ” (section 455 (1) ). 

16. Registration of unlimited company as limited. — (1) Subject 
to the provisions of this section, a company registered as unlimited may 
register under this Act as limited, or a company already registered as a 
limited company may re-register under this Act, but the registration of an 
unlimited company as a limited company shall not affect the rights or 
liabilities of the company in respect of any debt or obligation incurred, or 
any contract entered into, by, to, with or on behalf of the company before 
the registration, and those rights or liabilities may be enforced in manner 
provided by Part VIII of this Act in the case of a company registered in 
pursuance of that Part. 
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(2) On registration in pursuance of this section the registrar shall close 
the former registration of the company, and may dispense with the delivery 
to him of copies of any documents with copies of which he was furnished on 
the occasion of the original registration of the company, but, save as afore- 
said, the registration shall take place in the same manner and shall have 
effect as if it were the first registration of the company under this Act, and 
as if the provisions of the Acts under which the company was previously 
registered and regulated had been contained in different Acts from those 
under which the company is registered as a limited company. 

NOTES 

Tlie section reproduces section 16 of the 1929 Act, with the substitution of a reference 
to I’art VTIT of this Act for the reference in the 1929 Act to Part IX of that Act. 

In the case of a company already registered as limited, re-registration may be 
necessary to enable a company limited by guarantee to register as a company limited 
by shares and vice versa, or to alter the situation in Circat Britain of the company’s 
registered ofhee. 

Subject to the provisions of this section. — I.e., in the case of an unlimited 
company, without prejudice to existing liabilities. As to the effect of re-registration, see 
subsection (2), supra. 

Part VIII. — See sections 382 to 397. As to the saving and enforcement of existing 
rights and liabilities, see sections 392, 393. 

First registration of the company. — See sections 12 to 15. 

As to the majority reepured for the resolution to ro-registcr, see section 382 (1) (vi). 
As to the application of the Act to unlimited companies re-rcgistcrcd under former 
Acts, see section 379. Sec also sections 64 (provision for reserve share capital on re- 
registration) ; section 381 (exclusion of companies registered in Northern Ireland and 
lure) and section 430 (banking companies). 

Definitions.— Limited company”, “unlimited company” (section 1 (2) ) ; 
“ comjnany ”, “ document ”, “ registrar ” (section 455 (1) ). 

Provisions ivilh respect to Names of Companies 

17. Prohibition of registration of companies by undesirable 
names. — No company shall be registered by a name which in the opinion 
of the Board of Trade is undesirable. 

NOTES 

The section reproduces section 78 (1) of the 1947 Act. The section came into 
force on December 1, 1947. 

This provision supersedes section 17 c)f the 1929 Act, which prohibited a company 
being registered with a name identical with that of an existing company or so nearly 
resembling it as to be calculated to deceive, and sets out specific words which a company 
could not include in its name cither at all or without the permission of the Board of 
Trade. As to the Board of Trade's powers in case of similarity in companies' names, 
see section 18 (2), post ; as to the position on registration, sec notes to section 12. 

Definition. — “ Company ” (section 455 (1) ). 

18. Change of name. — (1) A company may by special resolution 
and with the approval of the Board of Trade signified in writing change its 
name. 

(2) If, through inadvertence or otherwise, a company on its first 
registration or on its registration by a new name is registered by a name 
which, in the opinion of the Board of Trade, is too like the name by which 
a company in existence is previously registered, the first-mentioned company 
may change its name with the sanction of the Board of Trade and, if they 
so direct within six months of its being registered by that name, shall change 
it within a period of six weeks from the date of the direction or such longer 
period as the Board may think fit to allow. 

If a company makes default in complying with a direction under this 
subsection, it shall be liable to a fine not exceeding five pounds for every 
day during which the default continues. 

(3) Where a company changes its name under this section, the registrar 
shall enter the new name on the register in place of the former name, and 
shall issue a certificate of incorporation altered to meet the circumstances 
of the case. 
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(4) A change of name by a company under this section shall not affect 
any rights or obligations of the company or render defective any legal 
proceedings by or against the company, and any legal proceedings that 
might have been continued or commenced against it by its former name 
may be continued or commenced against it by its new name. 

NOTES 

This section combines section 19 of the 1929 Act, except subsection (3) of that 
section, and section 78 (2) of the 1947 Act. The latter provision came into force on 
December 1, 1947. 

The J3oard of Trade is given power by subsection (2) to direct that a company’s 
name be changed if it is, in the opinion of the Board, too like that of a previously existing 
company. As to dispensing with the word “ limited " and revocation of licence to 
use the description “Chamber of Commerce" see section 19(1) (7). A company 
using any business name other than by which it is registered is required to register 
under the Registration of Business Names Act, 1916 (19 Ilalsbury’s Statutes 880), 
(section 58 of the 1947 Act, post, which remains in force). Sec also Business Names 
Rules, 1948 (S.I. 1948, No. 678). 

Subsection (1). — As to action by the Registrar upon change of name, see sub- 
section (3), supra. The change is not conudete until it has been made on the register 
and the new certificate has been issued. {Shackleford, Ford Co. v. Dangerfield 
(1868), L.R. 3 C.P. 407, at p. 411 ; 9 Digest 71, 244). If, after the issue of the certi- 
ficate, it is found that the special resolution was not duly passed, application may be 
made to the Registrar to vacate the registration {Rc Australasian Mining Co., [1893] 
W.N. 74 ; 9 Digest 71, 245. 

Subsection (2). --The provision which this subsection replaces authorised a 
company to change its name in certain circumstances, but contained no provision to 
compel the company to do so, the only remedy, if the company refused, being by a 
“ passing-off " action. Registration with a name too like that of an existing company 
should not be allowed (see section 17) ; this subsection provides for inadvertent or 
other errors by permitting such registration. 

Change of name by direction of Court. — On an application by objectors under 
section 5, the Court may make such orders as it thinks fit (see section 5 (4) ), and, as 
a condition of confirming an alteration in objects, may require that the company 
change its name to make it accord with its objects as altered (see e.g., Re National 
Boiler Insurance Co., [1892] 1 Ch. 306; 9 Digest 655, 4353). 

As to a change of name by a company licensed by the Board of Trade to dispense 
with the word “ limited ’’ in its name, see section 19 (2). 

Certificate of incorporation. — Compare sections 13 (1), 15 (1). 

Fines. — Application, sec section 444. 

Definitions. — “ Special resolution " (section 141 (2) ) ; “ company", “ existing 
company", “ registrar " (section 455 (1) ). 

19. Power to dispense with “limited “ in name of charitable 
and other companies. — (1) Where it is proved to the satisfaction of the 
Board of Trade that an association about to be formed as a limited company 
is to be formed for promoting commerce, art, science, religion, charity or 
any other useful object, and intends to apply its profits, if any, or other 
income in promoting its objects, and to prohibit the payment of any divi- 
dend to its members, the Board may by licence direct that the association 
may be registered as a company with limited liability, without the addition 
of the word limited '' to its name, and the association may be registered 
accordingly and shall, on registration, enjoy all the privileges and (subject 
to the provisions of this section) be subject to all the obligations of limited 
companies. 

(2) Where it is proved to the satisfaction of the Board of Trade — 

(a) that the objects of a company registered under this Act as a 

limited company are restricted to those specified in the 
foregoing subsection and to objects incidental or conducive 
thereto ; and 

(b) that by its constitution the company is required to apply its 

profits, if any, or other income in promoting its objects and is 
prohibited from paying any dividend to its members ; 
the Board may by licence authorise the company to make by special reso- 
lution a change in its name including or consisting of the omission of the 
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word limited and subsections (3) and (4) of the last foregoing section 
shall apply to a change of name under this subsection as they apply to a 
change of name under that section. 

(3) A licence by the Board of Trade under this section may be granted 
on such conditions and subject to such regulations as the Board think fit, 
and those conditions and regulations shall be binding on the body to which 
the licence is granted, and (where the grant is under subsection (1) of this 
section) shall, if the Board so direct, be inserted in the memorandum and 
articles, or in one of those documents. 

(4) A body to which a licence is granted under this section shall be 
excepted from the provisions of this Act relating to the use of the word 
“ limited ” as any part of its name, the publishing of its name and the sending 
of lists of members to the registrar of companies. 

(5) A licence under this section may at any time be revoked by the 
Board of Trade, and upon revocation the registrar shall enter the word 
'' limited '' at the end of the name upon the register of the body to which 
it was granted, and the body shall cease to enjoy the exemptions and 
privileges or, as the case may be, the exemptions granted by this section : 

Provided that, before a licence is so revoked, the Board shall give to 
the body notice in writing of their intention, and shall afford it an oppor- 
tunity of being heard in opposition to the revocation. 

(6) Where a body in respect of which a licence under this section is in 
force alters the provisions of its memorandum with respect to its objects, 
the Board of Trade may (unless they see fit to revoke the licence) vary the 
licence by making it subject to such conditions and regulations as the Board 
think fit, in lieu of or in addition to the conditions and regulations, if any, 
to which the licence was formerly subject. 

(7) Where a licence granted under this section to a body the name of 
which contains the words Chamber of Commerce is revoked, the body 
shall, within a period of six weeks from the date of revocation or such longer 
period as the Board of Trade may think fit to allow, change its name to a 
name which does not contain those words, and — 

(a) the notice to be given under the proviso to subsection (5) of this 

section to that body shall include a statement of the effect of the 
foregoing provisions of this subsection ; and 

(b) subsections (3) and (4) of the last foregoing section shall apply 

to a change of name under this subsection as they apply to a 
change of name under that section. 

If the body makes default in complying with the requirements of this 
subsection, shall be liable to a fine not exceeding fifty pounds for every 
day during which the default continues. 

NOTES 

The section combines sections 18 and 19 (3) to (5) of the 1929 Act and sections 
76 (7) and 79 of the 1947 Act. The last two provisions came into force on December 1, 
1947. 

Effect of changes. — Apart from the general power of the Board of Trade to 
grant a revocable licence to a company about to be formed, coming within subsection (1 ), 
to dispense with the word “ limited ” in its name on incorporation, the Board may also 
by revocable licence authorise an existing limited company with like objects to omit 
the word “ limited ” or otherwise to change its name by special resolution (sub- 
section (2) ). If the company, while the licence is in force alters its objects (see section 
5), the Board of Trade may impose new terms for continuing the licence or vary the 
terms on which it was given (subsection (6) ). 

Science . . . charity. — These expressions are not to be confined to their narrow 
meanings but must be construed according to their legal and technical meanings (see 
Inland Revenue Commissioners v. Forrest (1890), 15 App, Cas. 334, H.L. ; 32 Digest 
551, 5 (“ science " includes mechanical or engineering science) ; Income Tax Special 
Purposes Commissioners v. Pemsel, [1891] A.C. 531, H.L. ; 8 Digest 241, 1 (“ charity " 
not confined to affording relief from poverty) and, as to the essentiality of public 
benefit as an element of any purpose charitable in law, see Re Compton, Powell v. 
Compton, [1945] Ch. 123, 129 ; [1945] 1 All E.R. 198, 201, C.A. ; 2nd Digest Supp.). 
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Subsection (2). — A licence authorising a change of name by special resolution 
may be granted where two things are proved to the satisfaction of the Board of Trade : — 
(1) that the company comes within subsection (1) ; and 

(2) its constitution requires all its income to be applied in promoting its objects 
and prohibits the payment of dividends. As to the consequences of an alteration, see 
subsection (6), supra. A licence under this subsection, as well as one under sub- 
section (1), may at any time be revoked by the Board of Trade (see subsection (5), 
supra). This subsection reproduces in substance section 79 of the 1947 Act. 

Registered under this Act as a limited company. — Cf. sections 12 to 16 

Subsections (3)-(5) : Licence under this section. — I. e., under cither subsection 
(1) or subsection (2). The licence normally prohibits the payment of dividends to 
the members of the company and requires the memorandum to provide that in case 
of liquidation the surplus assets should be given to .some other institution having 
similar objects. Restrictions are usually imposed on the dealing before winding up 
with property which is subject to the jurisdiction of the Charity Commissioners and a 
draft of the memorandum and articles is required to be submitted for consideration 
by counsel for the Board, whose fee is paid by the applicant. As to application for 
licence see Encyclopaedia of Forms and Precedents, Vol. 4, p. 20, Form No. 6. 

Body. — The word “ body ” used in subsections (3) to (7), supra, is in substitution 
for " association ” used in the corresponding provision of the 1929 Act to meet the case 
of a licence granted to an existing company under subsection (2), supra, in which case 
the term “ association ” is inappropriate. 

Subsection (6). — This subsection reproduces in substance section 76 (7) of the 
1947 Act. It has been held under previous Acts that where a company was exempt 
from using the word “ limited ” as a part of its name, till approval of the Board of 
Trade had to be obtained to the proposed alteration (see Re St. Hilda’s Incorporated 
College, Cheltenham, [1901] 1 Ch. 556; 9 Digest 656, 4364). Such approval is not 
now necessary, but notice of the resolution must be given to the Board of Trade (see 
section 5 (6) ), who, in the light of the nature of the alteration may, if they think fit, 
revoke the licence, or may impose other conditions in addition to or in lieu of those 
originally attached to the licence. Subject to this power of the Board, the alteration 
remains valid, whether approved by the Board or not. 

Subsection (7). — This subsection re-enacts in substance the provisions of .sections 
18 (5) and 19 (3) of the 1929 Act, applying those provisions, however, not only to a 
licence granted under subsection (1), supra, but also to one granted under subsection (2). 

Definitions. — “ Company with limited liability," " limited company " (section 
1 (2) ) ; "member " (section 26) ; " special resolution " (section 141 (2) ) ; "articles", 
" company ", "memorandum ", " registrar " (section 455 (1) ). 

General Provisions with respect to Memorandum and Articles 
20. Effect of memorandum and articles. — (1) Subject to the 
provisions of this Act, the memorandum and articles shall, when registered, 
bind the company and the members thereof to the same extent as if they 
respectively had been signed and sealed by each member, and contained 
covenants on the part of each member to observe all the provisions of the 
memorandum and of the articles. 

(2) All money payable by any member to the company under the 
memorandum or articles shall be a debt due from him to the company, and 
in England be of the nature of a specialty debt. 

NOTES 

The section reproduces section 20 of tlje 1929 Act. 

The effect of the section is that the memorandum and articles constitute a 
contract between the company and its members as such (Hickman v. Kent or Romney 
Marsh Sheephreeders’ Association, [1915] 1 Ch. 881 ; 9 Digest 86, 341), but not between 
the directors as such and the members as such (Beattie v. Beattie, Ltd., [1938] Ch. 708 ; 
[1938] 3 All E.R. 214, C.A.; Digest Supp.), nor between the company and a member 
in his capacity as a solicitor (Eley v. Positive Government Security Life Assurance Co. 
(1876), 1 Ex. D. 88, C.A. ; 9 Digest 88, 351). 

The articles are subordinate to the memorandum and in the case of inconsistency 
between them, the memorandum prevails (Ashbury v. Watson (1885), 30 Ch. D. 376, 
C.A. ; 9 Digest 85, 338), the memorandum being the charter of the company and 
defining its powers, while the articles play a subsidiary part, and define the duties, 
rights, and powers of the governing body as between themselves and the company at 
large (ibid.). See generally 5 Halsbury’s Laws (2nd Edn., page 140 to 143). 

Specialty Debt. — The period of limitation is twelve years (Limitation Act, 1939, 
section 2 (3) ; 32 Halsbury’s Statutes 226). 

Articles relieving from liability. — See section 205, for avoidance of provisions 
exempting officers and auditors from liability for negligence or breach of trust. 

Definitions. — "Member" (.section 26); "articles", "company", "memo- 
randum " (section 455 (1) ). 
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21. Provision as to memorandum and articles of companies 
limited by guarantee. — (1) In the case of a company limited by guarantee 
and not having a share capital, and registered on or after the first day of 
January, nineteen hundred and one, every provision in the memorandum 
or articles or in any resolution of the company purporting to give any person 
a right to participate in the divisible profits of the company otherwise than 
as a member shall be void. 

(2) For the purpose of the provisions of this Act relating to the memo- 
randum of a company limited by guarantee and of this section, every pro- 
vision in the memorandum or articles, or in any resolution, of a company 
limited by guarantee and registered on or after the date aforesaid, purporting 
to divide the undertaking of the company into shares or interests shall be 
treated as a provision for a share capital, notwithstanding that the nominal 
amount or number of the shares or interests is not specified thereby. 

NOTES 

Tlie section reproduces section 21 of the 1929 Act. 

Subsection (2) of the section is directed against the decision in Mullesou v. 
General Mineral Patents sSyndicate, Ltd., [1894] 3 Ch. 538 ; 9 Digest 609, 4055. Tliere 
a company limited by guarantee and not having a share capital, registered before 
January 1, 1901, by speciaf resolution divided its undertaking into a specified number 
of shares and interests of no defined or fixed monetary amount, each share or interest 
being merely a certain proportion of the whole undertaking. This method of achieving 
share capital divided into shares of no jmr value is prevented. As to a member's 
liability to contribute to the assets of the company in the event of its being wound up, 
see section 2 (3). 

Provisions relating to memorandum of guarantee company — See section 2, 
(requirements of memorandum) ; section 11, First Schedule, Tables C, D (forms of 
memorandum) ; section 61 (power to alter memorandum with regard to share capital) ; 
sections 202, 203 (power to make liability of directors unlimited) . For general provisions 
as to the memorandum, see notes to section 2. As to tlic effect of the share capital 
on fees payable on registration, see Twelfth Schedule ; as to number of members, tbid., 
and cf. section 7 (2) (3). 

Definitions. — “ Company limited by guarantee ” (section 1 (2) ) ; " member " 
(section 26) ; “ articles “ company " memorandum ", " share " (section 455 (1) ). 

22. Alterations in memorandum or articles increasing liability 
to contribute to share capital not to bind existing members w^ithout 
consent. — Notwithstanding anything in the memorandum or articles of a 
company, no member of the company shall be bound by an alteration made 
in the memorandum or articles after the date on which he became a member, 
if and so far as the alteration requires him to take or subscribe for more 
shares than the number held by him at the date on which the alteration is 
made, or in any way increases his liability as at that date to contribute to 
the share capital of, or otherwise to pay money to, the company : 

Provided that this section shall not apply in any case where the member 
agrees in writing, either before or after the alteration is made, to be bound 
thereby. 

NOTES 

The section reproduces section 22 of the 1929 Act. 

The section was first introduced by the 1929 Act to remove a doubt created by 
the terms of the Industrial and Provident Societies Act, 1893, section 22 (9 Halsbury’s 
Statutes 733) (removed, in the case of industrial societies by the Industrial and Provident 
Societies (Amendment) Act, 1928; 9 Halsbury’s Statutes 770), as to which, see Re 
Wilts and Somerset Farmers, Ltd., [1929] 1 Ch. 321, C.A. ; reversed siih nom. Hole v. 
Garnsey, [1930] A.C. 472 ; Digest Supp. 

Alteration of memorandum. — See sections 4, 5, 23. 

Alteration of articles. — Sec section 10. 

Definitions. — "Member" (section 26); "articles", "company", "memorandum", 
" share " (section 455 (1) ). 

23. Power to alter conditions in memorandum which could 
have been contained in articles. — (1) Subject to the provisions of the 
last foregoing section and of section two hundred and ten of this Act, any 
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condition contained in a company's memorandum which could lawfully 
have been contained in articles of association instead of in the memorandum 
may, subject to the provisions of this section, be altered by the company by 
special resolution : 

Provided that if an application is made to the court for the alteration 
to be cancelled, it shall not have effect except in so far as it is confirmed by 
the court. 

(2) This section shall not apply where the memorandum itself provides 
for or prohibits the alteration of all or any of the said conditions, and shall 
not authorise any variation or abrogation of the special rights of any class 
of members. 

(3) Subsections (2), (3), (4), (7) and (8) of section five of this Act 
(except paragraph (b) of the said subsection (2)) shall apply in relation to 
any alteration and to any application made under this section as they apply 
in relation to alterations and to applications made under that section. 

(4) This section shall apply to a company’s memorandum whether 
registered before or after the commencement of this Act. 

NOTES 

The section corresponds with section 77 of the 1947 Act. That section first came 
into operation on December 1, 1947. 

Effect of section. — A condition in the memorandum of a company whenever 
registered (subsection (4) supra) may be altered by special resolution if (i) it could 
lawfully have been contained in the articles, (ii) the alteration is not prohibited by 
section 210 (3), and (iii) the memorandum neither provides for the alteration nor 
prohibits it ; but the alteration will not bind members to increased liability to contribute 
to share capital without their written consents (section 22), nor, if application is made 
to the court for cancellation, will the alteration be effective without the court’s con- 
firmation. Such applications to the Court are governed by subsections (2) (a), but 
not (b), (3), (4), (7) and (8) of section 5 (see subsection (3), supra). The alteration is 
valid without the Court’s confirmation, if no application for cancellation is made. 
Debenture holders may not join in the application as .section 5 (2) (b), does not apply, 
nor, in consequence, docs subsection (5) thereof ; tlie Board of Trade need not be 
notified, as ibid., subsection (6) docs not ajqdy ; ibid., subsection (9) is not relevant 
to application under this section, and that subsection, too, does not apply to this 
section. The application to cancel is by i>etition, K.S.C. Order 53 13 r. 5 (c), S.I. 1948 
No. 1756. 

Section 210. — Subsection (3) prevents a company making alterations inconsistent 
with a modification of a memorandum or articles made by the Court under that section, 
i.e., for the protection of minorities. 

Lawfully have been continued in articles. — As to the contents of articles, see 
section 8 of Table A in First Schedule, cf. section 7 ; as to what must be stated in the 
memorandum, see section 2. 

Commencement of this Act. — The Act came into force on July 1, 1948 (section 
462 (2) ). 

Definitions. — “ Member ” (section 26) ; “ special resolution ” (section 141 (2) ) ; 
" articles of association ", " company ", " mcmoiT,ndum ", " the Court " (section 
455 (1) ). 

24. Copies of memorandum and articles to be given to mem- 
bers. — (1) A company shall, on being so required by any member, send 
to him a copy of the memorandum and of the articles, if any, and a copy of 
any Act of Parliament which alters the memorandum, subject to payrnent, 
in the case of a copy of the memorandum and of the articles, of one shilling 
or such less sum as the company may prescribe, and, in the case of a copy 
of an Act, of such sum not exceeding the published price thereof as the 
company may require. 

(2) If a company makes default in complying with this section, the 
company and every officer of the company who is in default shall be liable 
for each offence to a fine not exceeding one pound. 

NOTES 

The section reproduces section 23 of the 1929 Act. 

Definitions. — " Member " (section 26) ; " officer who is in default " (section 
440 (2) ) ; " company ", " memorandum ", " articles ”, ” officer " (section 455 (1) ). 
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25. Issued copies of memorandum to embody alterations. — (1) 

Where an alteration is made in the memorandum of a company, every copy 
of the memorandum issued after the date of the alteration shall be in 
accordance with the alteration. 

(2) If, where any such alteration has been made, the company at any 
time after the date of the alteration issues any copies of the memorandum 
which are not in accordance with the alteration, it shall be liable to a fine 
not exceeding one poirnd for each copy so issued, and every officer of the 
company who is in default shall be liable to the like penalty. 

NOTES 

The section reproduces section 24 of the 1929 Act. As to alterations of the memo- 
randum, see sections 4, 5, 23, see also section 69 (6). 

Definitions. — “ Officer in default (section 440 (2) ) ; " company ", " memo- 
randum ", " officer " (section 455 (1) ). 

Membership of Company 

26. Definition of member. — (1) The subscribers of the memo- 
randum of a company shall be deemed to have agreed to become members 
of the company, and on its registration shall be entered as members in its 
register of members. 

(2) Every other person who agrees to become a member of a company, 
and whose name is entered in its register of members, shall be a member of 
the company. 

NOTES 

The section reproduces section 25 of the 1929 Act. 

Only those who agree to become members can be members of a company, and 
they do not so become until they are entered in the register of members (subsection (2), 
supra). The subscribers of the memorandum are deemed so to have agreed (sub- 
.section (1), supra). The subscribers are, in fact, the first members, and together with 
those who subsequently become members, are a body corporate from the date of registra- 
tion of the company (see section 13 (2), ante). As to the effect of the Exchange Control 
Act, 1947, see ibid., section 8 (2). 

A member is not necessarily a shareholder : a company limited by guarantee or 
an unlimited company can exist without a share capital {Re South London Fish Market 
Co. (1888), 39 Ch. D. 324, C.A. ; 10 Digest 1094, 7669). 

Subscribers to be entered in register of members. — Neither this entry nor 
any allotment of shares is a condition precedent to their becoming members [Evans* 
Case (1867), 2 Ch. App. 427, and other cases cited in 9 Digest 94 et seq.). 

Directors. — A person who has signed and delivered to the registrar an undertaking 
to take qualification shares is in the same position as a subscriber to the memorandum, 
see section 181 (2). 

Agreement to become a member. — No particular form of agreement is required 
(Ritso's Case (1877), 4 Ch. D. 774, C.A. ; 9 Digest 276, 1696). The ordinary law of 
contract applies (Re New Theatre Co., Ltd., Bloxam*s Case (1864), 4 De G. J. & Son, 
447; 9 Digest 277, 1706). 

See further 5 Halsbury’s Laws (2nd edn.), pp. 220 et seq. ; Buckley on the Com- 
panies Acts (11th edn.), notes to section 25 of the 1929 Act. 

As to members as contributories, see sections 212, 213, post. 

Definitions. — "Register of members" (section 110); "company" (section 
455 (1) ) : as to subscribing the memorandum, see section 1(1). 

27. Membership of holding company. — (1) Except in the cases 
hereafter in this section mentioned, a body corporate cannot be a member 
of a company which is its holding company, and any allotment or transfer 
of shares in a company to its subsidiary shall be void. 

(2) Nothing in this section shall apply where the subsidiary is concerned 
as personal representative, or where it is concerned as trustee, unless the 
holding company or a subsidiary thereof is beneficially interested under the 
trust and is not so interested only by way of security for the purposes of a 
transaction entered into by it in the ordinary course of a business which 
includes the lending of money. 
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(3) This section shall not prevent a subsidiary which is, at the com- 
mencement of this Act, a member of its holding company, from continuing 
to be a member but, subject to the last foregoing subsection, the subsidiary 
shall have no right to vote at meetings of the hoi ling company or any class 
of members thereof. 

(4) Subject to subsection (2) of this section, subsections (1) and (3) 
thereof shall apply in relation to a nominee for a body corporate which is a 
subsidiary, as if references in the said subsections (1) and (3) to such a 
body corporate included references to a nominee for it. 

(5) In relation to a company limited by guarantee or unlimited which 
is a holding company, the reference in this section to shares, whether or not 
it has a share capital, shall be construed as including a reference to the 
interest of its members as such, whatever the form of that interest. 

NOTES 

This section reproduces section 80 of the 1947 Act, which came into force on 
July 1, 1948. 

The effect of the section is that a subsidiary or its nominee, which is not already 
a member of its holding company cannot in future become a member thereof, except 
as a personal representative or trustee. In the latter case, neither the holding company 
nor the subsidiary may have any beneficial interest under the trust, except by way of 
security for the purpose of a transaction entered into in the ordinary course of a business 
which includes the lending of money. Where a subsidiary is already a member of its 
holding company, it will have no voting rights in the holding company except in so 
far as the subsidiary is concerned as personal representative or trustee under sub- 
section (2), supra. Any allotment or transfer of shares or equivalent interest by a 
holding company to its subsidiary is void. For j^rohibition of provision by a subsidiary 
of financial assistance to purchase the shares of its holding company, see section 54. 
In the case of a holding company which is a company limited by guarantee or an 
unlimited company, the reference to shares is to be construed as a reference to the 
interest of its members as such, whatever the form of that interest (see subsection (5), 
supra). 

Commencement of this Act. — The Act came into force on July 1, 1948 (see 
section 462 (2). 

Definitions. — “ Company limited by guarantee “ unlimited company " (section 
1 (2) ) ; " member " (section 26) ; " holding company " subsidiary " (section 154) ; 
" company ", " share " (section 455 (1) ) ; " body corporate " (section 455 (3) ). 


Private Companies 

28. Meaning of “private company — (1) For the purposes of 
this Act, the expression “ private company '' means a company which by its 
articles — 

(a) restricts the right to transfer its shares ; and 

(b) limits the number of its members to fifty, not including persons 

who are in the employment of the company and persons who, 
having been formerly in the employment of the company, were 
while in that employment, and have continued after the deter- 
mination of that employment to be, members of the company ; 
and 

(c) prohibits any invitation to the public to subscribe for any shares 

or debentures of the company. 

(2) Where two or more persons hold one or more shares in a company 
jointly, they shall, for the purposes of this section, be treated as a single 
member. 


NOTES 

The section reproduces section 26 of the 1929 Act. 

Some changes have, however, been introduced in this Act as to the requirements 
for a private company. The more important are the following : — 
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1929 Act 

It must consist of at least two members 
(section 1). 

Provisions as to liability where business 
is carried on with fewer than two members 
(section 28). 

It must include in its articles the con- 
ditions of this section (section 26 of the 
1929 Act). 

General meeting to be held annually, 
as well as one in the year of incorporation. 


Seven days’ notice rcquiicd for calling 
a general meeting unless the articles ]:)ro- 
vided otherwise (section 115 of 1929 Act). 

Annual return not required to include 
the balance sheet, auditors’ report and 
other documents mentioned in section 
110 (3). 


Certificate to be sent by a private com- 
pany with annual return under ibid., 
section 111. 

Kcquirements as to statutory meeting 
and statutory report under ibid., section 
113 were not applicable. 

Prohibition under section 36 as to 
alteration of contracts not ajq'ilicable. 

It need not have tw^o directors (ibid., 
section 139). 

Rcstiictions as to appointment of 
directors and requirements as to persons 
who consented to act as such to be filed 
with registrar not applicable (ibid., 
section 140). 

Certain privileges as to the auditors 
(ibid., section 133). 


Statement in lieu of prospectus need 
not be filed with registrar (section 40 (1 ) ). 

Not required to obtain a certificate 
entitling it to commence business (section 
94 (7) (a) ). 

Not required to supply balance sheets 
to members, except upcm request and 
payment of a fee (ibid., section 130 (2) ). 


Special provision for voluntary winding 
up (ibid., section 225). 

Special provisions as to winding up by 
court (ibid., section 168). 

Winding up under supervision of court 
(ibid., section 211). 

Provisions applicable to a creditor’s 
voluntary winding up (ibid., section 237). 


1948 Act 
No change (section 1). 

No change (section 31). 


No cliangc (section 28), but note the 
amendment as to failure to comply with 
those conditions (section 29) and see now 
Table A, Part II. 

Annual general meeting made statutory, 
must be held each year and notices calling 
it must specify the meeting as such. 7'he 
Jivst annual general meeting may be held 
within 18 months of incorporation (ibid.). 
h'or default in holding such meetings and 
the powers of the Hoard of Trade with 
resjicct thereto, and generally the provi- 
j ions of this Act relating to annual general 
meetings, see section 131. 

Twenty-one da) s’ notice now required 
foi an annual general meeting and 14 days 
for other geneial meetings (section 133). 

Kxce})tion as to annual return (section 
124) and documents to be annexed thereto 
(section 127) now only made in the case 
of an exempt ])rivate company (section 
129). All other private companies must, 
therefore, in future include such docu- 
ments with the annual return just like a 
public compan)^. 

The certificate must now be signed 
both by a director and by the secretary 
(section 128). 

No change (section 130 (10) ). 


No change (section 42). 

Every private company must have a 
director (section 176) and a sole director 
may not also be secretary (section 177). 
No change (section 181 (5) ). 


Paitner or employee of officer or servant 
of the company cannot he auditor of a 
private company (section 161 (2) ). Only 
qualified persons may act as auditors 
(ibid.). This does not apply to an exempt 
private company (ibid.). 

No change (section 48 (3) ). 

No change (section 109 (7) (a) ). 


ICvery member and debenture holder is 
entitled to receive the annual accounts 
(including documents required by law to 
be annexed (section 158). Default fine 
imposed for default (ibid.). 

No change (section 278), but .sec also 
“ declaration of solvency ” (section 283), 
and generally .sections 301 to 310. 

No change (section 222). 

See sections 311 to 314 which introduce 
some amendments to the 1929 Act. 

See sections 292 to 300 which introduce 
some modifications to the 1929 Act. 
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Memorandum. — The memorandum (as in the case of a public company) must 
state the objects (see section 2, ante). 

Conversion to a public company. — See generally, section 30. Those provisions 
contemplate the case of a company which, having been formed as a private company, 
desires to invite the public to subscribe for further capital. 

Formation of a private company. — See generally, sections 1 to 15. 

Glasses of private company. — The requirements of the Act vary. For example, 
contrast and compare where there is and is not a share capital and limitation of liability 
by (a) shares, or (b) guarantee (as to which see generally, sections 2, 6, 7, 8, 11, 21, 
61, 66, and 212). 

29. Consequences of default in complying with conditions 
constituting a company a private company. — Where the articles of a 
company include the provisions which, under the last foregoing section, are 
required to be included in the articles of a company in order to constitute it 
a private company but default is made in complying with any of those 
provisions, the company shall cease to be entitled to the privileges and 
exemptions conferred on private companies under the provisions contained 
in section thirty-one, subsection (1) of section one hundred and twenty-nine, 
paragraph (d) of section two hundred and twenty-two and paragraph (i) of 
proviso (a) to subsection (1) of section two hundred and twenty- four of 
this Act, and thereupon the provisions contained in the first, third and 
fourth of those enactments shall apply to the company as if it were not a 
private company and the provisions contained in the second of those enact- 
ments shall cease to apply to the company : 

Provided that the court, on being satisfied that the failure to comply 
with the conditions was accidental or due to inadvertence or to some other 
sufficient cause, or that on other grounds it is just and equitable to grant 
relief, may, on the application of the company or any other person interested 
and on such terms and conditions as seem to the court just and expedient, 
order that the company be relieved from such consequences as aforesaid. 

NOTES 

The section corresponds with section 27 (3) of the 1929 Act, as amended by section 
96 (2) of the 1947 Act, which came into force on July 1, 1948. 

Cessation of privileges. — As to the privileges, sec notes to section 28. This 
provision was first introduced by section 1 (1) of the 1913 Act, overriding the decision 
in Park v. Royalties Syndicate, Ltd., [1912] 1 K.B. 330 ; 9 Digest 36, 25, where it was 
decided that a company remained a private company even though the restrictions 
were not in fact complied with. The application for relief under the proviso supra 
is by motion, R.S.C. Order 53B r. 7 (b), S.I. 1948 No. 1756. 

Exempt private company. — Sec section 129. 

Change by 1947 Act. — An anomaly remained under the provisions of section 
27 (3) of the 1929 Act, in that, although a company in default no longer ranked as a 
private company, a petition for winding up could not be presented by a member until 
he was the sole remaining member of the company (see sections 222, 224, post). Section 
96 (2) of the 1947 Act removed this anomaly by providing that such a petition could 
be presented where the number of members fell below seven, as in the case of a public 
company. This amendment has now been incorporated in this section. 

Definitions. — “ Private company " (section 28) ; “ articles “ company " the 
Court " (section 455 (1) ). 

30. Statement in lieu of prospectus to be delivered to registrar 
by company on ceasing to be private company. — (1) If a company, 
being a private company, alters its articles in such manner that they no 
longer include the provisions which, under section twenty-eight of this Act, 
are required to be included in the articles of a company in order to con- 
stitute it a private company, the company shall, as on the date of the 
alteration, cease to be a private company and shall, within a period of four- 
teen days after the said date, deliver to the registrar of companies for 
registration a statement in lieu of prospectus in the form and containing the 
particulars set out in Part I of the Third Schedule to this Act and, in the 
cases mentioned in Part II of that Schedule, setting out the reports specified 
therein, and the said Parts I and II shall have effect subject to the provisions 
contained in Part III of that Schedule : 

CO. ACT. — 3 
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Provided that a statement in lieu of prospectus need not be delivered 
under this subsection if within the said period of fourteen days a prospectus 
relating to the company which complies, or is deemed by virtue of a certificate 
of exemption under section thirty-nine of this Act to comply, with the 
Fourth Schedule to this Act, is issued and is delivered to the registrar of 
companies as required by section forty-one of this Act. 

(2) Every statement in lieu of prospectus delivered under the fore- 
going subsection shall, where the persons making any such report as afore- 
said have made therein or have, without giving the reasons, indicated 
therein any such adjustments as are mentioned in paragraph 5 of the said 
Third Schedule, have endorsed thereon or attached thereto a written state- 
ment signed by those persons setting out the adjustments and giving the 
reasons therefor. 

(3) If default is made in complying with subsection (1) or (2) of this 
section, the company and every officer of the company who is in default 
shall be liable to a default fine of fifty pounds. 

(4) Where a statement in lieu of prospectus delivered to the registrar 
of companies under subsection (1) of this section includes any untrue 
statement, any person who authorised the delivery of the statement in 
lieu of prospectus for registration shall be liable — 

(a) on conviction on indictment, to imprisonment for a term not 

exceeding two years or a fine not exceeding five hundred pounds, 
or both ; or 

(b) on summary conviction, to imprisonment for a term not exceeding 

three months or a fine not exceeding one hundred pounds, or 
both ; 

unless he proves either that the untrue statement was immaterial or that he 
had reasonable ground to believe and did up to the time of the delivery for 
registration of the statement in lieu of prospectus believe that the untrue 
statement was true. 

(5) For the purposes of this section — 

(a) a statement included in a statement in lieu of prospectus shall 

be deemed to be untrue if it is misleading in the form and 
context in which it is included ; and 

(b) a statement shall be deemed to be included in a statement in 

lieu of prospectus if it is contained therein or in any report or 
memorandum appearing on the face thereof or by reference 
incorporated therein. 

NOTES 

The section combines section 27 (1 ) (2) of the 1929 Act, and section 67 and 68 
(3) (4) of the 1947 Act. The two last- mentioned sections came into force on July 1. 
1948. 

The effect of the section is that where a company, by omitting from its articles 
the provisions of section 28, ante, ceases to be a private company, it must deliver a 
statement in lieu of prospectus to the Registrar for registration within fourteen days 
of the alteration. Such statement may be dispensed with if, within the period allowed 
for such registration, either a prospectus has been issued and delivered for registration 
(section 41) which either complies with the requirements of the Fourth Schedule, or 
by virtue of a certificate of exemption is deemed so to comply (section 39 (2) (a) ). 

For the particulars required to be stated in a statement in lieu, sec the Fourth 
Schedule. These are very much the same as the prospectus requirements under section 
38. A statement in lieu, however, must be in the standardised form set out in the 
Third Schedule. The provisions as to statements in lieu would normally apply in the 
case where either a prospectus has not been issued, or, if it has, there has been no 
allotment of the shares offered to the public. In tlie latter event, the statement must 
be filed before the shares, etc., are allotted, otherwise the allotment will be void [Re 
Jubilee Cotton Mills, Lid,, [1923] 1 Ch. 1, C.A. ; reversed on another ground, sub nom. 
Jubilee Cotton Mills, Ltd. {Official Receiver and Liquidator) v. Lewis, [1924] A.C. 958 
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9 Digest 46, 75. The effect of the changes introduced by section 67 of the 1947 
Act and now incorporated in this section is that a statement in lieu in the form set out 
in the Third Schedule may be dispensed with in the circumstances here stated. 

The same penalty is provided for default in complying with the provisions of this 
section as was provided by the corresponding section of the 1929 Act for default 
thereunder. A penalty is also laid down for including in the statement in lieu any 
untrue statement which is material, the onus of proving its immateriality or reasonable 
ground for belief in its truth being on the defendant. A statement is untrue if it is 
misleading in the form and context in which it is included (cf. section 48 (5) ). 

Untrue statement. — ^The statement must be in fact untrue, not merely untrue 
in the h)elief of the directors, but, if it is untrue, it is immaterial that it was not made 
fraudulently (Broome v. Speak, [1903] 1 Ch. 586, C.A. ; affirmed sub nom. Shepheard v. 
Broome, [1904] A.C. 342 ; 9 Digest 105, 460). If there is such an omission that 
the matter withheld would, if disclosed, reasonably have deterred or tended to deter 
an ordinary prudent investor from subscribing, that would constitute an untrue state- 
ment (ibid.). A misleading statement is untrue, notwithstanding that it is not untrue 
in the sense in which it was used by those who made it, the important meaning being 
that which is conveyed to those who read it (Greenwood v. Leather Shod Wheel Co., 
[1900] 1 Ch. 421, C.A. ; 9 Digest 111, S26). 

Reasonable ground of belief. — To avoid liability, he must prove such reasonable 
ground of belief and belief in fact (Greenwood v. Leather Shod Wheel Co., supra). 
Reasonable ground only need be proved, not sufficient ground and reliance may to 
some extent be placed on the advice and assistance of other persons (Stevens v. Hoare 
(1904), 20 T.L.R. 407 ; 9 Digest 110, 513). Honest belief that some material fact 
was not required in law to be stated is no defence (Shepheard v. Broome, supra). 
Particulars of the alleged reasonable grounds may be ordered (Alman v. Oppert, [1901] 
2 K.B. 576, C.A. ; 9 Digest 129, 675). 

Statement was Immaterial. — See notes to section 44, post. 

Definitions. — “Private company*' (section 28); “certificate of exemption" 
(section 39 (1) ) ; “ default fine “ (section 440 (1) ) ; “ officer in default “ (section 
440 (2) ) ; “ articles ”, “ company ”, “ officer ”, “ prospectus ", “ registrar of com- 
panies “ (section 455 (1) ). 

Reduction o f Number of Members below Legal Minimum 

31. Members severally liable for debts where business carried 
on with fewer than seven, or in case of private company two, 
members. — If at any time the number of members of a company is reduced, 
in the case of a private company, below two, or, in the case of any other 
company, below seven, and it carries on business for more than six months 
while the number is so reduced, every person who is a member of the com- 
pany during the time that it so carries on business after those six months 
and is cognisant of the fact that it is carrying on business with fewer than 
two members, or seven members, as the case may be, shall be severally 
liable for the payment of the whole debts of the company contracted during 
that time, and may be severally sued therefor. 

NOTES 

The section reproduces the 1929 Act, section 28. 

Number of members reduced below seven or two. — The trustee of a bankrupt 
member or the personal representative of a deceased member is not counted in the 
number of seven or two, as the case may be (Re Bowling and Welby’s Contract, [1895] 
1 Ch. 663, C.A. ; Digest Supp.). A member holding shares in a fiduciary capacity is 
so counted (Salomon v. Salomon & Co., [1897] A.C. 22, at p. 30 ; 9 Digest 34, 11. 

Effect. — If membership falls below two or seven, as the case may be, the fact 
will be disclosed in the annual return filed with the Registrar under section 124, and 
presumably this will be treated as prima facie notice to the remaining members of the 
irregularity. 

If X Ltd. and Y Ltd. are shareholders of Z Ltd., a private company, and X goes 
into liquidation so that Y becomes the only existing member, and Y is aware of the 
fact, Y becomes liable for the debts of Z after six months from the time the membership 
/ell below two. As to the invalidity of the subscription of a memorandum by a person 
resident outside the scheduled territories, see Exchange Control Act, 1947, s. 8 (2). 

Definitions. — “ Member ’’ (section 26) ; “ private company “ (section 28) ; 

“ company “ (section 455 (1) ). 
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Contracts, etc. 

32. Form of contracts. — (1) Contracts on behalf of a company 
may be made as follows : — 

(a) a contract which if made between private persons would be by law 

required to be in writing, and if made according to English law 
to be under seal, may be made on behalf of the company in 
writing under the common seal of the company ; 

(b) a contract which if made between private persons would be by law 

required to be in writing, signed by the parties to be charged 
therewith, may be made on behalf of the company in writing 
signed by any person acting under its authority, express or 
implied ; 

(c) a contract which if made between private persons would by law be 

valid although made by parol only, and not reduced into writing, 
may be made by parol on behalf of the company by any person 
acting under its authority, express or implied. 

(2) A contract made according to this section shall be effectual in law 
and shall bind the company and its successors and all other parties thereto. 

(3) A contract made according to this section may be varied or dis^ 
charged in the same manner in which it is authorised by this section to be 
made. 

(4) A deed to which a company is a party shall be held to be validly 
executed according to the law of Scotland on behalf of the company if it is 
executed in accordance with the provisions of this Act or is sealed with the 
common seal of the company and subscribed on behalf of the company by 
two of the directors or by a director and the secretary of the company, and 
such subscription on behalf of the company shall be binding whether attested 
by witnesses or not. 

NOTES 

The section corresponds with section 29 of the 1929 Act, with a minor amendment 
effected by section 82 (1) of the 1947 Act, which came into force on July 1, 1948. A 
company is a legal person and as such can contract in the same way as an individual. 
Unlike an individual, however, a company cannot act in person, and provision is here 
made for the mode in which a company may do those acts which are required to make 
a contract. See generally as to contracts by companies, 5 Halsbury's Laws (2nd edn.), 
pp. 420 et seq. 

As to a company having a common seal, see section 108 ( 1 ) (b) , post. For authority 
to use seal, see First Schedule, Table A, article 113. As to bills of exchange and 
promissory notes, see section 33, post, and as to execution of deeds abroad and use of 
seal abroad, see sections 34, 35. See also Law of Property Act, 1925, section 74 (15 
Halsbury's Statutes 248), as to execution of instruments on behalf of corporations. 

Execution of deeds in Scotland. — ^Two minor amendments are introduced into 
subsection (4), supra. In the corresponding provision of the 1929 Act, the reference 
was to the execution of a deed in Scotland and its subscription by two directors and 
the secretary. The first amendment is purely drafting. It is more accurate to refer 
to a deed being executed according to the law of Scotland rather than “ in Scotland”. 
The second amendment recognises a common practice which has long prevailed in 
Scotland, and which was upheld in Clydesdale Bank {Moor Place) Nominees, Ltd. v. 
Snodgrass, [1939] S.C. 805. 

Execution of deeds in England. — ^As to the protection of purchasers and due 
execution of deeds, see Law of Property Act, 1925, s. 74 (15 Halsbury's Statutes 248). 

33. Bills of exchange and promissory notes. — K bill of exchange 
or promissory note shall be deemed to have been made, accepted or endorsed 
on behalf of a company if made, accepted or endorsed in the name of, or by 
or on behalf or on account of, the company by any person acting imder its 
authority. 

NOTE 

The section reproduces the 1929 Act, section 30. If any person on behalf of a 
company signs or authorises to be signed on its behalf any bill of exchange or promissory 
note and the company’s name is not stated in legible characters, he is liable to the holder 
as well as incurring a fine (see section 108 (4). A bill of exchange, or promissory note 
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signed by a director, must state on the face of it that he is acting on behalf of the 
company (klliot v. Bax-Ironside, [1925] 2 K.B. 301, 309, C.A. ; Digest Supp.), since 
otherwise he will be personally liable {Dutton v. Marsh (1871), L.R. 6 Q.B. 361 ; 1 
Digest 646, 2665). 

34. Execution of deeds abroad. — (1) A company may, by writing 
under its common seal, empower any person, either generally or in respect 
of any specified matters, as its attorney, to execute deeds on its behalf in 
any place not situate in the United Kingdom. 

(2) A deed signed by such an attorney on behalf of the company and 
under his seal shall bind the company and have the same effect as if it were 
under its common seal. 

NOTES 

The section reproduces the 1929 Act, section 31. 

Seal. — Cf. First Schedule, Table A, Part I, art. 113. 

United Kingdom. — I.e., Great Britain and Northern Ireland (see note, section 14, 
ante). 

35. Power for company to have official seal for use abroad. — 

(1) A company whose objects require or comprise the transaction of business 
in foreign countries may, if authorised by its articles, have for use in any 
territory, district, or place not situate in the United Kingdom, an official 
seal, which shall be a facsimile of the common seal of the company, with the 
addition on its face of the name of every territory, district or place where 
it is to be used. 

(2) A deed or other document to which an official seal is duly affixed 
shall bind the company as if it had been sealed with the common seal of the 
company. 

(3) A company having an official seal for use in any such territory, 
district or place may, by writing under its common seal, authorise any 
person appointed for the purpose in that territory, district or place to 
affix the official seal to any deed or other document to which the company 
is party in that territory, district or place. 

(4) The authority of any such agent shall, as between the company 
and any person dealing with the agent, continue during the period, if any, 
mentioned in the instrument conferring the authority, or if no period is 
there mentioned, then until notice of the revocation or determination of the 
agent’s authority has been given to the person dealing with him. 

(5) The person affixing any such official seal shall, by writing under his 
hand, certify on the deed or other instrument to which the seal is affixed 
the date on which and the place at which it is affixed. 

NOTE 

The section reproduces the 1929 Act, section 32. The use of an official seal in 
these circumstances will be called for if the company tiansacts any of its business 
abroad. The articles must, of course, authorise such seal, which must show, in addition 
to the company's name, the place where it is to be used. 

Authentication of Documents 

36. Authentication of documents. — A document or proceeding 
requiring authentication by a company may be signed by a director, 
secretary or other authorised officer of the company, and need not be under 
its common seal. 

NOTE 

The section reproduces the 1929 Act, section 33. 

Part II 

Share Capital and Debentures 
Prospectus 

37. Dating of prospectus. — A prospectus issued by or on behalf of 
a company or in relation to an intended company shall be’ dated, and that 
date shall, unless the contrary is proved, be taken as the date of publication 
of th^ prospectus. 
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NOTES 

The section reproduces the 1929 Act, section 34 (1). 

A company or anyone acting on its behalf may not nullify these provisions (for 
instance) by means of the issue of counter circulars and possibly this is what the section 
contemplated by the words “ shall be dated . . or “ taken as the date of publication ", 
as the case may be. It is on or before the date of publication that the copy must be 
delivered to the Registrar (section 41 (1) ). “ Issued " in this section may be dis- 

tinguished from " issued generally " in sections 39 (1) (a), 50, 51. 

As to the provisions of section 34 (2) to (5) of the 1929 Act, see now section 41 

post. 

Prospectus is defined in section 455 (1) ; documents containing offers for sale 
of shares or debentures are deemed to be prospectuses (section 45) ; as to offering 
shares or debentures of foreign companies, see section 417. 


38. Matters to be stated and reports to be set out in prospectus. 

— (1) Subject to the provisions of the next following section, every pros- 
pectus issued by or on behalf of a company, or by or on behalf of any person 
who is or has been engaged or interested in the formation of the company, 
must state the matters specified in Part I of the Fourth Schedule to this 
Act and set out the reports specified in Part II of that Schedule, and the 
said Parts I and II shall have effect subject to the provisions contained in 
Part III of that Schedule. 

(2) A condition requiring or binding an applicant for shares in or 
debentures of a company to waive compliance with any requirement of this 
section, or purporting to affect him with notice of any contract, document 
or matter not specifically referred to in the prospectus, shall be void. 

(3) Subject to the provisions of the next following section, it shall not 
be lawful to issue any form of application for shares in or debentures of a 
company unless the form ‘is issued with a prospectus which complies with 
the requirements of this section : 

Provided that this subsection shall not apply if it is shown that the 
form of application was issued either — 

(a) in connection with a bona fide invitation to a person to enter into 

an underwriting agreement with respect to the shares or 
debentures ; or 

(b) in relation to shares or debentures which were not offered to the 

public. 

If any person acts in contravention of the provisions of this subsection, 
he shall be liable to a fine not exceeding five hundred pounds. 

(4) In the event of non-compliance with or contravention of any of the 
requirements of this section, a director or other person responsible for the 
prospectus shall not incur any liability by reason of the non-compliance or 
contravention, if — 

(a) as regards any matter not disclosed, he proves that he was not cog- 

nisant thereof ; or 

(b) he proves that the non-compliance or contravention arose from an 

honest mistake of fact on his part ; or 

(c) the non-compliance or contravention was in respect of matters 

which in the opinion of the court dealing with the case were 
immaterial or was otherwise such as ought, in the opinion of that 
court, having regard to all the circumstances of the case, reason- 
ably to be excused : 

Provided that, in the event of failure to include in a prospectus a state- 
ment with respect to the matters specified in paragraph 16 of the Fourth 
Schedule to this Act, no director or other person shall incur any liability 
in respect of the failure unless it be proved that he had knowledge of the 
matters not disclosed. 
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(5) This section shall not apply — 

(a) to the issue to existing members or debenture holders of a company 

of a prospectus or form of application relating to shares in or 
debentures of the company, whether an applicant for shares or 
debentures will or will not have the right to renounce in favour 
of other persons ; or 

(b) to the issue of a prospectus or form of application relating to shares 

or debentures which are or are to be in all respects uniform with 
shares or debentures previously issued and for the time being 
dealt in or quoted on a prescribed stock exchange ; 
but, subject as aforesaid, this section shall apply to a prospectus or a form 
of application whether issued on or with reference to the formation of a 
company or subsequently. 

(6) Nothing in this section shall limit or diminish any liability which 
any person may incur under the general law or this Act apart from this 
section. 

NOTES 

The section combines section 35 of the 1929 Act and section 64 (1) of the 1947 
Act. The last-mentioned provision came into force on July 1, 1948. 

Financial Control. — As to the need for the Treasury’s permission to the issue of 
securities, which term includes shares, in favour of persons resident outside the scheduled 
territories, see Exchange Control Act, 1947, ss. 8, 10, 11 ; as to the restriction on 
raising money by the issue of shares without the Treasury's consent, see the Control of 
Borrowing Order, 1947, S.R. & O. 1947, No. 945, art. 3, and, for the exemptions, art. 8, 
made under the Borrowing (Control and Guarantees) Act, 1946, s. 1 (39 Halsbury's 
Statutes 315) ; as to the requirement of licence for dealing in securities, and restrictions 
on circulars, see Prevention of Fraud (Investments) Act, 1939, ss. 1, 13, 14 (32 Halsbury’s 
Statutes 120, 132, 135), but the restriction on circulars does not apply to prospectuses 
and similar document^ containing the particulars required under the Companies Act, 
1948. The subject of financial control is fully discussed and explained in Howard on 
Exchange Control (Butterworth's Annotated Legislation Service, Supplement No. 43). 

The section deals with the requirements as to contents and authentication of 
information to be included in a prospectus in relation either to the flotation of public 
companies or the issue by an existing public company of further capital. The applica- 
tion of these provisions must be considered carefully with respect to the next section 
which deals with the relaxation of prospectus requirements in certain cases, and in 
recognition of the circumstances there stated, this section (subsection (5) (b) ) absolves 
a company from complying with prospectus requirements where there is a further issue 
of shares or debentures uniform with some already dealt in or quoted on a prescribed 
stock exchange. It should be noted that there is no distinction as to requirements 
between a prospectus issued as a separate document and a newspaper advertisement 
(see further section 45). The particulars required to be disclosed are obligatory and 
in order to prevent abuse, the section avoids any condition to the contrary incorporated 
in the terms of a prospectus (subsection (2) ). A liability is also imposed on directors 
to ensure that the requirements of the section are complied with (subsection (4) ) and 
also that the information therein is accurate (see section 43). 

Subsection (5), — An offer of shares or debentures which is confined to existing 
members, etc., is a domestic affair of those concerned and is not interfered with by this 
section. As to what constitutes an issue to the public, see Lynde v. Nash, [1928] 

2 K.B. 93, C.A. ; reversed on another ground sub nom. Nash v. Lynde, [1929] A.C. 
158 ; Digest Supp. and see generally notes to section 50, post, and section 55, post. 
The new provisions to be particularly noted in considering the question of what 
amounts to an offer to the public arc dealt with in section 55 (which inter alia extends 
prospectus requirements to include “ placings ” in the conditions there stated). 

Penalties. — ^As to civil and criminal liability for mis-statements, see sections 43 
44. 

Subsection (6) ; liability under the general law, — E.g., for deceit, see Derry 
v. Peek (1889), 14 App. Cas. 337, H.L. ; 9 Digest 125, 642. 

Other related provisions. — Section 37 (dating) ; section 39 (stock exchange 
requirements for companies only seeking a market quotation) ; section 40 (experts 
report) ; section 41 (signature and registration) ; sections 45, 47, 50 (requirements 
where shares or debentures are offered for sale or in the case of an allotment) ; section 46 
(statements included in a prospectus) ; section 48 (requirements as to contents of 
statements in lieu of prospectus) ; section 51 (provisions relating to permission to deal in 
new issues) ; section 109 (commencement of business) ; section 181 (1) (directors 
undertaking, etc.). 
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Offers for sale. — ^The purchasers of shares with a view to sale to the public must 
comply with the provisions of section 45 (3). 

Definitions. — “Formation of company” (section 1 (1) ) ; “member” (section 
26) ; “ company ”, “ debenture ”, “ director ”, “ document ”, “ prospectus ”, “ pre- 
scribed ”, “ share ” (section 455 (1) ). 

39. Exclusion of foregoing section and relaxation of Fourth 
Schedule in case of certain prospectuses. — (1) Where — 

(a) it is proposed to offer any shares in or debentures of a company to 

the public by a prospectus issued generally (that is to say, issued 
to persons who are not existing members or debenture holders 
of the company) ; and 

(b) application is made to a prescribed stock exchange for permission 

for those shares or debentures to be dealt in or quoted on that 
stock exchange ; 

there may, on the request of the applicant, be given by or on behalf of that 
stock exchange a certificate of exemption, that is to say, a certificate that, 
having regard to the proposals (as stated in the request) as to the size and 
other circumstances of the issue of shares or debentures and as to any 
limitations on the number and class of persons to whom the offer is to b^ 
made, compliance with the requirements of the Fourth Schedule to this 
Act would be unduly burdensome. 

(2) If a certificate of exemption is given, and if the proposals aforesaid 
are adhered to and the particulars and information required to be published 
in connection with the application for permission made to the stock exchange 
arc so published, then — 

(a) a prospectus giving the particulars and information aforesaid in the 

form in which they are so required to be 'published shall be 
deemed to comply with the requirements of the Fourth Schedule 
to this Act ; and 

(b) the last foregoing section shall not apply to any issue, after the 

permission applied for is granted, of a prospectus or form of 
application relating to the shares or debentures. 

NOTES 

The section corresponds with sections 64 (2), (3) of the 1947 Act. Ibid., section 
64 (1) has been incorporated in section 38, ante (see tbid., subsection (5)). The section 
came into force on July 1, 1948. 

The effect of the section is that where a prospectus is issued generally and 
application is made to a prescribed stock exchange for permission to deal or for a 
quotation, a certificate of exemption may be granted by that stock exchange to the 
applicant. Such certificate, if the proposals made when applying for it are fulfilled, 
will exempt the company, so far as that issue is concerned, from actual compliance 
with the requirements of the Fourth Schedule and from the provisions of section 38. 

Prospectus issued generally. — I.e., to persons who are not existing members 
or debenture holders, A prospectus which is issued to anyone who is not' a member 
or debenture holder is issued generally even though it is also issued to existing members 
or debenture holders. The expression “issued generally” would seem to be equivalent to 
“ issued to the public ”, as to which, see the notes to section 38 (5). 

Application for permission to deal. — I.e., application for permission to deal 
on a prescribed stock exchange in respect of the shares or debentures referred to in 
subsection (1) (a) supra, or for a quotation in respect of those shares or debentures. 
As to such applications, see section 51. 

Prospectus giving particu*lars in the form required. — I.e., in the form as 
1 equired by the stock exchange to which application has been made for a certificate of 
exemption. The stock exchange may impose any requirements they choose as to 
disclosure of the facts relating to the issue or other material information, and may 
grant the certificate of exemption conditional on the company publishing information 
strictly in the form in which they require it. There is nothing to prevent the stock 
exchange imposing conditions which go beyond the requirements of the Act. 

For provisions as to registration, see section 61. 

Definitions. — “ Member ” (section 26) ; “ company”, “ debenture ”, “ issued 

generally ”, “ prescribed “ prospectus “ sharp ” (section 455 (1)). 
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40. Expert’s consent to issue of prospectus containing state- 
ment by him. — (1) A prospectus inviting persons to subscribe for shares 
in or debentures of a company and including a statement purporting to be 
made by an expert shall not be issued unless — 

(a) he has given and has not, before delivery of a copy of the prospectus 

for registration, withdrawn his written consent to the issue 
thereof with the statement included in the form and context in 
which it is included ; and 

(b) a statement that he has given and has not withdrawn his consent 

as aforesaid appears in the prospectus. 

(2) If any prospectus is issued in contravention of this section the 
company and every person who is knowingly a party to the issue thereof 
shall be liable to a fine not exceeding five hundred pounds. 

(3) In this section the expression ‘‘ expert ” includes engineer, valuer, 
accountant and any other person whose profession gives authority to a 
statement made by him. 


NOTES 

The section corresponds with section 63 (1) of the 1947 Act, which came into 
force on July 1, 1948. The definition of “ expert ” corresponds with that given in 
section 37 (4) of the 1929 Act. 

Delivery of copy for registration. — Section 41 (1) provides that a copy of the 
prospectus, having the consent endorsed thereon or attached thereto, must be filed 
with the Registrar before the date of publication. In some cases, some time passes 
between the date the prospectus is filed and the date it is issued. But for this provision 
an expert would be in a position to withdraw his consent at any time up to the issue 
of the prospectus, and thereby cau.se considerable hindrance. The provision, therefore, 
makes it clear that withdrawal of consent is only permitted before delivery for 
registration. 

Form and context in which it is included : Liability. — The consent must be, 
not merely to the inclusion of the statement in the prospectus, but also to its inclusion 
in the form and context in which it appears in the prospectus. A statement may in 
itself be true and yet, presented in a particular context, it will give a false impression. 
Such a statement is regarded as being a false statement (see Peek v. Gurney (1873), 
L.R. 6 H.L. 377 ; 9 Digest 102, 439: R. v. Kylsant (Lord). [1932] 1 K.B. 442 ; 
Digest Supp.). It is therefore necessary for the expert to warrant the truth of his 
statement in the context in which it is given. As to the expert’s liability for loss 
caused by untrue statements, see section 43 (I) proviso, and subsection (2) of that 
section. 

Included. — See section 46. 

Knowingly. — This would appear to mean with knowledge of the facts upon 
which contravention depends (Burton v. Bevan, [1908] 2 Ch. 240 ; 9 Digest 267, 1652). 

Definitions. — “ Company ”, ” debenture ”, ” prospectus ”, ” share ” (section 
455 (1)). 


41. Registration of prospectus. — (1) No prospectus shall be issued 
by or on behalf of a company or in relation to an intended company unless, 
on or before the date of its publication, there has been delivered to the 
registrar of companies for registration a copy thereof signed by every person 
who is named therein as a director or proposed director of the company, or 
by his agent authorised in writing, and having endorsed thereon or attached 
thereto — 

(a) any consent to the issue of the prospectus required by the last 

foregoing section from any person as an expert ; and 

(b) in the case of a prospectus issued generally, also— 

(i) a copy of any contract required by paragraph 14 of the 
Fourth Schedule to this Act to be stated in the prospectus or, in 
the case of a contract not reduced into writing, a memorandum 
giving full particulars thereof or, if in the case of a prospectus 
deemed by virtue of a certificate granted under section thirty-nine 
of this Act to comply with the requirements of that Schedule a 
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contract or a copy thereof or a memorandum of a contract is re- 
quired to be available for inspection in connection with the appli- 
cation made under that section to the stock exchange, a copy 
or, as the case may be, a memorandum of that contract ; and 
(ii) where the persons making any report required by Part II 
of that Schedule have made therein, or have, without giving the 
reasons, indicated therein, any such adjustments as are mentioned 
in paragraph 29 of that Schedule, a written statement signed by 
those persons setting out the adjustments and giving the reasons 
therefor. 

The references in sub-paragraph (i) of paragraph (b) of this subsection 
to the copy of a contract required thereby to be endorsed on or attached to 
a copy of the prospectus shall, in the case of a contract wholly or partly 
in a foreign language, be taken as references to a copy of a translation of the 
contract in English or a copy embodying a translation in English of the 
parts in a foreign language, as the case may be, being a translation certifieTi 
in the prescribed manner to be a correct translation, and the reference to a 
copy of a contract required to be available for inspection shall include a 
reference to a copy of a translation thereof or a copy embodying a translation 
of parts thereof. 

(2) Iwery prospectus shall, on the face of it, — 

(a) state that a copy has been delivered for registration as required 

by this section ; and 

(b) specify, or refer to statements included in the prospectus which 

specify, any documents required by this section to be endorsed 
on or attached to the copy so delivered. 

(3) The registrar shall not register a prospectus unless it is dated and 
the copy thereof signed in manner required by this section and unless it has 
endorsed thereon or attached thereto the documents (if any) specified as 
aforesaid. 

(4) If a prospectus is issued without a copy thereof being delivered 
under this section to the registrar or without the copy so deliv’ered having 
endorsed thereon or attached thereto the required documents, the company, 
and every person who is knowingly a party to the issue of the prospectus, 
shall be liable to a fine not exceeding five pounds for every day from the 
date of the issue of the prospectus until a copy thereof is so delivered with the 
required documents endorsed thereon or attached thereto. 

NOTES 

This section combines section 34 (2) to (5) of the 1929 Act, ani sections 63 (2) to 
(5) and 64 (4) of the 1947 Act. The last-mentioned provisions came into force on 
July 1, 1948. Section 34 (1) of the 1929 Act is reproduced in section 37. 

The copy of the prospectus filed must, in all cases, (a) be signed by the named 
directors or proposed directors or by their agents authorised in writing, and (b) have 
indorsed thereon or attached thereto any necessary expert's consents (as to which, see 
section 40). In the case of a prospectus issued generally (as to which see section 39), 
there must also be indorsed on the copy (i) a copy of every written contract required 
by paragraph 14 of the Fourth Schedule, to be stated in the prospectus, and a 
memorandum of every verbal contract so required to be stated and (ii) any statement 
by accountants reporting under Part II of that Schedule showing adjustments, 
mentioned in paragraph 29 of the Schedule, made by them and the reasons therefor. 
In the case of a prospectus in respect of which a certificate of exemption has been 
granted under section 39, in place of the copy contracts required under (i) supra, 
copies must be attached of any contract required to be available for inspection in 
connection with the application for permission made to the stock exchange. Any 
material contract requiring so to be disclosed, but which is in a foreign language, must 
be translated into English and a certified copy of the translation filed in its place. 
The prospectus must state, on its face that a copy has been filed as required and must 
also specify or otherwise indicate any documents required by this section to be indorsed 
on or attached to the copy filed. Registration of a prospectus must be refused if 
(a) it is not dated as required by section 37, or (by the requirements of this section 
have not been met. A penalty is imposed for the issue of a prospectus in respect of 
which the requirements of this section have not been met. 
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Contracts to be stated in the prospectus. — See the Fourth Schedule, paragraph 
14, and note thereto. 

Certificate of exemption under section 39. — Such certificate excuses compliance 
with certain provisions of the Fourth Schedule. The requirements as to registration 
and inspection, however, are not so relaxed and copies of the relevant contracts must 
be available for “ inspection in connection with the application made .... to the 
stock exchange." It should be noted, however, that only contracts required to be 
available for inspection in connection with the application to the stock exchange are 
affected. 

Report required by Part II of the Fourth Schedule. — See paragraph 29 of 
that Schedule. 

Knowingly. — See note to section 40, ante. 

Definitions. — "prospectus issued generally" (section 39, 455 (1)) ; "agent", 
"company", "director", "document", "prospectus", "registrar", "registrar of 
companies " (section 455 (1)). 

42. Restriction on alteration of terms mentioned in prospectus 
or statement in lieu of prospectus. — (1) A company limited by shares 
or a company limited by guarantee and having a share capital shall not 
previously to the statutory meeting vary the terms of a contract referred to 
in the prospectus, or statement in lieu of prospectus, except subject to the 
approval of the statutory meeting. 

(2) 1 his section shall not apply to a private company. 

NOTES 

The section reproduces the 1929 Act, section 36. 

Definitions. — " Company limited by guarantee ", " company limited by shares " 
(section 1 (2)) ; " private company " (section 28) ; " statutory meeting " (section 130). 

As to statement in lieu of prospectus, see sections 30 and 48, and the Third and 
Fifth Schedules. As to share capital, see sections 59 et seq. 

43. Civil liability for mis-statements in prospectus. — (1) Sub- 
ject to the provisions of this section, where a prospectus invites persons to 
subscribe for shares in or debentures of a company, the following persons 
shall be liable to pay compensation to all persons who subscribe for any 
shares or debentures on the faith of the pro.spectus for the loss or damage 
they may have sustained by reason of any untrue statement included therein, 
that is to say : — 

(a) every person who is a director of the company at the time of the 

issue of the prospectus ; 

(b) every person who has authorised himself to be named and is named 

in the prospectus as a director or as having agreed to become a 
director cither immediately or after an interval of time ; 

(c) every person being a promoter of the company ; and 

(d) every person who has authorised the issue of the prospectus : 

Provided that where, under section forty of this Act, the consent of a 
person is required to the issue of a prospectus and he has given that consent, 
he shall not by reason of his having given it be liable under this subsection 
as a person who has authorised the issue of the prospectus except in respect 
of an untrue statement purporting to be made by him as an expert. 

(2) No person shall be liable under subsection (1) of this section if he 
proves — 

(a) that, having consented to become a director of the company, he 

withdrew his consent before the issue of the prospectus, and that 
it was issued without his authority or consent ; or 

(b) that the prospectus was issued without his knowledge or consent, 

and that on becoming aware of its issue he forthwith gave 
reasonable public notice that it was issued without his knowledge 
or consent ; or 
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(c) that, after the issue of the prospectus and before allotment there- 

under, he, on becoming aware of any untrue statement therein, 
withdrew his consent thereto and gave reasonable public notice 
of the withdrawal and of the reason therefor ; or 

(d) that — 

(i) as regards every untrue statement not purporting to be 
made on the authority of an expert or of a public official document 
or statement, he had reasonable ground to believe, and did up to 
the time of the allotment of the shares or debentures, as the case 
may be, believe, that the statement was true ; and 

(ii) as regards every untrue statement purporting to be a 
statement by an expert or contained in what purports to be a 
copy of or extract from a report or valuation of an expert, it 
fairly represented the statement, or was a correct and fair copy 
of or extract from the report or valuation, and he had reasonable 
ground to believe and did up to the time of the issue of the 
prospectus believe that the person making the statement was 
competent to make it and that person had given the consent 
required by section forty of this Act to the issue of the prospectus 
and had not withdrawn that consent before delivery of a copy 
of the prospectus for registration or, to the defendant’s knowledge, 
before allotment thereunder ; and 

(iii) as regards every untrue statement purporting to be a 
statement made by an official person or contained in what pur- 
ports to be a copy of or extract from a public official document, 
it was a correct and fair representation of the statement or copy 
of or extract from the document : 

Provided that this subsection shall not apply in the case of a person 
liable, by reason of his having given a consent required of him by the said 
section forty, as a person who has authorised the issue of the prospectus in 
respect of an untrue statement purporting to be made by him as an expert. 

(3) A person who, apart from this subsection would under subsection (1 ) 
of this section be liable, by reason of his having given a consent required 
of him by section forty of this Act, as a person who has authorised the issue 
of a prospectus in respect of an untrue statement purporting to be made by 
him as an expert shall not be so liable if he proves — 

(a) that, having given his consent under the said section forty to the 

issue of the prospectus, he withdrew it in writing before delivery 
of a copy of the prospectus for registration ; or 

(b) that, after delivery of a copy of the prospectus for registration and 

before allotment thereunder, he, on becoming aware of the untrue 
statement, withdrew his consent in writing and gave reasonable 
public notice of the withdrawal, and of the reason therefor ; or 

(c) that he was competent to make the statement and that he had 

reasonable ground to believe and did up to the time of the 
allotment of the shares or debentures, as the case may be, believe 
that the statement was true. 

(4) Where— 

(a) the prospectus contains the name of a person as a director of the 

company, or as having agreed to become a director thereof, and 
he has not consented to become a director, or has withdrawn his 
consent before the issue of the prospectus, and has not authorised 
or consented to the issue thereof ; or 

(b) the consent of a person is required under section forty of this Act 

to the issue of the prospectus and he either has not given that 
consent or has withdrawn it before the issue of the prospectus ; 
the directors of the company, except any without whose knowledge or 
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consent the prospectus was issued, and any other person who authorised the 
issue thereof shall be liable to indemnify the person named as aforesaid or 
whose consent was required as aforesaid, as the case may be, against all 
damages, costs and expenses to which he may be made liable by reason of 
his name having been inserted in the prospectus or of the inclusion therein 
of a statement purporting to be made by him as an expert, as the case may 
be, or in defending himself against any action or legal proceeding brought 
against him in respect thereof ; 

Provided that a person shall not be deemed for the purposes of this 
subsection to have authorised the issue of a prospectus by reason only of 
his having given the consent required by section forty of this Act to the 
inclusion therein of a statement purporting to be made by him as an 
expert. 

(5) For the purposes of this section — 

(a) the expression ** promoter means a promoter who was a party to 

the preparation of the prospectus, or of the portion thereof con- 
taining the untrue statement, but does not include any person 
by reason of his acting in a professional capacity for persons 
engaged in procuring the formation of the company ; and 

(b) the expression expert '' has the same meaning as in section 

forty of this Act. 

NOTES 

The section combines section 37 of the 1929 Act and section 65 of the 1947 Act. 
The last-mentioned section came into force on July 1, 1948. 

The effect of the section is that the persons specified in paragraphs (a) to (d) 
of subsection (1), supra, including under head (d) the expert in respect of untrue 
statements in that capacity, are liable in damages to persons who subscribe for any 
shares or debentures on the faith of the prospectus in respect of any damage sustained 
by reason of an untrue statement contained in the prospectus, unless they can set up 
and establish one of the defences set out in subsection (2), supra. Persons by whose 
authority or with whose knowledge or consent the prospectus is issued are liable to 
indemnify against such liability the persons specified in subsection (4), supra. A 
similar liability was imposed by section 37 of the 1929 Act, for the general effect of 
which, see the notes to that section in Buckley on Companies (11th Edn.) ; 5 Halsbury’s 
Laws (2nd Edn.) pp. 209 et seq. Some important changes were, however, effected by 
section 65 of the 1947 Act, and these have been incorporated in the present section. 
These changes relate mainly to the liability of an expert in respect of statements 
purporting to be made by him as an expert. 

Experts. — An expert who has given his consent to the issue of a prospectus under 
section 40, is not, by reason of that fact only, liable as a person who has authorised 
the issue of the prospectus either under subsection (1) or subsection (4), supra, unless, 
with regard to subsection (1), the statement so authorised by him contains any untrue 
statement. If any untrue statement is included, he is liable in damages to a person 
subscribing on the faith of the prospectus as a person authorising the issue of the 
prospectus. The defences available to other such persons under subsection (2), supra, 
are not, however, available to an expert. To escape liability, he must establish one 
of the defences set out in subsection (3), supra. 

An expert whose statement is included in a prospectus which is issued without 
his consent to such inclusion, or who has withdrawn his consent after having given it, 
in accordance with the provisions of section 40, is entitled to the same indemnity as 
a person named in the prospectus as a director without his consent, see subsection (4), 
supra. 

Changes in respect of persons other than experts. — Where a person other 
than an expert avails himself of the defence under subsection (2) (ii) that the statement 
fairly represented a statement by an expert or was a correct and fair copy of or extract 
from a report or valuation by an expert (which was sufficient for the purpose of the 
corresponding provision of the 1929 Act), he must now also prove (a) that he had 
reasonable ground to believe and did believe, up to the time of the issue of the 
prospectus, that the expert was competent, and (b) that the necessary consents had 
been given and not withdrawn before registration, or to his knowledge, before allotment. 
The onus is thus shifted from the plaintiff to the defendant. Under the 1929 Act, the 
plaintiff had to prove that the defendant had no reasonable grounds to believe that the 
expert was competent. 

Section 37 (3) of the 1929 Act, which provided for contribution between persons 
liable under the provision of that section to pay contribution, is not re-enacted in this 
s6ction. In 1929, when that provision was made, it was an exception to the general 
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rule, that there was no contribution between joint tort feasors. Since the Law Reform 
(Married Women and Tortfeasors) Act, 1935 (28 Halsbury’s Statutes 104, 473) (in 
England), and the Law Reform (Miscellaneous Provisions) (Scotland) Act, 1940 (in 
Scotland), this is no longer the case. Special provision is, therefore, no longer necessary, 
and contribution is recoverable under Part II of the 1935 Act and section 3 of the 1940 
Act, in England and Scotland respectively. 

Subject to the provisions of this section. — See the proviso to subsection (1) 
and subsections (2) and (3), supra. 

Liability to pay compensation. — ^The compensation must be established and 
awarded with reference to the actual loss sustained and is not a penalty imposed as 
a punishment {Thomson w . Clanmorris {Lord), [1900] 1 Ch. 718, C.A. ; 9 Digest 132, 
703). By subscription is meant application followed by allotment, and not subsequent 
purchase {Peek v. Gurney (1873), L.R. 6 H.L. 377 ; 9 Digest 102, 439). 

On the faith of the prospectus. — The plaintiff must have relied on the statement 
or material omission {Baty v. Keswick (1901), 85 L.T. 18 ; 9 Digest 104, 446). 

Untrue statement. — See note to section 30. See also section 46. As to the 
liability at common law for deceit, which is a cause of action distinct from a claim 
under the above section, see Derry v. Peek (1889), 14 App. Cas. 337, H.L. ; 9 Digest 
125, 642. 

Subsection (2) : Prospectus issued without directors’ consent. — Persons 
acting on advance copies of a prospectus issued without authority have not, per se, a 
right of action {Hoole v. Speak, [1904] 2 Ch. 732; 9 Digest 109, 501). A director 
who knows that a prospectus is to be issued and does not ask to see it cannot claim 
that it was issued without his knowledge or consent, and he cannot repudiate it after 
action brought nor is a repudiation by his defence “ reasonable public notice " 
{Drincqhier v. Wood, [1899] 1 Ch. 393, at pp. 405, 406 ; 9 Digest 129, 677). 

Reasonable public notice. — See Drincqhier v. Wood, supra. The notice must 
state not only the fact of witlidrnwal, but also the reason for such withdrawal, i.e., 
that he has become aware of the fact that the statement specified was untrue. 

Reasonable ground for belief. — See note to section 30. 

Subsection 2 (d) (U). — As to what has now to be proved under this ground of 
defence, see the note on “ effect of changes ", supra. The defendant cannot rely on 
a report which was not in existence when the prospectus was issued. {Coats {J . 6- P.), 
Ltd. V. Crossland (1904), 20 T.L.R. 800 ; 9 Digest 126, 646). 

Delivery of copy of prospectus for registration. — See section 40. 

Definitions. — " Expert " (section 40) ; " statement included in a prospectus " 
(section 46) ; " company " debenture ", " director ", " document ", " prospectus ", 
" share " (section 455 (1)) ; " person", "writing" (Interpretation Act, 1889, sections 
19, 20; 18 Halsbury's Statutes 1001). 

44. Criminal liability for mis-statements in prospectus. — 

(1) Where a prospectus issued after the commencement of this Act includes 
any untrue statement, any person who authorised the issue of the prospectus 
shall be liable — 

(a) on conviction on indictment, to imprisonment for a term not 

exceeding two years, or a fine not exceeding five hundred pounds, 
or both ; or 

(b) on summary conviction, to imprisonment for a term not exceeding 

three months, or a fine not exceeding one hundred pounds, or 
both ; 

unless he proves either that the statement was immaterial or that he had 
reasonable ground to believe and did, up to the time of the issue of the 
prospectus, believe that the statement was true. 

(2) A person shall not be deemed for the purposes of this section to 
have authorised the issue of a prospectus by reason only of his having given 
the consent required by section forty of this Act to the inclusion therein of a 
statement purporting to be made by him as an expert. 

NOTES 

The section reproduces section 66 of the 1947 Act, which came into force on 
July 1, 1948. 

No special provision had been made in the 1929 Act for criminal proceedings in 
respect of untrue statements in a prospectus. Prosecutions for the issue of misleading 
prospectuses were formerly brought in England under section 84 of the Larceny Act, 
1861 (4 Halsbury’s Statutes 554), and in Scotland at common law. The present 
provision has the effect, once the prosecution has established the falsity of a statement 
in a prospectus signed by a director, etc. of shifting the onus on to the defendant 
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to establish either (a) that the statement was immaterial ; or (b) that he believed on 
reasonable grounds up to the time of the issue of the prospectus that the statement 
was true. An expert who has given the consent required by section 40, is not ipso 
facto a “ person who authorised the issue of the prospectus " for the purpose of this 
section. 

Includes any untrue statement. — Sec section 46 ; as to untruth, sec notes to 
section 30. 

Authorised the issue. — As to signatures to the filed copy prospectus, see section 
41 (1) ; cf. s. 43 (1). 

Immaterial. — A\^hether a statement is material is a question of fact in each case 
(see R. V. Kylsafit {Lord), [1932] 1 K.B. 442 ; Digest Supp.). 

Reasonable ground of belief. — See note to section 30. 

Consent required by the Act. — See section 40. 

Definitions. — “Expert” (section 40 (3)); “prospectus” (section 455 (i)) ; 
“ ccmmencemcnt of this Act ” (section 462 (2)) ; “ person ” (Interpretation Act, 1889, 
section 19 ; 18 Halsbury’s Statutes 1001). 

45. Document containing offer of shares or debentures for sale 
to be deemed prospectus. — (1) Where a company allots or agrees to 
allot any shares in or debentures of the company with a view to all or any 
of those shares or debentures being offered for sale to the public, any 
document by which the offer for sale to the public is made shall for all 
purposes be deemed to be a prospectus issued by the company, and all 
enactments and rules of law as to the contents of prospectuses and to 
liability in respect of statements in and omissions from prospectuses, or 
otherwise relating to prospectuses, shall apply and have effect accordingly, 
as if the shares or debentures had been offered to the public for subscription 
and as if jDersons accepting the offer in respect of any shares or debentures 
were subscribers for those shares or debentures, but without prejudice to 
the liability, if any, of the persons by whom the offer is made, in respect of 
mis-statements contained in the document or otherwise in respect thereof. 

(2) For the purposes of this Act, it shall, unless the contrary is proved, 
be evidence that an allotment of, or an agreement to allot, shares or deben- 
tures was made with a view to the shares cr debentures being offered for sale 
to the public if it is shown — 

(a) that an offer of the shares or debentures or of any of them for sale 

to the public was made within six months after the allotment or 
agreement to allot ; or 

(b) that at the date when the offer w’as made the whefie consideration 

to be received by the company in respect of the shares or deben- 
tures had not been so received. 

(3) Section thirty-eight of this Act as applied by this section shall have 
effect as if it required a prospectus to state in addition to the matters required 
by that section to be stated in a prospectus — 

(a) the net amount of the consideration received or to be received by 

the company in respect of the shares or debentures to which the 
offer relates ; and 

(b) the place and time at which the contract under which the said 

shares or debentures have been or are to be allotted may be 
inspected ; 

and section forty-one of this Act as applied by this section shall have effect 
as though the persons making the offer were persons named in a prospectus 
as directors of a company. 

(4) Where a person making an offer to which this section relates is a 
company or a firm, it shall be sufficient if the document aforesaid is signed 
on behalf of the company or firm by two directors of the company or not 
less than half of the partners, as the case may be, and any such director or 
partner may sign by his agent authorised in writing. 
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NOTES 

This section reproduces section 38 of the 1929 Act. As to the position before 
then, see Urquhart v. Stracey, [1928] N.I. 162 ; Digest Supp. 

General Note. — A document is deemed to be a prospectus if (i) the company 
has allotted or agreed to allot its shares or debentures with a view to all or any being 
offered for sale to the public (cf. section 55) and (ii) the document is that by which 
the offer for sale to the public is made. The prospectus is deemed to be issued by the 
company, with all consequential liability of directors and others, but without prejudice 
to the liability of the persons, possibly an issuing house, by whom the offer for sale 
was actually made (subsection (1) supra ; cf. particularly the final provision of 
subsection (3)). 

All enactments ... as to prospectuses, etc. — See particularly sections 38 
(matter to be stated in prospectus ; modified by subsection (3) supra) ; 40 (experts) ; 
41 (registration) ; and 43, 44 (mis-statements ; civil and criminal liability). 

Subsection (2). — The evidence is not conclusive of the existence of an allotment 
or agreement to allot, but may be rebutted. 

Definitions. — " Offer for sale to the public " (section 55) ; " agent ", " company ", 
" debenture ", " director ", " prospectus ", " share " (section 455 (1)) ; " person " 

(Interpretation Act, 1889, section 19 ; 18 Halsbury’s Statutes 1001). 

46. Interpretation of provisions relating to prospectuses. — 

For the purposes of the foregoing provisions of this Part of this Act — 

(a) a statement included in a prospectus shall be deemed to be untrue 

if it is misleading in the form and context in which it is included ; 
and 

(b) a statement shall be deemed to be included in a prospectus if it is 

contained therein or in any report or memorandum appearing 
on the face thereof or by reference incorporated therein or issued 
therewith. 

NOTES 

The s-cction subsrtantially reproduces sections 68 (3) and (4) (b) of the 1947 Act, 
which came into force on July 1, 1948. 

Section 37 (1) of the 1929 Act (with which section 43, ante, corresponds) imposed 
liability for damage resulting from any untrue statement in a prospectus, but did not 
deal with omission of material information which could create just as mischievous a 
situation as an untrue statement. This particular defect is now remedied by this 
section and a liability is imposed where there is omission of information in a prospectus 
which would have the effect of rendering misleading a statement therein. 

A similar provision is made in regard to statements in lieu of prospectus, as to which 
see sections 30 and 48. 


A llotment 

47. Prohibition of allotment unless minimum subscription 
received. — (1) No allotment shall be made of any share capital of a company 
offered to the public for subscription unless the amount stated in the pro- 
spectus as the minimum amount which, in the opinion of the directors, must 
be raised by the issue of share capital in order to provide for the matters 
specified in paragraph 4 of the Fourth Schedule to this Act has been sub- 
scribed, and the sum payable on application for the amount so stated has 
been paid to and received by the company. 

For the purposes of this subsection, a sum shall be deemed to have been 
paid to and received by the company if a cheque for that sum has been 
received in good faith by the company and the directors of the company 
have no reason for suspecting that the cheque will not be paid. 

(2) The amount so stated in the prospectus shall be reckoned exclusively 
of any amount payable otherwise than in cash and is in this Act referred to 
as the minimum subscription 

(3) The amount payable on application on each share shall not be less 
than five per cent, of the nominal amount of the share. 

(4) If the conditions aforesaid have not been complied with on the 
expiration of forty days after the first issue of the prospectus, all money 
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received from applicants for shares shall be forthwith repaid to them without 
interest, and, if any such money is not so repaid within forty-eight days after 
the issue of the prospectus, the directors of the company shall be jointly 
and severally liable to repay that money with interest at the rate of five per 
cent, per annum from the expiration of the forty-eighth day : 

Provided that a director shall not be liable if he proves that the default 
in the repayment of the money was not due to any misconduct or negligence 
on his part. 

(5) Any condition requiring or binding any applicant for shares to 
waive compliance with any requirement of this section shall be void. 

(6) This section, except subsection (3) thereof, shall not apply to any 
allotment of shares subsequent to the first allotment of shares offered to the 
public for subscription. 

NOTES 

The section reproduces section 39 of the 1929 Act. 

The effect of the section is that, in the ca^e of the first allotment of shares 
offered to the public for subscription, no allotment may be made unless (I ) the minimum 
subscription has been subscribed ; and (2) the sum payable on application for the 
minimum subscription has been paid to and received by the company. In the case 
of the first or any subsequent allotment, the amount payable on application must be 
not less than 5 per cent of the nominal amount of the share. The requirements as 
regards a first allotment cannot be waived, and, in the event of non-compliance, 
application moneys must be repaid as provided for in subsection (4), supra. 

The object of these provisions is to ensure that a company commences business 
with sufficient capital (see also section 109, post). This requirement would be fully 
satisfied if the whole or part (not being less than the minimum subscription) w^ere 
underwritten, since in that case, if the issue is not favourably received by the public, 
the underwriters become liable to take up those shares as if they had been applied for 
in the ordinary way. The Act does not lay down any statutory requirements dealing 
with the financial stability of underwriters on the question of whether or not they can 
discharge the liability they may have to undertake any more than it does in the case 
of a cheque received in good faith from a subscriber, but it is assumed that the vigilance 
of the stock exchange will ensure that permission to deal will be granted only to a 
company which has made underwriting arrangements (i.e., in the event of the issue 
being underwritten) with a reputable and reliable firm. 

Offer to the public. — See notes to sections 38 and section 55. 

Minimum subscription. — This is the minimum amount which in the opinion 
of the directors is necessary to provide for the purchase price of property to be 
purchased, preliminary expen.‘^es and commission, and repayment of borrowed moneys 
and woiking capital (see the Fourth Schedule, paragraph 4). 

Payment by cheque. — Before the 1929 Act, a cheque was not payment until it 
had been cleared {Mears v. Western Canadian Pulp and Paper Co., Ltd., [1905] 2 Ch. 
353, C.A. ; 9 Digest 286, 1650). 

Repayment of moneys on non-compliance. — This provision applies only before 
allotment, and the company cannot after allotment pay back the application moneys 
[Burton v. Devan, [1908] 2 Ch. 240, per Neville, J., at j). 246 ; 9 Digest 267, 1652). 

Cross -references.^ — For the effect of an irregular allotment, see section 49. As 
to share capital, sec sections 59 et seq. As to applications and allotment, see sections 
50 to 52. 

Definitions. — " Company ", " director ", " prospectus ", " share " (section 

455 (1)). 

48. Prohibition of allotment in certain cases unless statement 
in lieu of prospectus delivered to registrar. — (1) A company having a 
share capital which does not issue a prospectus on or with reference to its 
formation, or which has issued such a prospectus but has not proceeded to 
allot any of the shares offered to the public for subscription, shall not allot 
any of its shares or debentures unless at least three days before the first 
allotment of either shares or debentures there has been delivered to the 
registrar of companies for registration a statement in lieu of prospectus 
signed by every person who is named therein as a director or a proposed 
director of the company or by his agent authorised in writing, in the form 
and containing the particulars set out in Part I of the Fifth Schedule to this 

CO. ACT. — 4 
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Act and, in the cases mentioned in Part II of that Schedule, setting out the 
reports specified therein, and the said Parts I and II shall have effect subject 
to the provisions contained in Part III of that Schedule. 

(2) Every statement in lieu of prospectus delivered under the fore- 
going subsection shall, where the persons making any such report as afore- 
said have made therein or have, without giving the reasons, indicated therein 
any such adjustments as are mentioned in paragraph 5 of the said Fifth 
Schedule, have endorsed thereon or attached thereto a written statement 
signed by those persons setting out the adjustments and giving the reasons 
therefor. 

(3) This section shall not apply to a private company. 

(4) If a cempany acts in contravention of subsection (1) or (2) of this 
section, the cempany and every director of the cempany who knowingly 
and wilfully authorises or permits the contravention shall be liable to a 
fine not exceeding one hundred pounds. 

(5) Where a statement in lieu of prospectus delivered to the registrar 
of companies under subsection (1) of this section includes any untrue state- 
ment, any person who authorised the delivery of the statement in lieu of 
prospectus for registration shall be liable — 

(a) on conviction on indictment, to imprisonment for a term not 

exceeding two years or a fine not exceeding five hundred pounds, 
or both ; or 

(b) on summary conviction, to imprisonment for a term not exceed- 

ing three months or a fine not exceeding one hundred pounds, or 
both ; 

unless he proves ('ither that the untrue state ment was immaterial or that he 
had reasonable ground to believe and did up to the time of the delivery for 
registration of the statement in lieu of prospectus believe that the untrue 
statement was true. 

(6) For the purposes of this section — 

(a) a statement included in a statiment in lieu of prospectus shall 

be deemed to be untrue if it is misleading in the form and 
context in which it is included ; and 

(b) a statement shall be deemed to be included in a statement in lieu 

of prospectus if it is contained therein or in any report or 
memorandum appearing on the face thereof or by reference 
incorporated therein. 


NOTES 

The section combines section 40 of the 1929 Act and section 67 (2)- (6), 68 (3) 
and 105 (4) of the 1947 Act. These last-mentioned provisions came into force on 
July 1, 1948. 

The effect of the section is that where a public company having a share capital 
allots shares or debentures otherwise than in pursuance of a prospectus issued to the 
public, it must deliver for registration a statement in lieu of prospectus in accordance 
with the provisions of Part I of the Fifth Schedule, post. In the cases specified in Part II 
of that Schedule, the reports there specified must be set out in the statement in lieu. 
No allotment may be made until three days after the statement in lieu has been filed. 
Penalties are imposed for contraventions or for untrue statements. 

The section covers, for example, the case of a private company converting 
itself into a public company and making an allotment (see also section 30). As a 
private company, there was no issue of shares to the public, but on becoming a public 
company, there may be need to come to the stock exchange for a quotation on these 
shares. In these circumstances, the provisions of section 38 (as to prospectus) will 
not apply if the company has issued a statement in lieu, and if it neither issues an offer 
for sale (as to which, see section 45), nor “ places ” the shares so as to constitute an 
invitation to the public under section 55. It should also be noted that a statement in 
lieu would not prevent an offer of sale to the public within six months after allotment 
or agreement to allot being deemed a prospectus under section 45. In that case, the 
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proper course would be to issue an ordinary prospectus which complies with section 38 
subject, however, to the exclusion of those provisions in appropriate cases under 
section 39. 

The provisions of sections 67 and 68 of the 1947 Act (which are incorporated in 
this section) required more detailed information as regards the particulars to be stated 
in a statement in lieu, as to which see Fifth Schedule and the notes thereto. 

The general effect of these changes is to bring the requirements as to the statement 
in lieu, into line with the requirements as to the prospectus itself. 

Irregular allotment. — As to avoidance of allotment, see section 49. 

Subsection (4): Knowingly and wilfully. — As to the term “ knowingly ", see 
note to section 40. Here, however, the contravention must not only be " knowingly ", 
i.e., with knowledge of the facts, but also " wilfully ", i.e., with the intention that the 
contravention should take place. As to the expression " wilfully " used in another 
connection, see section 149 (6). The additional requirement that the contravention 
must be wilful in order to render the director liable to the penalty was added by 
section 105 (4) of the 1947 Act, in order to ameliorate, to some extent, the stringency 
of the penal provisions cited in that subsection. 

Subsection (5) : Untrue statements. — The penalties for untrue statements in 
a statement in lieu (subsection (5) supra) are now the same as those for untrue state- 
ments in a prospectus ; as to untrue statements see notes to section 30. 

It should be noted that the penalty imposed for any contravention of these 
provisions will also apply to any contravention with regard to the reports required to 
be set out in a statement in lieu. 

Immaterial. — See note to section 44. 

Reasonable ground of belief. — See notes to section 30. 

Subsection (6). — Cf. section 30 (5) and 46. 

Definition. — " Private company " (section 28) ; " agent ", " company ", 

" debentures ", " director ", " prospectus ", " registrar of companies ", " share " 
(section 455 (1)). 

49. Effect of irregular allotment. — (1) An allotment made by a 
company to an applicant in contravention of the provisions of the two last 
foregoing sections shall be voidable at the instance of the applicant within 
one month after the holding of the statutory meeting of the company and 
not later, or, in any case where the company is not required to hold a statu- 
tory meeting, or where the allotment is made after the holding of the statu- 
tory meeting, within one month after the date of the allotment, and not 
later, and shall be so voidable notwithstanding that the company is in course 
of being wound up. 

(2) If any director of a company knowingly contravenes, or permits 
or authorises the contravention of, any of the provisions of the said sections 
with respect to allotment, he shall be liable to compensate the company 
and the allottee respectively for any loss, damages or costs which the com- 
pany or the allottee may have sustained or incurred thereby : 

Provided that proceedings to recover any such loss, damages, or costs 
shall not be commenced after the expiration of two years from the date of 
the allotment. 


NOTES 

The section reproduces section 41 of the 1929 Act. 

The provision confers a right on an applicant to avoid an irregular allotment and 
was first introduced by section 41 of the 1929 Act. It had previously been held, 
however, that an allotment before delivery of a statement in lieu of prospectus was 
void, but on the facts the allottee was estopped by his conduct from denying that he 
was a member (Be Jubilee Cotton Mills, Ltd., [1923] 1 Ch. 1, C.A. ; reversed on another 
ground sub nom. Jubilee Cotton Mills, Ltd. (Official Receiver and Liquidator) v. Lewis, 
[1924] A.C. 958; 9 Digest 46, 75). An ailotment following delivery of a statement 
so insufficient and illusionary as to amount to no statement, was, it seems, equally 
void, but an allotment following delivery of inaccurate particulars was not (Re Blair 
Open Hearth Furnace Co., Ltd., [1914] 1 Ch. 390, C.A. ; 9 Digest 144, 818). 

The applicant may within the month prescribed cither (1) commence an action 
claiming relief (Mears v. Western Canada Pulp and Paper Co., Ltd., [1905] 2 Ch. 353, 
C.A. ; 9 Digest 266, 1650) or may give notice of avoidance (which need not specify 
the ground) ; but the notice must be followed by prompt legal proceedings (Re 
National Motor Mail-Coach Co., Ltd., Anstis* and McLean's Claims, [1908] 2 Ch. 228; 
9 Digest 266, 1651). 
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Statutory meeting. — See section 130. The only companies not required to 
hold a statutory meeting are private companies (ibid., subsection (10)), companies 
limited by guarantee and not having a share capital, and unlimited companies (ibid., 
subsection (1)). 

Director who knowingly contravenes. — The contravention must be with 
knowledge of the facts ; but a director cannot escape liability by being ignorant of 
the law {Burton v. Bevan, [1908] 2 Ch. 240 ; 9 Digest 267, 1652). 

Irregular allotment. — The provisions of article 105 of Table A, Part I, in the First 
Schedule (article 88 of the corresponding Table in the 1929 Act) were unsuccessfully 
invoked to uphold an allotment invalidated by defect in appointment of directors, 
Morris v. Kanssen, [1946] A.C. 459 ; [1946] 1 All. E.R. 586, H.L. ; 2nd Digest Supp. 

Definitions. — “ Statutory meeting ” (section 130 (1)) ; “ company “ director " 
(section 455 (1)). 

50. Applications for, and allotment of, shares and debentures. — 

(1) No allotment shall be made of any shares in or debentures of a company 
in pursuance of a prospectus issued generally and no proceedings shall be 
taken on applications made in pursuance of a prospectus so issued, until the 
beginning of the third day after that on which the prospectus is first so issued 
or such later time (if any) as may be specified in the prospectus. 

The beginning of the said third day or such later time as aforesaid is 
hereafter in this Act referred to as “ the time of the opening of the subscrip- 
tion lists 

(2) In the foregoing subsection, the reference to the day on which the 
prospectus is first issued generally shall be construed as referring to the day 
on which it is first so issued as a newspaper advertisement : 

Provided that, if it is not so issued as a newspaper advertisement before 
the third day after that on which it is first so issued in any other manner, 
the said reference shall be construed as referring to the day on which it is 
first so issued in any manner. 

(3) The validity of an allotment shall not be affected by any contra- 
vention of the foregoing provisions of this section but, in the event of any 
such contravention, the company and every officer of the company who is 
in default shall be liable to a fine not exceeding five hundred pounds. 

(4) In the application of this section to a prospectus offering shares or 
debentures for sale, the foregoing subsections shall have effect with the 
substitution of references to sale for references to allotment, and with the 
substitution for the reference to the company and every officer of the 
company who is in default of a reference to any person by or through whom 
the offer is made and who knowingly and wilfully authorises or permits the 
contravention. 

(5) An application for shares in or debentures of a company which is 
made in pursuance of a prospectus issued generally shall not be revocable 
until after the expiration of the third day after the time of the opening of 
the subscription lists, or the giving before the expiration of the said third 
day, by some person responsible under section forty-three of this Act for the 
prospectus, of a public notice having the effect under that section of excluding 
or limiting the responsibility of the person giving it. 

(6) In reckoning for the purposes of this and the next succeeding section 
the third day after another day, any intervening day which is a Saturday or 
Sunday or which is a bank holiday in any part of Great Britain shall be dis- 
regarded, and if the third day (as so reckoned) is itself a Saturday or Sunday 
or such a bank holiday there shall for the said purposes be substituted the first 
day thereafter which is none of them. 

(7) This section shall not apply in relation to a prospectus to which 
paragraph (a) or (b) of subsection (2) of section thirty-nine of this Act 
applies. 

NOTES 

The section reproduces section 59 of the 1947 Act. That section came into force 
on July 1, 1948. 

This and the next sections amend the provisions of the 1929 Act with respect to 
the allotment of shares in several important respects. So far as this section is concerned. 
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the main changes can be summarised as follows : — (i) a company cannot close the lists 
and proceed to allotment immediately after the issue of the i)rospectus. There is now 
a minimum compulsory interval of two days between the issue of the prospectus and 
the allotment, so as to permit of Press comment and for the public to obtain advice ; 
(ii) applications are irrevocable for three days after the opening of the lists, so as to 
curb the operations of “ stags " who apply for them in order to sell quickly at a profit ; 
(Hi) the section is also applied to issues by a company to an issuing house or some 
other person and offered for sale by the issuing house or such other person. This ties 
up with the provisions of section 48, and extends the penalties under this section to 
such person as if he were a director or other officer of the company. 

It should be noted that these provisions do not apply in the case of a prospectus 
issued only to existing members or debenture holders or to a prospectus in respect of 
which a certificate of exemption has been granted (subsection (7), supra, and section 
39 (2)). 

Subsection (1) ; Prospectus issued generally. — See sections 39, 455 (1). 

Proceedings on applications. — The usual practice was summed up in the 
Cohen Report (paragraph 19) as follows : — Shortly after the publication of the 
prospectus, the lists are opened, or, in other words, the bank authorised by the company 
to receive applications and subscriptions from the public, is prepared to accept them. 
When sufficient applications have been received, the lists are closed and the company 
allots shares or securities to the public. These are the i:>roccedings here referred to. 
The lists may not be opened, nor any other steps taken as above or otherwise until the 
beginning of the third day after that on which the prospectus is first issued. 

Applications. — An application in the usual form impliedl}'^ authorises acceptance 
by post {Household Fire Insurance Co. v. Grant, (1879), 4 Ex. D. 216, C.A. ; 9 Digest 
282, 1740). Posting of an allotment letter completes the contract {Harris’s Case 
(1872), 7 Ch. App. 587 ; 9 Digest 267, 1657), unless it is posted, not to the applicant, 
but to someone else, not being his agent {H ebb’s Case (1867), L.R. 4 Eq. 9 ; 9 Digest 
263, 1631). There is no contract on a conditional application {Simpson’ s Case (1869), 
4 Ch. App. 184 ; 9 Digest 238, 1504) or where the allotment letter introduces a new 
term or condition {Addinell’s Case (1865), L.R. 1 Eq. 225 ; 9 Digest 274, 1681). See 
generally 5 Halsbury’s Laws (2nd Edn.) pp. 253-255. 

Validity of allotment. — Where an allotment has been made on a binding contract 
to take shares, it cannot be cancelled by the company {Adams’ Case (1872), L.R. 13 
Eq. 474 ; 9 Digest 264, 1638), and contravention of these provisions does not entitle 
the allottee to repudiate the shares allotted to him. 

Knowingly and wilfully. — See note to section 40. 

Subsection (5) ; Restriction on power of revocation. — This provision over- 
rules the decisions in Ramsgate Victoria Hotel Co. v. Monte fiore (1866), L.R. 1 Exch. 
109 ; 9 Digest 275, 1693 (where it was held that an application could be withdrawn 
before allotment), and Pentelow’s Case (1869), 4 Ch. App. 178 ; 9 Digest 274, 1682 
(where it was held that it could be withdrawn while the company was still in fieri). 

It will be noted that the provision is excluded where a director or other person 
responsible under section 43, gives public notice under that section with respect to 
some misrepresentation or omission in the prospectus. As to liability for untrue 
statements, etc., in a prospectus, see sections 42, 43 and generally 5 Halsbury’s Laws 
(2nd Edn.) pp. 198 et seq. 

Subsection (7). — This subsection re-enacts a corresponding provHion of section 
64 (3) of the 1947 Act, and provides that where a certificate of exemption is granted 
under section 39, ante, the provisions of this section do not apply. 

Definitions. — " Prospectus issued generally ” (sections 39, 455 (1)) ; " offer for 
sale" (section 45 (2)) ; "officer in default" (section 440 (2)) ; "bank holiday", 
" company ", " debenture ", " officer ", " prospectus ", " share " (section 455 (1)). 

51. Allotment of shares and debentures to be dealt in on stock 
exchange. — (1) Where a prospectus, whether issued generally or not, states 
that application has been or will be made for permission for the shares or 
debentures offered thereby to be dealt in on any stock exchange, any allot- 
ment made on an application in pursuance of the prospectus shall, whenever 
made, be void if the permission has not been applied for before the third 
day after the first issue of the prospectus or if the permission has been refused 
before the expiration of three weeks from the date of the closing of the sub- 
scription lists or such longer period not exceeding six weeks as may, within 
the said three weeks, be notified to the applicant for permission by or on 
behalf of the stock exchange. 

(2) Where the permission has not been applied for as aforesaid, or has 
been refused as aforesaid, the company shall forthwith repay without interest 
all money received from applicants in pursuance of the prospectus, and, if 
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any such money is not repaid within eight days after the company becomes 
liable to repay it, the directors of the company shall be jointly and severally 
liable to repay that money with interest at the rate of five per cent, per annum 
from the expiration of the eighth day : 

Provided that a director shall not be liable if he proves that the default 
in the repayment of the money was not due to any misconduct or negligence 
on his part. 

(3) All money received as aforesaid shall be kept in a separate bank 
account so long as the company may become liable to repay it under the last 
foregoing subsection ; and, if default is made in complying with this sub- 
section, the company and every officer of the company who is in default 
shall be liable to a fine not exceeding five hundred pounds. 

(4) Any condition requiring or binding any applicant for shares or 
debentures to waive compliance with any requirement of this section shall 
be void. 

(5) For the purposes of this section, permission shall not be deemed to 
be refused if it is intimated that the application for it, though not at present 
granted, will be given further consideration. 

(6) This section shall have effect — 

(a) in relation to any shares or debentures agreed to be taken by a 

person underwriting an offer thereof by a prospectus as if he 
had applied therefor in pursuance of the prospectus ; and 

(b) in relation to a prospectus offering shares for sale with the 

following modifications, that is to say — 

(i) references to sale shall be substituted for references 
to allotment ; 

(ii) the persons by whom the offer is made, and not the 
company, shall be liable under subsection (2) to repay 
money received from applicants, and references to the 
company’s liability under that subsection shall be construed 
accordingly ; and 

(iii) for the reference in subsection (3) to the company and 
every officer of the company who is in default there shall be 
substituted a reference to any person by or through whom 
the offer is made and who knowingly and wilfully authorises 
or permits the default. 

NOTES 

The section reproduces section 60 of the 1947 Act, with the exception of subsection 
(5) of that section (as to which, see section 109 (1) (c), post). Section 60 came into 
force on July 1, 1948. 

The purpose of this section is to afford the investor a greater measure of security 
by making it obligatory, in effect, on every public company which stated in its 
prospectus that application had been or would be made for permission to deal to apply 
for permission not later than two days after the issue of the prospectus ; if permission 
was not applied for before the third day or was definitively refused before the expiration 
of a period of three weeks (which can be extended to six weeks), the allotment is to be 
avoided and the subscription moneys are to be returned forthwith to the applicants. 
An incidental result may be that a new company may be prevented from carrying on 
business for a period of six weeks (see section 109 (1) (c)). 

Moneys paid in respect of applications from the public and underwriters must be 
returned if a quotation is not granted by the stock exchange or where application for 
permission to deal is not made within the specified time limit. If, however, the stock 
exchange decide to defer consideration, this is not deemed to be a refusal (see sub- 
section (5), supra). It should be noted that the liability to repay may be extended to 
the directors in certain events (see subsection (2), supra), and to persons offering 
shares for sale (subsection (6), supra). For the protection of investors, a statutory 
obligation is placed on a company to pay all moneys received from subscribers into a 
separate banking account, where they must be 'kept intact until the conditions set 
out in subsection (2), supra, have been complied with, that is to say, so long as the 
company may become liable to repay it to applicants. While the liability may arise, 
any cheque drawm on that account must be regarded as a misapplication of subscription 
funds. 
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Subsection (2) : Misconduct or negligence. — A director is liable for negligence 
in performing his duties [Re City Equitable Fire Insurance Co., Ltd., [1925j Ch. 407 
C.A. ; Digest Supp.), but an error of judgment by a director acting honestly and with 
reasonable care does not render him liable (Lagunas Nitrate Co. v. Lagunas Syndicate, 
[1899] 2 Ch. 392, C.A. ; 9 Digest 468, 5059). See generally 5 Halsbury’s Laws (2nci 
Edn.) pp. 325 et seq. Where a director has acted negligently but honestly and 
reasonably, he may, in certain circumstances, be relieved from liability, either wholly 
or in part (see section 448 (1)). 

Subsection (6) : Underwriter. — -A. person underwriting an offer, is one who 
guarantees the subscription of the proposed issue and it is not unusual in such cases 
for the underwriter to protect himself by prior agreements with sub-underwriters to 
which the company is not a party. By section 38, and the Fourth Schedule, Part I, 
paragraph 11, certain particulars of underwriting commissions must be stated in a 
prospectus. 

Prospectus offering shares for sale. — See section 455 (1) ; cf. sections 39, 45. 

Knowingly and wilfully. — See note to section 48. 

Definitions. — “ Prospectus issued generally" (sections 39, 455 (1)) ; " offer for 
sale" (section 45 (2)); "officer in default" (section 440 (2)); "company", 
" debenture ", " director ", " officer ", " prospectus ", " share " (section 455 (1)). 

52. Return as to allotments. — ■(!) Whenever a company limited 
by shares or a company limited by guarantee and having a share capital 
makes any allotment of its shares, the company shall within one month 
thereafter deliver to the registrar of companies for registration — 

(a) a return of the allotments, stating the number and nominal amount 

of the shares comprised in the allotment, the names, addresses 
and descriptions of the allottees, and the amount, if any, paid or 
due and payable on each share ; and 

(b) in the case of shares allotted as fully or partly paid up otherwise 

than in cash, a contract in writing constituting the title of the 
allottee to the allotment together with any contract of sale, or 
for services or other consideration in respect of which that 
allotment was made, such contracts being duly stamped, and a 
return stating the number and nominal amount of shares so 
allotted, the extent to which they are to be treated as paid up, 
and the consideration for which they have been allotted. 

(2) Where such a contract as above mentioned is not reduced to 
writing, the company shall within on 3 month after the allotment deliver 
to the registrar of companies for registration the prescribed particulars of 
the contract stamped with the same stamp duty as would have been payable 
if the contract had been reduced to writing, and those particulars shall be 
deemed to be an instrument within the meaning of the Stamp Act, 1891, 
and the registrar may, as a condition of filing the particulars, require that 
the duty payable thereon be adjudicated under section twelve of that Act. 

(3) If default is made in complying with this section, every officer of 
the company who is in default shall be liable to a fine not exceeding fifty 
pounds for every day during which the default continues : 

Provided that, in case of default in delivering to the registrar of com- 
panies within one month after the allotment any document required to be 
delivered by this section, the company, or any officer liable for the default, 
may apply to the court for relief, and the court, if satisfied that the omission 
to deliver the document was accidental or due to inadvertence or that it 
is just and equitable to grant relief, may make an order extending the tim3 
for the delivery of the document for such period as the court may think 
proper. 

NOTES 

The section reproduces section 42 of the 1929 Act with a minor amendment to 
subsection (3) made by section 105 (1) of the 1947 Act, which cam 2 into force on 
July 1. 1948. 

The section provides in effect that every company which has a share capital 
mast, within a m^nth of any allotmmt of shares, mike a return of allotments containing 
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the particulars and accompanied by the documents specified in subsection (1) (a) 
and (b), supra, or in subsection (2), as the case may be. Default renders every officer 
of the company liable to the penalty provided for in subsection (3), supra, but the 
Court has power to grant relief in suitable cases. 

Section 42 (3) of the 1929 Act provided that the persons liable to that penalty 
were “ every director, manager, secretary, or other officer of the company who is 
knowingly a party to the default This was amended by section 105 (1) and the 
Fifth Schedule of the 1947 Act to read “ every officer of the company who is in 
default " and the section is here reproduced as so amended. 

Contract in writing. — Where an option is granted to take fully paid shares as 
part of the consideration, a contract or memorandum of a contract exercising the 
option is required (Re Coolgardie Consolidated Gold Mines, Ltd. (1898), 14 T.L.R. 277 ; 
9 Digest 307, 1903). 

Consideration for allotment. — As to what is an adequate statement of the 
consideration, see Re Frost (5.) Co., Ltd., [1899] 2 Ch. 207, C.A. ; 9 Digest 309, 
1917. 

Subsection (2) : Prescribed particulars. — These are contained in Board of 
Trade Form No. 52 (S.K. & O. 1929 No. 823, r. 1, see Appendix V, post.) 

Instrument. — See the Stamp Act, 1891, section 122 (16 Halsbury’s Statutes 655). 

Adjudication under the Stamp Act. — See ibid., section 12 (16 Halsbury's 
Statutes 621). 

Subsection (3) : Accidental omission. — An accident is probably an unlooked 
for mishap or an untoward event which was not expected or designed (see Fenton v. 
Thorley & Co., Ltd., [1903] A.C. 443 ; 34 Digest 266, 2264). 

Inadvertence. — This includes cases where there has been delay in adjudicating 
on the stamp duty (Re Lucky Guss, Ltd. (1898), 79 L.T. 722 ; 9 Digest 319, 2013), or 
ignorance or forgetfulness of the law (Re Jackson 6- Co., Ltd., [1899] 1 Ch, 348 ; 9 
&gest 307, 1904). 

Just and equitable to grant relief. — See Spiers and Bevan's Case, [1899] 1 Ch. 
210; 9 Digest 319, 2008. 

Relief by the Court. — The Court has a wide discretion, and the statutory 
provisions apply whether any part or the whole of the consideration was other than 
cash (Re Tom-Tit Cycle Co., Ltd. (1899), 43 Sol. Jo. 334 ; 9 Digest 317, 1988). For 
cases where relief was granted under former Acts, see 5 Halsbury's Laws (2nd Edn.), 
pp. 261, 262, note (m). 

The application is made by motion (R.S.C., Order 53B, r. 7 (a)) to the Court having 
jurisdiction to wind up the company (see section 455 (1)). In the High Court, juris- 
diction may be exercised either by the Judge to whom the winding-up jurisdiction of 
the High Court is from time to time assigned or by any other judge of the Chancery 
Division (R.S.C., Order 53B, r. 1). The notice of motion must be supported by an 
affidavit, which should set out the reasons for failure to deliver the contract or the 
prescribed particulars of the contract, as the case may be, for registration (Re Victoria 
Brick Works Co., Ltd., Seaton’s Case (1898), 5 Mans. 350 ; 9 Digest 318, 2002). For 
form of notice of motion (which will require minor amendment to conform with this 
Act), see Encyclopaedia of Court Forms, title Companies, Vol. 6, Form No. 110. 

A copy of the documents required to be registered under this section, if certified 
by the registrar, is admissible in evidence (see section 426 (3)). 

Definitions. — “ Company limited by guarantee “ company limited by shares " 
(section 1 (2)); "officer who is in default" (section 440 (2)); "company", 
" document ", " prescribed ", " registrar of comi)anies ", " share ", " the Court " 
(section 455 (1)); "instrument" (Stamp Act, 1891, section 122; 16 Halsbury’s 

Statutes 655). 

Commissions and Discounts, etc. 

53. Power to pay certain commissions, and prohibition of 
payment of all other commissions, discounts, etc. — (1) It shall be 
lawful for a company to pay a commission to any person in consideration 
of his subscribing or agreeing to subscribe, whether absolutely or con- 
ditionally, for any shares in the company, or procuring or agreeing to 
procure subscriptions, whether absolute or conditional, for any shares in 
the company if — 

(a) the payment of the commission is authorised by the articles ; 

and 

(b) the commission paid or agreed to be paid does not exceed ten per 

cent, of the price at which the shares are issued or the amount or 
rate authorised by the articles, whichever is the less ; and 



SECTION 53 


57 


(c) the amount or rate per cent, of the commission paid or agreed to 

be paid is — 

(i) in the case of shares offered to the public for subscription, 
disclosed in the prospectus ; or 

(ii) in the case of shares not offered to the public for sub- 
scription, disclosed in the statement in lieu of prospectus, or 
in a statement in the prescribed form signed in like manner as 
a statement in lieu of prospectus and delivered before the pay- 
ment of the commission to the registrar of companies for 
registration, and, where a circular or notice, not being a 
prospectus, inviting subscription for the shares is issued, also 
disclosed in that circular or notice ; and 

(d) the number of shares which persons have agreed for a commission 

to subscribe absolutely is disclosed in manner aforesaid. 

(2) Save as aforesaid, no company shall apply any of its shares or 
capital money either directly or indirectly in payment of any commission, 
discount or allowance to any person in consideration of his subscribing or 
agreeing to subscribe, whether absolutely or conditionally, for any shares in 
the company, or procuring or agreeing to procure subscriptions, whether 
absolute or conditional, for any shares in the company, whether the shares 
or money be so applied by being added to the purchase money of any property 
acquired by the company or to the contract price of any work to be executed 
for the company, or the money be paid out of the nominal purchase money 
or contract price, or otherwise. 

(3) Nothing in this section shall affect the power of any company to 
pay such brokerage as it has heretofore been lawful for a company to pay. 

(4) A vendor to, promoter of, or other person who receives payment 
in money or shares from, a company shall have and shall be deemed always 
to have had power to apply any part of the money or shares so received in 
payment of any commission, the payment of which, if made directly by the 
company, would have been legal under this section. 

(5) If default is made in complying with the provisions of this section 
relating to the delivery to the registrar of the statement in the prescribed 
form, the company and every officer of the company who is in default shall 
be liable to a fine not exceeding twenty-five pounds. 

(6) Nothing in this section shall affect the operation of subsection (2) 
of section three of the Gas Undertakings Act, 1934 (which limits the rate at 
which commission may be paid by gas undertakers). 

NOTES 

Subsections (l)-(5) of this section reproduce section 43 of the 1929 Act. The 
section permits the payment of limited commissions to underwriters, etc., of an issue 
of shares by the company, vendor, or promoter, continues former powers to pay 
brokerage, and forbids the application of shares or capital money otherwise in paying 
discount, allowances, or commissions. As to underwriting generally, see 5 Halsbury's 
Laws (2nd Edn.), pp. 160 et seq. ; as to disclosure in accounts, sec the Eighth Schedule, 
post : as to payment of commission out of premiums on shares, see section 56 (2) (b). 

Subsection (1): Payment of commission to directors. — See Ural Caspian 
Oil Corporation v. Hume-Schroeder (1913), Times, July 31. 

Subscribing. — As to the meaning of the term, see Arnison v. Smith (1889), 
41 Ch.D. 348, C.A., at p. 357 ; 9 Digest 114, 544. 

Authorised by the articles. — See Table A, Part I, Art. 6, First Schedule. 
Authority in the memorandum alone is insufficient (Re Bolivia Republic Exploration 
Syndicate, Ltd., [1914] 1 Ch. 139 ; 9 Digest 180, 1140). 

Shares offered to the public . . . prospectus. — See generally, sections 38, 48. 

Statements in lieu of prospectus. — See sections 30, 48. 

Delivered before payment. — ^The statement in lieu, etc. (containing the required 
information), must be filed before allotment, otherwise the commission, etc., is not 
recoverable (Andreae v. Zinc Mines of Great Britain, [1918] 2 K.B. 454; 9 Digest 79, 
1139). Private companies must also comply with these provisions (Dominion of 
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Canada General Trading and Investment Syndicate v. Brigstocke, [1911] 2 K.B. 648; 9 
Digest 79, 1138). 

Statement in prescribed form. — For the form prescribed, see Board of Trade 
Form No. 58 (S.R. & O. 1929 No. 823, Sched. see Appendix V, post.). 

Subsection (2) : Discount. — As to power to issue shares at a discount, see 
section 57, post. 

Subsection (4) : Vendor. — See Fourth Schedule, Part II. See also Table A, 
Part I, article 6, First Schedule. 

Promoter. — See section 43 (5) (in another connection). 

Subsection 6 : Gas Undertakings Act, 1934. — This Act has now been repealed 
by the Gas Act, 1948, section 71 and Schedule IV. 

Definitions. — “Offering shares to the public’* (section 55) ; “officer who is 
in default” (section 440 (2)); “articles”, “company”, “officer”, “prescribed”, 
“ prospectus ”, “ share ” (section 455 (1)). 

54. Prohibition of provision of financial assistance by company 
for purchase of or subscription for its own, or its holding company’s 
shares. — (1) Subject as provided in this section, it shall not be lawful for 
a company to give, whether directly or indirectly, and whether by means of 
a loan, guarantee, the provision of security or otherwise, any financial 
assistance for the purpose of or in connection with a purchase or subscription 
made or to be made by any person of or for any shares in the company, or, 
whore the company is a subsidiary company, in its holding company : 

Provided that nothing in this section shall be taken to prohibit — 

(a) where the lending of money is part of the ordinary business of a 

company, the lending of money by the company in the ordinary 
course of its business ; 

(b) the provision by a company, in accordance with any scheme for 

the time being in force, of money for the purchase of, or 
subscription for, fully-paid shares in the company or its holding 
company, being a purchase or subscription by trustees of or 
for shares to be held by or for the benefit of employees of the 
company, including any director holding a salaried employment 
or office in the company ; 

(c) the making by a company of loans to persons, other than directors, 

bona fide in the employment of the company with a view to 
enabling those persons to purchase or subscribe for fully-paid 
shares in the company or its holding company to be held by 
themselves by way of beneficial ownership. 

(2) If a company acts in contravention of this section, the company 
and every officer of the company who is in default shall be liable to a fine 
not exceeding one hundred pounds. 

NOTES 

The section combines section 45 of the 1929 Act, and section 73 of the 1947 Act. 
The last-mentioned section came into force on July 1, 1948. 

Effect of changes. — The prohibition contained in section 45 of the 1929 Act 
on the purchase by a company of its own shares or the provision of financial assistance 
for that purpose (with an exception in favour of employees or the lending of money 
in the ordinary course of business), was extended by section 73 of the 1947 Act to the 
provision of money by a company to assist a subscription for the shares of its holding 
company. 

Validity of security issued. — A debenture issued by a company in connection 
with a purchase of its shares, and thus in contravention of section 45 of the 1929 Act, 
was held nevertheless to be a valid security ( Victor Battery Co., Ltd. v. Curry* s. Ltd., 
[1946] Ch. 242 ; [1946] 1 All E.R. 519 ; 2nd Digest Supp.). 

Purchase of shares. — Apart from the penalties imposed for contravention, an 
act done in contravention of the section may be ultra vires (Whiteman v. Sadler, [1910] 
C.A. 514, at pp. 525, 526 ; 35 Digest 204, 294), but compare the Victor Battery 
Co., Ltd., case supra. If the articles give the company power to purchase its own 
shares, the article giving such power is void (Re Irish Provident Assurance Co., Ltd., 
[1913] 1 I.R. 352, C.A. ; 9 Digest 617, /). “ Purchase ” does not include the acquisition 
of shares by subscription and allotment. (Re V. G. M. Holdings, Ltd., [1942] Ch. 235 ; 
[1942] 1 All E.R. 224, C.A.; but the section extends to financial assistance in connection 
with a subscription). 
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For the position where a company already holds shares in its holding company, 
or where a company becomes a subsidiary of another company in which it is already a 
shareholder, see section 27, ante. As to the power of a company to acquire its shares 
on a reduction of capital, see section 66. 

Disclosure in accounts. — See the Eighth Schedule. 

Definitions. — “Holding company “, “subsidiary company"' (section 154); 
“ officer who is in default “ (section 440 (2)) ; “ company ", “ director “ officer " 
(section 455 (1)). 

Construction of References to offering Shares or Debentures 
to the Public 

55. Construction of references to offering shares or debentures 
to the public. — (1 ) Any reference in this Act to offering shares or debentures 
to the public shall, subject to any provision to the contrary contained therein, 
be construed as including a reference to offering them to any section of the 
public, whether selected as members or debenture holders of the company 
concerned or as clients of the person issuing the prospectus or in any other 
manner, and references in this Act or in a company’s articles to invitations 
to the public to subscribe for shares or debentures shall, subject as aforesaid, 
be similarly construed. 

(2) The foregoing subsection shall not be taken as requiring any offer 
or invitation to be treated as made to the public if it can properly be regarded, 
in all the circumstances, as not being calculated to result, directly or indirectly, 
in the shares or debentures becoming available for subscription or purchase 
by persons other than those receiving the offer or invitation, or otherwise 
as being a domestic concern of the persons making and receiving it, and in 
particular — 

(a) a provision in a company’s articles prohibiting invitations to the 

public to subscribe for shares or debentures shall not be taken as 
prohibiting the making to members or debenture holders of an 
invitation which can properly be regarded as aforesaid ; and 

(b) the provisions of this Act relating to private companies shall be 

construed accordingly. 


NOTES 

The section reproduces section 68 (1) and (2) of the 1947 Act which came into 
force on July 1, 1948. 

The effect of the section is that, in general, an offer of shares or debentures to 
any selected portion of the public, including existing members or debenture holders 
and clients of the person issuing the prospectus is, unless the contrary is expressly 
stated, an otter of those shares or debentures to the public. If, however, such an 
offer is not calculated to result in the shares, etc., coming into the ownership of persons 
other than those to whom they are offered, it will not be treated as an offer to the 
public. This includes any offer which can be regarded as a domestic concern of the 
persons making and receiving it, and, in particular, a prohibition in a company's 
articles against invitations to the public to subscribe for its shares or debentures does not 
preclude a bona fide invitation to existing members or debenture holders and similarly 
the prohibition imposed by section 28, ante, on any invitation to the public to subscribe 
for any shares or debentures of the company does not preclude a bona fide invitation 
to its members or debenture holders. 

The object of these provisions is to ensure that the prospectus requirements of 
section 38 apply while not interfering unduly with domestic arrangements between a 
company and its members and debenture holders. In effect, the section deals with 
the question of the channel by which shares of a new issue reach the public. Normally, 
shares, etc., may reach the public in two ways : (i) by a prospectus issued by the 
company, and (ii) by an offer of sale. There is, however, a third way, and that is by 
“ placings “ (see also section 39, ante). Under the 1929 Act, the position was not 
at all clear as to what constituted an “ offer “ (see Cohen Report, Cmd. 6659, para- 
graphs 22, 25, 36, and 42), and it was considered that in some circumstances a document 
which offered shares to certain members of the public would not necessarily come 
under the prospectus requirements as being an offer for sale with the consequence 
that no prospectus was issued in these cases at all although it would have been desirable 
for one to be issued. To deal with that situation, the 1947 Act imposed a test of a 
different kind in order to clarify the position. It is therefore provided that any 



60 


COMPANIES ACT, 1948— PART II 


document which places shares with a view to their being offered for sale to the public 
will come under the provisions of sections 38 or 45, as the case may be. Such offer, 
however, is not to be treated as an offer to the public if the shares, etc., do not come 
into the ownership of persons other than those to whom they are offered. This includes 
offers which can be regarded as a “ domestic concern " of the persons concerned. 
Such types of “ offer *’ are those set out in subsection (2), supra. 

Permission to deal on stock exchange. — See section 51. 

Certificates of exemption. — Sec section 39. 

Definitions. — “ Members ” (section 26) ; “ private company ” (section 28) ; 

airticles " company " debenture ", " share " (section 455 (1)). 

Issue of Shares at Premium and Discount and Redeemable 
Preference Shares 

56. Application of premiums received on issue of shares. — (1) 

Where a company issues shares at a premium, whether for cash or otherwise, 
a sum equal to the aggregate amount or value of the premiums on those 
shares shall be transferred to an account, to be called the share premium 
account and the provisions of this Act relating to the reduction of the 
share capital of a company shall, except as provided in this section, apply 
as if the share premium account were paid up share capital of the company. 

(2) The share premium account may, notwithstanding anything in 
the foregoing subsection, be applied by the company in paying up unissued 
shares of the company to be issued to members of the company as fully paid 
bonus shares, in writing off — 

(a) the preliminary expenses of the company ; or 

(b) the expenses of, or the commission paid or discount allowed on, 

any issue of shares or debentures of the company ; 
or in providing for the premium payable on redemption of any redeemable 
preference shares or of any debentures of the company. 

(3) Where a company has before the commencement of this Act issued 
any shares at a premium, this section shall apply as if the shares had been 
issued after the commencement of this Act : 

Provided that any part of the premiums which has been so applied 
that it does not at the commencement of this Act form an identifiable part 
of the company’s reserves within the meaning of the Eighth Schedule to 
this Act shall be disregarded in determining the sum to be included in the 
share premium account. 


NOTES 

The section reproduces section 72 (1), (3) and (5) of the 1947 Act. That section 
came into force on July 1, 1948. 

Effect of change. — No special authority is required to issue shares at a premium 
and under the 1929 Act, it appeared there was nothing to prevent the premium being 
treated as revenue and, therefore, available for distribution as dividend. This section 
now makes it clear that share premiums must not be distributed as dividend, neither 
can they be applied for any purposes other than those here specified (but see the proviso 
to subsection (3), supra). 

Shares issued at a premium. — I.e., when the amount paid to take up the shares 
issued by the company is more than the nominal value of the shares. 

Share premium account. — In future, where a company issues shares at a 
premium, it will be necessary for a share premium account to be kept, and under the 
provisions of subsection (2), supra, those premiums may be applied only for the 
purposes there given. As to redemption of redeemable preference shares, see section 58. 

Reduction of share capital . — See generally, sections 66 to 7 1 . 

Share premium . . . paid up share capital. — The share capital is always 
recorded as the nominal value of the shares issued. In future, a share premium 
account becomes part of the paid up capital, although it is not represented by shares 
owned by members but is a book entry. 

Paying up unissued shares . . . to be issued . . . as . . . bonus shares. — 

This may be effected in accounting by transferring the sum concerned from share 
premium account to share capital account. 
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Subsection (3). — If the share premium account is identifiable at the time the 
section comes into force, it is dealt with in the manner provided for in the section, 
notwithstanding that the account existed before the commencement of the Act. 

Company’s reserves.— Under the proviso to subsection (3) of this section, 
there are other ways in which share premiums could properly be used (as to which, 
see the Eighth Schedule. 

Disclosure requirements.— See the Eighth Schedule, post. The reference 
would appear to relate to Part IV of the Schedule). 

Definitions. — “ Share capital " (section 59) ; '* company ”, ” share ” (section 
455 (1)) ; ” commencement of this Act ” (section 462 (2)). 

57. Power to issue shares at a discount. — (1) Subject as provided 
in this section, it shall be lawful for a company to issue at a discount shares 
in the company of a class already issued : 

Provided that — 

(a) the issue of the shares at a discount must be authorised by 

resolution passed in general meeting of the company, and 
must be sanctioned by the court ; 

(b) the resolution must specify the maximum rate of discount at 

which the shares are to be issued ; 

(c) not less than one year must at the date of the issue have elapsed 

since the date on which the company was entitled to commence 
business ; 

(d) the shares to be issued at a discount must be issued within one 

month after the date on which the issue is sanctioned by the 
court or within such extended time as the court may allow. 

(2) Where a company has passed a resolution authorising the issue of 
shares at a discount, it may apply to the court for an order sanctioning the 
issue, and on any such application the court, if, having regard to all the 
circumstances of the case, it thinks proper so to do, may make an order 
sanctioning the issue on such terms and conditions as it thinks fit. 

(3) Every prospectus relating to the issue of the shares must contain 
particulars of the discount allowed on the issue of the shares or of so much 
of that discount as has not been written ofi at the date of the issue of the 
prospectus. 

If default is made in complying with this subsection, the company and 
every officer of the company who is in default shall be liable to a default fine. 

NOTES 

The section reproduces section 47 of the 1929 Act. 

The effect of the section is that a company may^now^issue shares at a discount 
in the strictly circumscribed conditions here stated. The shares so issued must be of 
a class openly issued, the issue must be sanctioned by the company in general meeting 
by a resolution specifying the maximum rate of discount, and passed at least a year 
after the company has commenced business, the issue must then be sanctioned by the 
Court, and the shares must be issued within a month of such sanction unless that 
time is extended by the Court (subsection (1)). Particulars of the discount must be 
shown in the prospectus relating to the issue, with a penalty imposed for default 
(subsection (3)). Application to the Court is by petition (R.S.C., Order 5313, r. 5 (g)), 
and must be supported by affidavit unless otherwise ordered {ibid., r. 3 ; Order 38^ 
r. 1). The affidavits should set out the terms of the proposed issue, and facts proving 
that shares of a similar character are valued approximately at the price at which it is 
proposed to issue them. Unless the Court otherwise directs, every order sanctioning 
the issue of shares at a discount must contain a direction that an office copy of the 
order is to be delivered to the Registrar for registration within ten days of the making 
of the order or such further time as the Court may allow and that the order is not to 
take effect till such office copy has been delivered (Order 53B, r. 12) ; application to 
extend time is by summons, ibid. r. 8 (m), S.I. 1948 No. 1756. 

Accountancy aspect. — It should be noted that by section 53 payment of indem- 
nity and brokerage commissions is allowed in the conditions there stated. This section 
authorises the issue of shares at a discount. A discount on shares in effect, means that 
the purchaser derives a monetary advantage equivalent to the amount of the discount, 
that is to say, the agreed purchase price of the shares is, in fact, less than its nominal 
value. From an accounting point of view, the amount of discount is placed to a 
” share discount account ” (usually on final call) and credited to the member's account. 
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The member will be charged with the ** calls **, but will only be required to pay the 
difference on his account. The share capital account, however, will show at par. 
See further, as to disclosure in accounts, the Eighth Schedule. 

The value of these provisions is that a company whose shares are quoted below 
par on the stock exchange are enabled to make a further issue of shares in circumstances 
where otherwise it might not be able to find willing purchasers. 

Illegality. — Apart from the provisions of this section, the issue of shares at a 
discount is still illegal, as it was before 1929, and a contract to issue shares otherwise 
than in accordance with the section is void (Welton v. Saffery, [1897] A.C. 299, at 
p. 321; 9 Digest 292, 1817). If shares are, nevertheless, issued, the directors are 
accountable to the company for the discount allowed (Hirsche v. Sims, [1894] A.C. 
654, P.C. ; 9 Digest 297. 1842). See generally, 5 Halsbury's Laws (2nd Edn.), 
pp. 158 et seq. 

Date of issue of prospectus. — Cf. section 37 (date of publication). 

Cross-references. — As to when a company is entitled to commence business, 
see section 109. As to general meetings, see sections 130 et seq. As to classes of shares, 
see sections 59 et seq. 

Definitions. — “Default fine'* (section 440 (1)); “officer who is in default" 
(section 440 (2)) ; “ company ", “ prospectus ", “ share ", “ the Court " (section 

455 (1)). 

58. Power to issue redeemable preference shares. — (1) Subject 
to the provisions of this section, a company limited by shares may, if so 
authorised by its articles, issue preference shares which are, or at the option 
of the company are to be liable, to be redeemed : 

Provided that — 

(a) no such shares shall be redeemed except out of profits of the 

company which would otherwise be available for dividend or 
out of the proceeds of a fresh issue of shares made for the 
purposes of the redemption ; 

(b) no such shares shall be redeemed unless they are fully paid ; 

(c) the premium, if any, payable on redemption, must have been 

provided for out of the profits of the company or out of the 
company’s share premium account before the shares are 
redeemed ; 

(d) where any such shares are redeemed otherwise than out of the 

proceeds of a fresh issue, there shall out of profits which would 
otherwise have been available for dividend be transferred to 
a reserve fund, to be called ** the capital redemption reserve 
fund ”, a sum equal to the nominal amount of the shares re- 
deemed, and the provisions of this Act relating to the reduction 
of the share capital of a company shall, except as provided in 
this section, apply as if the capital redemption reserve fund 
were paid-up share capital of the company. 

(2) Subject to the provisions of this section, the redemption of pref- 
erence shares thereunder may be effected on such terms and in such manner 
as may be provided by the articles of the company. 

(3) The redemption of preference shares under this section by a com- 
pany shall not be taken as reducing the amount of the company’s authorised 
share capital. 

(4) Where in pursuance of this section a company has redeemed or 
is about to redeem any preference shares, it shall have power to issue shares 
up to the nominal amount of the shares redeemed or to be redeemed as if 
those shares had never been issued, and accordingly the share capital of the 
company shall not for the purposes of any enactments relating to stamp 
duty be deemed to be increased by the issue of shares in pursuance of this 
subsection : 

Provided that, where new shares are issued before the redemption of 
the old shares, the new shares shall not, so far as relates to stamp duty, be 
deemed to have been issued in pursuance of this subsection unless the old 
shares are redeemed within one month after the issue of the new shares. 
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(5) The capital redemption reserve fund may, notwithstanding any- 
thing in this section, be applied by the company in paying up unissued 
shares of the company to be issued to members of the company as fully paid 
bonus shares. 

NOTES 

The section combines section 46 (1) and (3) to (5) of the 1929 Act and sections 
71 (1), (2) and (4) and 72 (4) of the 1947 Act. The last-mentioned provisions came 
into force on July 1, 1948. 

The section permits a company to issue redeemable preference shares, provided 
power to do so is contained in the company’s articles in the circumstances here set out. 
As in the corresponding provision of the 1929 Act, such shares may be redeemed only 
(1 ) out of profits ; or (2) out of the proceeds of a fresh issue made for the purpose. The 
provisions of section 46 of the 1929 Act have now, however, been amended in certain 
details. 

Effect of changes. — (1) The premium, if any, may be provided out of the com- 
pany’s share premium account (see section 56, ante), as well as out of profits ; (2) the 
company need only carry to the capital redemption reserve fund out of profits a sum 
equal to the nominal amount of the shares redeemed instead of a sum equal to the 
amount applied in redeeming the shares, as previously required ; (3) a redemption of 
preference shares no longer amounts to a reduction of the company’s share capital ; 
(4) the power conferred by section 46 (5) of the 1929 Act to apply the capital redemption 
reserve fund in paying up unissued shares of the company to be issued as bonus shares 
is now exercisable whether or not new shares have been issued in pursuance of subsection 
(4), supra, and is not limited by reference to the amount of any shares so issued. 

Redemption out of profits. — It should be noted that the profits so set aside 
(i.e., for redemption of shares) cannot be utilised at any time to pay dividends or other- 
wise applied for any revenue purpose except as provided for in the section. 

Redemption out of proceeds of fresh issue. — In the event of the proceeds of 
a fresh issue being utilised to redeem shares, the need for a capital redemption reserve 
fund will not arise, although there is nothing in these provisions to prevent a company 
from redeeming shares partly out of the proceeds of a fresh issue and the balance out 
of profits. In that event, a capital redemption reserve fund must be established to 
the extent that profits have been so utilised. As to disclosure in accounts, see the 
Eighth Schedule. As to statement in the balance sheet specifying redeemable preference 
shares issued (re-enacting section 46 (2) of the 1929 Act as amended by section 71 (3) 
of the 1947 Act), see the Eighth Schedule, post, paragraph 2. 

Subsection (2) : provided by the articles. — Cf. Table A, Part I, article 3, First 
Schedule. 

Subsection (5) ; Paying up unissued shares ... as fully paid bonus 
shares. — The effect from an accounting point of view is that the capital redemption 
reserve fund will disappear as a separate item on the balance sheet and will become 
merged with the issued share capital. Bonus shares are usually issued instead of 
declaring larger dividends. In the case of the capital redemption reserve fund, however, 
since it has no revenue character, a dividend cannot be paid thereout. Nevertheless, 
the section allows that fund to remain under the control of the shareholders to a limited 
extent in that they may apply the fund in discharge of fully paid bonus shares. By 
this means, no money passes between shareholders and the company, since the trans- 
action is merely an accounting entry. See also Table A, Fart I, article 128, First 
Schedule. 

Subsection (3) : Reduction of share capital, — Sec section 66. 

Definitions. — “ Company limited by shares ” (section 1 (2)) ; *' member ” 

(section 26), “share premium account’’ (section 56); “articles”, “company”, 
“ shares ” (section 455 (1)). Sec further as to preference share capital, section 61. 

Miscellaneous Provisions as to Share Capital 

59. Power of company to arrange for different amounts being 
paid on shares. — A company, if so authorised by its articles, may do any 
one or more of the following things — 

(a) make arrangements on the issue of shares for a difference between 

the shareholders in the amounts and times of payment of calls 
on their shares ; 

(b) accept from any member the whole or a part of the amount re- 

maining unpaid on any shares held by him, although no part of 
that amount has been called up ; 

(c) pay dividend in proportion to the amount paid up on each share 

where a larger amount is paid up on some shares than on others. 
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NOTES 

The section reproduces section 48 of the 1929 Act. 

Calls on shares. — See First Schedule, Table A, Part I, article 20. 

Moneys paid in advance of calls. — See First Schedule, Table A, Part I, article 21, 
Such shareholders are in a different class from fully-paid shareholders {Re United 
Provident Assurance Co., Ltd., [1910] 2 Ch. 477 ; 10 Digest 1058, 7406). 

The exercise of the power of acceptance of such moneys is valid even though it 
confers a collateral advantage on the directors {Poole, Jackson and Whyte's Case 
(1878), 9 Ch. iT. 322, C.A. ; 9 Digest 338, 2138), provided it is not exercised solely for 
their benefit {Sykes' Case (1872), L.R. 13 Eq. 255 ; 9 Digest 498, 3273). The share- 
holder is a creditor of the company to the extent to which the money is paid in advance, 
but he is not entitled to repayment, and the company cannot repay it unless the articles 
so provide [Lock v. Queensland Investment and Land Mortgage Co., [1896] 1 Ch. 397, 
C.A.; affirmed, [1896] A.C. 461 ; 9 Digest 338, 2137). In case of winding-up, however, 
such shareholders are entitled to repayment with interest before any payment is made 
in respect of other shares ranking pari passu with theirs {Re Exchange Drapery Co. 
(1888), 38 Ch. D. 171 ; 10 Digest 1002, 6961). 

Larger amount is paid up on some shares than others. — See First Schedule, 
Table A, Part 1, article 118. 

Definitions. — “Member” (section 26); “articles”, “company”, “share” 
(section 455 (1)). 

60. Reserve liability of limited company. — A limited company 
may by special resolution determine that any portion of its share capital 
which has not been already called up shall not be capable of being called up 
except in the event and for the purposes of the company being wound up, 
and thereupon that portion of its share capital shall not be capable of being 
called up except in the event and for the purposes aforesaid. 

NOTES 

The section reproduces section 49 of the 1929 Act. 

The effect of the section is that reserve capital cannot be called up except in the 
event of the company being wound up. The only capital of a company that may be 
so dealt with is that part which has not yet been called up. This type of capital is 
not under the control of the directors since it cannot be charged in any way {Re Mayfair 
Property Co., Bartlett v. Mayfair Property Co. [1898] 2 Ch. 28, C.A. ; 10 Digest 734, 

4S93). In this sense reserve capital may be regarded as enhancing the financial 
stability of a company. 

A member’s liability cannot be increased except under the conditions mentioned 
in section 22 , and it should also be noted that all members are liable for a company’s 
debts if their numbers fall below the required minimum under section 31. As to an 
unlimited company providing for reserve share capital, see section 64. 

Definitions. — “ Limited company ” (section 1 (2)) ; “ special resolution ” (section 
141), “ company ” (section 455 (1)). 

61, Power of company limited by shares to alter its share 
capital. — (1) A company limited by shares or a company limited by 
guarantee and having a. share capital, if so authorised by its articles, may 
alter the conditions of its memorandum as follows, that is to say, it may — 

(a) increase its share capital by new shares of such amount as it thinks 

expedient ; 

(b) consolidate and divide all or any of its share capital into shares of 

larger amount than its existing shares ; 

(c) convert all or any of its paid-up shares into stock, and reconvert 

that stock into paid-up shares of any denomination ; 

(d) subdivide its shares, or any of them, into shares of smaller amount 

than is fixed by the memorandum, so, however, that in the 
subdivision the proportion between the amount paid and the 
amount, if any, unpaid on each reduced share shall be the same 
as it was in the case of the share from which the reduced share 
is derived ; 

(e) cancel shares which, at the date of the passing of the resolution in 

that behalf, have not been taken or agreed to be taken by any 
person, and diminish the amount of its share capital by the 
amount of the shares so cancelled. 
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(2) The powers conferred by this section must be exercised by the 
company in general meeting. 

(3) A cancellation of shares in pursuance of this section shall not be 
deemed to be a reduction of share capital within the meaning of this Act. 

NOTES 

The section reproduces section 50 of the 1929 Act. 

The section permits the increase, consolidation, division, conversion into stock 
and reconversion of all or any of its share capital by any company having a share 
capital. The power must be exercised in general meeting, and may be exercised only 
if authorised by the articles. 

Increase of share capital. — It is not necessary for the memorandum to give 
specific authority to increase capital {Re Dexine Patent Packing and Rubber Co. (1903), 
88 L.T. 791 ; 9 Digest 151, 856), but the power must be contained in the articles, and 
if necessary, may be altered with that purpose in view, a single special resolution 
authorising the particular operation being effective without a previous resolution altering 
the articles {Campbell's Case (1873), 9 Ch. App. 1, at p. 21 ; 9 Digest 146, 825). The 
articles normally state the type of resolution required to increase capital and under 
Table A, Part I, article 44 (sec First Schedule, post) an ordinary resolution is sufficient. 
As to notice of increase of share capital to be given to the Registrar, see section 63, 
and as to modification of the rights attaching to shares, see Table A, Part I, articles 2 to 4. 
An increase of capital may take the form of preference shares, unless this would be in- 
consistent with the memorandum {Andrews v. Gas Meter Co., [1897J 1 Ch. 361, C.A. ; 

9 Digest 228, 1459). As to redeemable preference shares, see section 58. Usually 
capital is increased because all the authorised share capital has been issued, but there 
is nothing to prevent an increase of nominal capital although the authorised share capital 
has not been fully issued. 

Consolidation and division of share capital. — I.c,, the alteration of the denomina- 
tion of the share, for example, by converting 10 £\ shares into 1 share, or converting 
;fl0 shares into 5/- shares. This procedure may be adopted by a company to facilitate 
market dealings in the shares. Certain of the company's records must be altered, 
e.g., the share register and old certificates will 1 ave to be exchanged for new ones. 
From an accounting point of view, a conversion or subdivision is effected by a transfer 
from one type of capital account to another. If the articles are silent on the matter, 
only a special resolution to alter the articles is necessary {Campbell's Case, supra). 
As to consolidation of share capital on a reorganisation, see section 206 (6). 

Conversion into stock or reconversion from stock to fully paid shares. — 
Only fully paid shares may be converted into stock, and any issue of partly paid stock 
is void {Re Home and Foreign Investment and Agency Co., Ltd., fl912] 1 Ch. 72 ; 9 Digest 
226, 1448) . Stock is not divided into equal parts (like shares of specified denominations) 
and consequently need not be numbered. Stock can be bought in fractions of any 
amount while the price of shares is related to its denomination. It should be noted 
that stock possesses the characteristics of shares and holders are entitled to vote since 
they are members of the company (see First Schedule, Table A, Part I, articles 40 to 43). 
Conversion is effected in the financial records merely by transferring the amount from 
the share capital account to the capital stock account and may be either registered or 
unregistered in the books of the company. In either case, the stock may be preferred, 
guaranteed or deferred. 

Subdivision of shares. — See First Schedule, Table A, Part I, article 45 (b). 
Care must be taken to sec that the voting rights per share of a class of shareholders 
are not varied without the requisite consent of article 4 of Table A, Part I, or a similar 
article, Greenhalgh v. Arderne Cinemas Ltd., [1946] 1 All E.R. 512, 516, C.A. ; 2nd Digest 
Supp. ; and cf. section 72. As to subdivision of shares in the course of an arrange- 
ment pursuant to section 206, see Re Guardian Assurance Co., [1917] 1 Ch. 431, C.A. ; 

10 Digest 1054, 7370. 

Cancellation of shares. — See First Schedule, Table A, Part I, article 45 (c). Only 
unissued shares may be cancelled, thereby reducing the nominal capital. This is not 
a reduction of capital so as to require confirmation by the Court (subsection (3) supra). 
See also section 66. 

Alteration of memorandum. — As to the issue of copies of the memorandum 
after the alteration, see section 25. For other provisions as to alteration of memoran- 
dum, see sections 5, 23. 

Other related sections. — Section 62 (notice of registration in case of conversion, 
etc.) ; sections 110,124 (register of members). For the provisions of Table A relating 
to conversion, etc., see the First Schedule, Table A, Part I, articles, 40, 44, 45. 

Share capital. — Capital may be divided into the following several classes, (i). 
nominal or authorised ; (ii), issued or subscribed ; (iii), paid up or called up ; (iv) 
reserve. It may also con.®ist of stock. As to disclosure in accounts, see the Eighth 
Schedule. See further as to capital, Magnus and Estrin on the Companies Act, 1947, 
o. ACT. — 5 
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note (a) to section 2. As to statement of the several classes of capital in the memoran- 
dum see section 2, ante, and with respect to rights, etc., see the First Schedule, 
A, Part I, article 2. 

General meetings. — See sections 130 et seq. 

Reduction of share capital. — See section 66. 

Definitions. — “ Company limited by guarantee," " company limited by shares " 
(section 1 (2)); "articles", "company", "memorandum", "share", "stock" 

(section 455 (1)). 

62. Notice to registrar of consolidation of share capital, con- 
version of shares into stock, etc. — (1) If a company having a share 
capital has — 

(a) consolidated and divided its share capital into shares of larger 

amount than its existing shares ; or 

(b) converted any shares into stock ; or 

(c) re-converted stock into shares ; or 

(d) subdivided its shares or any of them ; or 

(e) redeemed any redeemable preference shares ; or 

(f) cancelled any shares, otherwise than in connection with a reduction 

of share capital under section sixty-six of this Act ; 
it shall within one month after so doing give notice thereof to the registrar 
of companies specifying, as the case may be, the shares consolidated, divided, 
converted, sub-divided, redeemed or cancelled, or the stock re-converted. 

(2) If default is made in complying with this section, the company and 
every officer of the company who is in default shall be liable to a default fine. 

NOTES 

The section reproduces section 51 of the 1929 Act. 

Consolidation and division of share capital. — Sec section 61 (1) (b). 

Conversion of shares into stock. — See section 61 (1) (c). 

Subdivision of shares. — Sec section 61 (1) (d). 

Redeemable preference shares. — Sec section 58. 

Cancellation of shares. — See section 6 (1) (e), and section 66. 

As to notice of increase of share capital, see section 63. 

Form of notice. — The form prescribed is Board of Trade Form Ko. 28 (S.R. c*v: O. 
1929, No. 823, Schedule, see Appendix V, post.) 

Definitions. — " Officer who is in default ", " default fine " (section 440) ; " com- 
pany ", " officer ", " registrar of companies ", " share ", " stock " (section 455 (1) ). 

63. Notice of increase of share capital. — (1) Where a company 
having a share capital, whether its shares have or have not been converted 
into stock, has increased its share capital beyond the registered capital, it 
shall, within fifteen days after the passing of the resolution authorising the 
increase, give to the registrar of companies notice of the increase, and the 
registrar shall record the increase. 

(2) The notice to be given as aforesaid shall include such particulars 
as may be prescribed with respect to the classes of shares affected and the 
conditions subject to which the new shares have been or are to be issued, 
and there shall be forwarded to the registrar of companies together with the 
notice a printed copy of the resolution authorising the increase. 

(3) If default is made in complying with this section, the company and 
every officer of the company who is in default shall be liable to a default fine. 

NOTES 

The section reproduces section 52 of the 1929 Act. The section requires notice 
to the registrar of an increase of share capital under section 61 (1) (a), ante. It will 
be noted that whereas the notice to be given under section 62, in respect of other 
alterations is a month's notice, the notice under this section is a fifteen days' notice. 

Form of notice. — ^The form prescribed is Board of Trade Form No. 10 (S. R. & O. 
1S29, No. 823, Schedule, see Appendix V, post.). 

Definitions. — " Officer who is in default ", " default fine " (section 440) ; " com- 
pany ", " officer " prescribed ", " registrar " share ", " stock " (section 455 (1) ). 
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64. Power of unlimited company to provide for reserve share 
capital on re-registration. An unlimited company having a share 
capital may, by its resolution for registration as a limited company in 
pursuance of this Act, do either or both of the following things, namely : — 

(a) increase the nominal amount of its share capital by increasing the 

nominal amount of each of its shares, but subject to the condition 
that no part of the increased capital shall be capable of being 
called up except in the event and for the purposes of the company 
being wound up ; 

(b) provide that a specified portion of its uncalled share capital shall 

not be capable of being called up except in the event and for the 
purposes of the company being wound up. 

NOTES 

The section reproduces section 53 of the 1929 Act. The provisions of the section 
are analagous to those under section 60, ante, in the case of a limited company with 
respect to reserve capital. 

Registration of unlimited company as limited. — See section 16. 

Increase of nominal amount of share capital. — This method of increasing its 
share capital is not open to other companies (see section Q\, ante). As to notice to 
the Registrar of an increase, s^ section 63. 

Definitions. — “ Limited company unlimited company " (section 1 (2) ) ; 
” company " share (section 455 (I) ). 

65. Power of company to pay interest out of capital in certain 
cases. — (1) Where any shares of a company are issued for the purpose of 
raising money to defray the expenses of the construction of any works or 
buildings or the provision of any plant which cannot be made profitable for 
a lengthened period, the company may pay interest on so much of that 
share capital as is for the time being paid up for the period and subject to 
the conditions and restrictions in this section mentioned, and may charge 
the sum so paid by way of interest to capital as part of the cost of construc- 
tion of the work or building, or the provision of plant : 

Provided that — 

(a) no such payment shall be made unless it is authorised by the 

articles or by special resolution ; 

(b) no such payment, whether authorised by the articles or by special 

resolution, shall be made without the previous sanction of the 
Board of Trade ; 

(c) before sanctioning any such payment the Board of Trade may, at 

the expense of the company, appoint a person to inquire and 
report to them as to the circumstances of the case, and may, 
before making the appointment, require the company to give 
security for the payment of the costs of the inquiry ; 

(d) the pa 5 nnent shall be made only for such period as may be deter- 

mined by the Board of Trade, and that period shall in no case 
extend beyond the close of the half year next after the half year 
during which the works or buildings have been actually com- 
pleted or the plant provided ; 

(e) the rate of interest shall in no case exceed four per cent, per annum 

or such other rate as may for the time being be prescribed by 
order of the Treasury ; 

(f ) the payment of the interest shall not operate as a reduction of the 

amount paid up on the shares in respect of which it is paid ; 

(g) nothing in this section shall affect any company to which the 

Indian Railways Act, 1894, as amended by any subsequent 
enactment, applies. 

(2) The power conferred by this section on the Treasury shall be 
exercisable by statutory instrument which shall be subject to annulment in 
pursuance of a resolution of either House of Parliament. 
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NOTES 

The section combines section 54 (I) of the 1929 Act and section 120 (3) of the 
1947 Act. The last-mentioned provision came into force on December 1, 1947. 

Effect of changes. — ^The provisions of section 54 of the 1929 Act have been 
substantially reproduced in this section. Those provisions have been effected by 
section 120 (3) of the 1947 Act in one minor respect. Paragraph (e) of the proviso 
to subsection (1) of section 54 of the 1929 Act provided for the variation of the rate 
of interest by Order in Council. This is now effected by order of the Treasury and is 
made by statutory instrument. Paragraph (g) of that proviso which required the 
accounts to show the share capital on which such payments were made and the rate 
of interest, is not here re-enacted, but is provided for in the Eighth Schedule, post, 
paragraph 2 (b). 

The payment of interest under these provisions needs careful consideration 
since it is only in special circumstances that it may be paid to shareholders out of 
capital. The particular difference between the payment of interest to, for example, 
loan creditors and shareholders is that in the former case the interest may be paid 
whether or not there are any profits available, which in effect means that it may be 
paid out of capital. Companies engaged in some constructional work and whose 
capital was employed in that way would, but for these provisions, be prohibited from 
paying interest while there was no revenue available for that purpose. The section 
allows interest to be treated as part of the capital cost of construction in the conditions 
here stated. As to disclosure in accounts, see the Eighth Schedule. 

Subsection (1) proviso (a) ; Authorised by the articles. — Cf. First Schedule, 
Table A, Part I, article 116 which forbids the payments of dividends out of capital. 
Table A does not authorise the payments referred to in the section, and in cases where 
its terms apply a special resolution will be needed ; under Table A interest is allowed 
to a member in accordance with article 21, but not out of capital. 

Proviso (e) ; Variation of interest. — See note on effect of changes, supra. 
The power is exercised by statutory instrument (see the Statutory Instruments Act, 
1946 section 5 (2) and 6 (2) ; 39 Halsbury's Statutes 786, 787. As to copies being 
laid before Parliament, see ibid., sections 1 (2) and 4 (3), 39 Halsbury's Statutes 784, 
786, The Act came into force on January 1, 1948 (see S.I., 1948, Nos. 1, 2). 

Indian Railways Act, 1894. — ^The Act applies to a company registered under 
the Companies Acts and formed for the purpose of making and working a railway in 
India, whether alone or in conjunction with other purposes (see ibid., section 2 ; 5 Hals- 
bury’s Statutes 475 ; Interpretation Act, 1889, section 38 (1), 18 Halsbury's Statutes 
1005). The Act gives powers to such companies very similar to those given by the 
present sections. 

Definitions. — ''Special resolution" (section 141); "articles", "company", 
"share" (section 455 (1)); "statutory instrument" (Statutory Instruments Act, 
1946, section 1 ; 39 Halsbury's Statutes 784). 

Reduction of Share Capital 

66 . Special resolution for reduction of share capital . — ( 1 ) Subj ec t 
to confirmation by the court, a company limited by shares or a company 
limited by guarantee and having a share capital may, if so authorised by its 
articles, by special resolution reduce its share capital in any way, and in 
particular, without prejudice to the generality of the foregoing power, may — 

(a) extinguish or reduce the liability on any of its shares in respect of 

share capital not paid up ; or 

(b) either with Qr without extinguishing or reducing liability on any 

of its shares, cancel any paid-up share capital which is lost or 
unrepresented by available assets ; or 

(c) either with or without extinguishing or reducing liability on any 

of its shares, pay off any paid-up share capital which is in excess 
of the wants of the company ; 

and may, if and so far as is necessary, alter its memorandum by reducing 
the amount of its share capital and of its shares accordingly. 

(2) A special resolution under this section is in this Act referred to as 
** a resolution for reducing share capital 

NOTES 

The section reproduces section 55 of the 1929 Act. 

General note. — The need for reducing capital may arise in various ways, for 
example, trading losses, heavy capital expenses (e.g., preliminary expenses), and assets 
of reduced or doubtful value. As a result, the original capitaTmay either have become 
lost, or a company may find that it has more resources than it can profitably employ. 
In either case, the need may arise to adjust the relation between capital and assets. 
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Unlike an individual, a company has no power to write off losses of this nature or to 
return capital except in the manner provided by this Act (sec Hill v. Permanent Trustee 
Co. of New South Wales, Ltd., [1930] A.C. 72 P.C., ; Digest Supp.), and this can be 
done as indicated in subsection (1) of this section. It should be noted that any scheme 
of reduction is subject to the provisions of section 70, which should also be read in 
conjunction with section 22, or in the event of a new company being formed which 
consists of the old members, to the provisions of section 287. From an accounting 
point of view in dealing with a reduction scheme, the share capital account may be 
debited with the difference between the paid up and reduced value of the shares and a 
similar sum credited to a capital reduction account. The value of the assets eliminated 
or reduced under the scheme (including any losses) can be charged to that account. 
As to accounts disclosure, see the Eighth Schedule. 

Reduction of capital. — “ Cajoital " includes nominal share capital, whether 
issued or unissued, and, if issued, whether fully paid or not, and “ share ” includes 
“ stock " (section 455 (1 ), post), so that a company may reduce its stock (see Re Allsopp 
Cy Sons, Ltd. (1903), 51 W.R. 644, C.A. ; 9 Digest 149, 839). Every reduction of 
capital must reduce the nominal capital, and a reduction of unissued capital may be 
combined with a reduction of issued capital, while issued capital may be reduced, 
whether fully paid or not (Re Anglo-French Exploration Co., [1902] 2 Ch. 845, at 
p. 852 ; 9 Digest lv53, 867). And see generally 5 Halsbury’s Laws (2nd edn.), pp. 170 
et seq. 

Alteration of memorandum. — As to issue of copies of memorandum after an 
alteration, see section 25. P'or other provisions relating to alteration of memorandum, 
see sections 4, 5, 23. 

Confirmation by the Court. — ^See sections 67, 68. 

Definitions. — “ Company limited by guarantee ”, ” company limited by shares ” 
(section 1 (2) ) ; *‘ special resolution ” (section 141) ; ” articles ”, ” company ”, 

” memorandum ”, ” share ”, ” the Court ” (section 455 (1) ). 

67. Application to court for confirming order, objections by 
creditors, and settlement of list of objecting creditors. — (1) Where 
a company has passed a resolution for reducing share capital, it may apply 
to the court for an order confirming the reduction. 

(2) Where the proposed reduction of share capital involves either 
diminution of liability in respect of unpaid share capital or the payment to 
any shareholder of any paid-up share capital, and in any other case if the 
court so directs, the following provisions shall have effect, subject neverthe- 
less to the next following subsection : — 

(a) every creditor of the company who at the date fixed by the court 

is entitled to any debt or claim which, if that date were the 
commencement of the winding up of the company, would be 
admissible in proof against the company, shall be entitled to 
object to the reduction ; 

(b) the court shall settle a list of creditors so entitled to object, and for 

that purpose shall ascertain, as far as possible without requiring 
an application from any creditor, the names of those creditors 
and the nature and amount of their debts or claims, and may 
publish notices fixing a day or days within which creditors not 
entered on the list are to claim to be so entered or are to be 
excluded from the right of objecting to the reduction ; 

(c) where a creditor entered on the list whose debt or claim is not 

discharged or has not determined does not consent to the reduc- 
tion, the court may, if it thinks fit, dispense with the consent of 
that creditor, on the company securing payment of his debt or 
claim by appropriating, as the court may direct, the following 
amount : — 

(i) if the company admits the full amount of the debt or 
claim, or, though not admitting it, is willing to provide for it, 
then the full amount of the debt or claim ; 

(ii) if the company does not admit and is not willing to 
provide for the full amount of the debt or claim, or if the 
amount is contingent or not ascertained, then an amount fixed 
by the court after the like inquiry and adjudication as if the 
company were being wound up by the court. 
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(3) Where a proposed reduction of share capital involves either the 
diminution of any liability in respect of unpaid share capital or the payment 
to any shareholder of any paid-up share capital, the court may, if, having 
regard to any special circumstances of the case, it thinks proper so to do, 
direct that subsection (2) of this section shall not apply as regards any 
class or any classes of creditors. 

NOTES 

The section reproduces section 56 of the 1929 Act, as varied by section 106 of the 
1947 Act, which repealed the requirement of subsection (I) that application to the 
Court to confirm a reduction be by petition. Section 106 came into force on July 1, 
1948. 

Subsection (1) : Application to the Court. — The application is made to the 
Court having jurisdiction to wind up the company (sec definition of “ Court ", section 
455 (1)). As to the Courts having such jurisdiction, see section 218. The application 
is made by petition under R.S.C., Order 53B, r. 5 (d), S.I. 1948 No. 1756. It is not 
essential to prove that capital proposed to be cancelled is lost or unrepresented by 
available assets, but the Court considers two questions : whether the sanction ought 
to be refused out of regard to the interests of members of the public induced to take 
shares in the company, and whether the reduction is fair between classes of share- 
holders, Poole v. National Bank of China, Lid., [1907] A.C. 229 ; 9 Digest 149, 
842 \ Carruth v. Imperial Chemical Industries, Lid., [1937] A.C. 707; [1937] 2 All 
E.K. 422 H.L. ; Digest Supp. 

Subsection (2) : Payment of paid-up share capital. — Sec Re Dicido Pier Co., 
[1891] 2 Ch. 354 ; 9 Digest 154, 869. The cancellation of paid-up preference shares 
on the terms of the articles, the amount of paid-up capital being paid out of a reserve 
consisting of profits, does not involve the payment to any shareholder of any paid-up 
share capital. The redemption of redeemable preference shares under section 58 is 
not a reduction of authorised capital (subsection (3) of that section). 

Any other case, if the Court so directs. — The Court will only so direct where 
a strong case is made out (Re Meux's Brewery Co., [1919] 1 Ch. 28 ; 9 Digest 164, 970). 

List of creditors. — The list must be settled even if there is evidence that there 
are no creditors (Re Lamson Store Service Co., Ltd., Re National Reversionary Investment 
Co., Ltd., [1895] 2 Ch. 726 ; 9 Digest 164, 973). Cf., as to rights of creditors not entered 
in list and ignorant of the proceedings, section 70. 

Consent of creditors. — Some evidence of consent is necessary (Re Patent Ven- 
mating Granary Co. (1879), 12 Ch.D. 254 ; 9 Digest 165, 982). In Re Hydraulic Power 
and Smelting Co., [1914] 2 Ch. 187 ; 9 Digest 165, 984, an extraordinary resolution 
passed by 87 per cent of the holders of bearer debentures was accepted as evidence of 
the consent of such holders. 

Appropriation by company. — As to what constitutes a sufficient appropriation, 
see Arizona Copper Co., Ltd., Petitioners, [1926] S.C. 315. 

Definitions.^ — •" Resolution for reducing share capital " (section 66) ; " com- 

mencement of the winding up " (section 229) ; " company ", " share ", " the Court " 
(section 455 (1) ). 

« 

68. Order confirming reduction and powers of court on making 
such order. — (1) The court, if satisfied, with respect to every creditor 
of the company who under the last foregoing section is entitled to object 
to the reduction, that cither his consent to the reduction has been obtained 
or his debt or claim has been discharged or has determined, or has been 
secured, may make an order confirming the reduction on such terms and 
conditions as it thinks fit. 

(2) Where the court makes any such order, it may — 

(a) if for any special reason it thinks proper so to do, make an order 

directing that the company shall, during such period, commenc- 
ing on or at any time after the date of the order, as is specified 
in the order, add to its name as the last words thereof the words 
“ and reduced '' ; and 

(b) make an order requiring the company to publish as the court 

directs the reasons for reduction or such other information in 
regard thereto as the court may think expedient with a view 
to giving proper information to the public, and, if the court 
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(3) Where a company is ordered to add to its name the words and 
reduced ”, those words shall, until the expiration of the period specified in 
the order, be deemed to be part of the name of the company. 

NOTES 

The section reproduces section 57 of the 1929 Act. 

Consent of creditors. — As to evidence of such consent, see note to section 67. 
Except in the cases here specified, the Court may make the order without regard to 
creditors, unless they can show a strong case (see Re Manx’s Brewery Co., [1919] 
1 Ch. 28 ; 9 Digest 164, 970). 

Power of court to make order. — ^The Court’s power to confirm is discretionary, 
and conditions may be imposed (British and American Trustee ayid Finance Corporation 
V. Couper, [1894] A.C. 399 ; 9 Digest 149, 840). For examples of conditions which 
have been imposed in the past, see 5 Halsbury’s Laws {2nd h"dn.), p. 183, and cases 
there cited. 

“And reduced”. — Before the 1929 Act, the addition of these words was 
obligatory, unless dispensed with by the Court. They need not now be added unless 
the Court so orders. 

Costs. — In a proper case, the Court will allow the costs of a dissentient share- 
holder, and as far as possible the Court encourages helpful criticism by such a shareholder. 
(Re Dc la Rue (Thomas) cS- Co., Ltd. and Reduced, [1911] 2 Ch. 361 ; 9 Digest 160, 
931). 

Definitions. — “Company”, “the Court” (section 455 (1)). 


69. Registration of order and minute of reduction. — (1) The 

registrar of companies, on production to him of an order of the court con- 
firming the reduction of the share capital of a company, and the delivery 
to him of a copy of the order and of a minute approved by the court showing, 
with respect to the share capital of the company as altered by the order, 
the amount of the share capital, the number of shares into which it is to be 
divided, and the amount of each share, and the amount, if any, at the date 
of the registration deemed to be paid up on each share, shall register the 
order and minute. 

(2) On the registration of the order and minute, and not before, the 
resolution for reducing share capital as confirmed by the order so registered 
shall take effect. 

(3) Notice of the registration shall be published in such manner as the 
court may direct, 

(4) The registrar shall certify under his hand the registration of the order 
and minute, and his certificate shall be conclusive evidence that all the 
requirements of this Act with respect to reduction of share capital have been 
complied with, and that the share capital of the company is such as is stated 
in the minute. 

(5) The minute when registered shall be deemed to be substituted for 
the corresponding part of the memorandum, and shall be valid and alterable 
as if it had been originally contained therein. 

(6) The substitution of any such minute as aforesaid for part of the 
memorandum of the company shall be deemed to be an alteration of the 
memorandum within the meaning of section twenty-five of this Act. 

NOTES 

The section reproduces section 58 of the 1929 Act. 

Form of minutes .—Apart from the mati,ers mentioned in the section, the modern 
practice is also to require the minutes to state the amounts from and to which the 
capital is reduced, and the arithmetical numbering of the shares remaining after the 
reduction (if the shares are numbered — see section 74, post). For form of minutes in 
cases under the 1929 Act, see Re Harrods (Buenos Aires), Ltd., [1936] 2 All E.R. 1651 ; 
Digest Supp. (reduction, increase, subdivision and consolidation) ; Re Holland and 
Webb, Ltd., [1936] 3 All E.R. 944 ; Digest Supp. (reduction and consolidation). 

Approval of Court. — The usual practice is to embody the minute in the con- 
firmatory order (see title Companies, 6 Ency. Court Forms, Form No. 45, p. 154, 
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where the practice is shown). This constitutes sufficient approval {Re Sharp, 
Stewart <S* Co. (1867). L.R. 5 Eq. 155, at p. 159 ; 9 Digest 169, 1041). 

Publication of notice. — This cannot be dispensed with {Re London Steamboat 
Co., Ltd. (1883), 31 W.R. 781 ; 9 Digest 168, 1031), but is only necessary to advertise 
the registration ; the complete minute need not be set out {Re Oceana Development 
Co., Ltd. (1912), 56 Sol. Jo. 537 ; 9 Digest 167, 1015). 

Registrar’s certificate. — Where the special resolution has not been properly 
passed {Ladies* Dress Association, Ltd. v. Pulbrook, [1900] 2 Q.B. 376, C.A. ; 9 Digest 
168, 1029), or the company has no power under its articles to reduce its capital, the 
defect is cured by the certificate (Re Walker and Smith, Ltd. (1903), 72 L.J.Ch. 572 ; 
9 Digest 168, 1030). The conclusiveness of the minute renders it unnecessary, on 
future reductions, to produce evidence as to the history of the company's capital 
before the previous reduction. 

Definitions. — “ Resolution for reducing share capital ” (sections 66 (2), 455 (1)) ; 
" company ", " memorandum ", " registrar of companies ", " share ", " the Court " 
(section 455 (1)). 

70. Liability of members in respect of reduced shares. — (1) In 

the case of a reduction of share capital, a member of the company, past or 
present, shall not be liable in respect of any share to any call or contribution 
exceeding in amount the difference, if any, between the amount of the 
share as fixed by the minute and the amount paid, or the reduced amount, 
if any, which is to be deemed to have been paid, on the share, as the case 
may be : 

Provided that, if any creditor, entitled in respect of any debt or claim 
to object to the reduction of share capital, is, by reason of his ignorance of 
the proceedings for reduction, or of their nature and effect with respect to 
his claim, not entered on the list of creditors, and, after the reduction, the 
company is unable, within the meaning of the provisions of this Act with 
respect to winding up by the court, to pay the amount of his debt or claim, 
then — 

(a) every person who was a member of the company at the date of the 

registration of the order for reduction and minute, shall be liable 
to contribute for the payment of that debt or claim an amount 
not exceeding the amount which he would have been liable to 
contribute if the company had commenced to be wound up on 
the day before the said date ; and 

(b) if the company is wound up, the court, on the application of any 

such creditor and proof of his ignorance as aforesaid, may, if it 
thinks fit, settle accordingly a list of persons so liable to con- 
tribute, and make and enforce calls and orders on the contribu- 
tories settled on the list, as if they were ordinary contributories 
in a winding up. 

(2) Nothing in this section shall affect the rights of the contributories 
among themselves. 


NOTES 

The section reproduces section 59 of the 1929 Act. 

Inability to pay debts, — See section 223, post. 

Definitions. — " Member " (section 26) ; " contributory " (section 213) ; 

" company ", " share ", " the Court " (section 455 (1)). 

71. Penalty for concealing name of creditor, etc. If any officer 
of the company — 

(a) wilfully conceals the name of any creditor entitled to object to the 

reduction ; or 

(b) wilfully misrepresents the nature or amount of the debt or claim 

of any creditor ; or 

(c) aids, abets or is privy to any such concealment or misrepresentation 

as aforesaid, 

he shall be guilty of a misdemeanour. 
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NOTES 

The section corresponds with section 60 of the 1929 Act, the description of the 
persons liable under the section having been amended by section 122 and the Seventh 
Schedule of the 1947 Act. The effect of the section remains unaltered. 

Production of books. — Cf. section 441. 

Definitions. — “ Company “ officer ” (section 455 (1)). 

Variation of Shareholders' Rights 

72. Rights of holders of special classes of shares. — (1) If, in 

the'ease of a company the share capital of which is divided into different 
classes of shares, provision is made by the memorandum or articles for 
authorising the variation of the rights attached to any class of shares in the 
company, subject to the consent of any specified proportion of the holders 
of the issued shares of that class or the sanction of a resolution passed at a 
separate meeting of the holders of those shares, and in pursuance of the said 
provision the rights attached to any such class of shares are at any time 
varied, the holders of not less in the aggregate than fifteen per cent, of the 
issued shares of that class, being persons who did not consent to or vote in 
favour of the resolution for the variation, may apply to the court to have 
the variation cancelled, and, where any such application is made, the varia- 
tion shall not have effect unless and until it is confirmed by the court. 

(2) An application under this section must be made within twenty-one 
days after the date on which the consent was given or the resolution was 
passed, as the case may be, and may be made on behalf of the shareholders 
entitled to make the api)lication by such one or more of their number as 
they may appoint in writing for the purpose. 

(3) On any such application the court, after hearing the applicant and 
any other persons who apply to the court to be heard and appear to the court 
to be interested in the application, may, if it is satisfied, having regard to all 
the circumstances of the case, that the variation would unfairly prejudice 
the shareholders of the class rej)resented by the applicant, disallow the 
variation and shall, if not so satisfied, confirm the variation 

(4) The decision of the court on any such application shall be final. 

(5) The company shall within fifteen days after the making of an order 
by the court on any such application forward a copy of the order to the regis- 
trar of companies, and, if default is made in complying with this provision, 
the company and every officer of the company who is in default shall be liable 
to a default fine. 

(6) The expression “ variation ” in this section includes abrogation and 
the expression “ varied ” shall be construed accordingly. 

NOTES 

The section reproduces section 61 of the 1929 Act, except that the time within 
which an application to the Court under subsection (2) must be made is extended from 
seven days to twenty-one days by section 10 of the 1947 Act. The last-mentioned 
section came into force on December 1, 1947. 

Provision for variation in memorandum or articles. — For a form of such 
provision, see the First Schedule, Table A, Part I, article 4. 

Application to the Court. — ^The application is by petition (see R.S.C., Order 53B, 
r. 5 (f)). It is made to the Court having jurisdiction to wind up the Company (see 
section 455 (1), post). Unless otherwise ordered, it must be supported by affidavit 
(R.S.C., Order 38, r. 1 ; Order 53B, r. 3). On the presentation of the petition, a 
summons for directions is taken out (ibid.. Order 53B, r. 10 (1)). For form of petition, 
see Encyclopaedia of Court Forms, title Companies, Vol. 6, Form No. 61, p. 165. 

Qualification of applicant. — ^The petitioner must be qualified as holding the 
requisite percentage of shares of the class at the commencement of proceedings, Re 
Suburban and Provincial Stores, Ltd., [1943] 1 All E.R. 297. 

Subsection (2) ; appoint in writing. — ^The authority must not only be completed 
but communicated to the petitioner before the proceedings are commenced. Re Sound 
City (Films), Ltd., [1947] Ch. 169 ; [1946] 2 All E.R. 521 ; 2nd Digest Supp. 

DeHnitions. — ” Officer who is in default ”, ” default fine ” (section 440) ; 
” articles ”, ” company ”, ” memorandum ”, ” officers ”, ” registrar of companies ”, 
” share ” the Court ” (section 455 (1)). 
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Transfer of Shares and Debentures, Evidence of Title, etc. 

73. Nature of shares. — The shares or other interest of any member 
in a company shall be personal estate, transferable in manner provided by 
the articles of the company, and shall not be of the nature of real estate. 

NOTES 

The section reproduces section 62 (1) of the 1929 Act. 

Personal estate. — Shares are “ goods which may be ordered to be sold under 
R.S.C., Order 50, r. 2 (Evans v. Davies, [1893] 2 Ch. 216 ; 9 Digest 225, 1443). Shares 
transferable only by deed are “ things in action ” within the meaning of the Bank- 
ruptcy Act, 1914, section 38 (c) (1 Halsbury’s Statutes 644) (Colonial Bank v. Whinney 
(1886), 11 App. Cas. 426. H.L. ; 5 Digest 749, 6464). 

Transferable in manner provided by the articles. — See, e.g.. First Schedule 
Table A, Part I, articles 22 to 28. 

Definitions. — " Member " (sectiop 26 * articles ”, ” company ” (section 

455 (1)). 

74. Numbering of shares. — Each share in a company having a 
share capital shall be distinguished by its appropriate number : 

Provided that, if at any time all the issued shares in a company, or all 
the issued shares therein of a particular class, are fully paid up and rank 
pari passu for all purposes, none of those shares need thereafter have a 
distinguishing number so long as it remains fully paid up and ranks pari 
passu for all purposes with all shares of the same class for the time being 
issued and fully paid up. 

NOTES 

The section combines section 62 (2) of the 1929 Act and section 69 (1) of the 
1947 Act. The last-mentioned provision came into force on December 1, 1947. 

Effect of change. — ^While in the normal way a share must have a distinctive 
number, that number may be dispensed with if (i) it is fully paid, and (ii) it ranks 
pari passu with other shares of that class. Consequential amendments are embodied 
in sections 110 (1), and 112 (1). 

It should be noted that the exemption applies only so long as these conditions 
are met. 

Shares issued on call should have distinctive numbers until fully paid. If new 
shares which are not fully paid up are issued of a class in which the numbering has 
been dispensed with, it would appear that all the shares of that class would need to be 
numbered. 

It should also be noted that under section 61 (1) (c), ante, fully paid up shares 
may be converted into stock (in which event, distinguishing numbers are not required). 

Alteration of share capital. — Sec section 61. 

Appropriate number. — This is usually called the ” denoting number ”. The 
provision is merely directory, to enable the title of particular persons to be traced 
(Ind’s Case (1872), 7 Ch. App. 485; 9 Digest 363, 2314). The provisions of this 
section as to numbering do not apply in the case of a joint stock company registering 
under Part VIII, post, where shares are not numbered (see section 394 (3) (b)). 

Pari passu for all purposes. — Shares which rank pari passu are shares which 
rank equally in all respects, i.e., that no share of the same class has a priority over 
another share in that class. If there is any provision attaching to the issue of shares 
which allows some to rank in priority to others of the same class, then the provisions of 
this section will not apply, and the obligation to number such shares under sections 1 10 
and 112, will continue. 

Definitions. — ” Company ” share ” (section 455 (1)). 

75. Transfer not to be registered except on production of 
instrument of transfer. — Notwithstanding anything in the articles of a 
company, it shall not be lawful for the company to register a transfer of 
shares in or debentures of the company unless a proper instrument of 
transfer has been delivered to the company : 

Provided that nothing in this section shall prejudice any power of the 
company to register as shareholder or debenture holder any person to whom 
the right to any shares in or debentures of the company has been transmitted 
by operation of law. 
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NOTES 

The section reproduces section 63 of the 1929 Act. 

Transfer of shares. — See also section 80 (1), post, and the First Schedule, 
Table A, Part I, articles 22 to 28. 

Financial control. — See references noted to section 38 as to the requirement 
of the Treasury’s permission to a transfer to residents outside the sterling area, etc. 

Transmission by operation of law. — See sections 76, 82, and the First Schedule, 
Table A, Part I, articles 29 to 32. 

Instrument of transfer. — The articles usually require that shares shall be 
transferred in a form set out or in any usual or common form (see, e.g., the First Schedule, 
Table A, Part I, article 23. When the articles require the common form, registration of a 
transfer cannot be refused because it omits particulars which would be found in the 
common form but are in the circumstances immaterial [Re Letherhy and Christopher, 
Ltd., [1904] 1 Ch. 815 ; 9 Digest 360, 2289). See generally, 5 Halsbury’s Laws 
(2nd Edn.), pp. 275 et seq. 

Definitions. — " Articles ”, ” company ”, ” debenture ”, ” share ” (section 

455 (1)). 

76. Transfer by personal representative. — A transfer of the share 
or other interest of a deceased member of a company made by his personal 
representative shall, although the personal representative is not himself a 
member of the company, be as valid as if he had been such a member at the 
time of the execution of the instrument of transfer. 

NOTES 

The section reproduces section 64 of the 1929 Act. 

Personal representative. — The personal representative of a deceased member 
do not become members unless themselves registered. If they are so registered, they 
may become personally liable for calls [Buchan's Case (1879), 4 App. Cas. 549, 583, 
ILL. ; 9 Digest 202, 7252). As to evidence of probate, see section 82, post. 

Definitions. — ” Member ” (section 26) ; ” company ”, ” share ” (section 455 (1)). 

77. Registration of transfer at request of transferor. — On the 

application of the transferor of any share or interest in a company, the 
company shall enter in its register of members the name of the transferee 
in the same manner and subject to the same conditions as if the application 
for the entry were made by the transferee. 

NOTES 

The section reproduces section 65 of the 1929 Act. 

Registration. — The fact that the section empowers the transferor to make the 
application does not affect the transferee's duty to obtain registration (Skinner v. 
City of London Marine Insurance Corporation (1885), 14 Q.B.D. 882, C.A. ; 9 Digest 
350, 2216). The transferor may enforce the registration by obtaining an order for 
rectification of the register [Re Stranton Iron and Steel Co. (1873), L.R. 16 Eq. 559 ; 
9 Digest 218, 1371). 

Register of members. — See section 110. 

78. Notice of refusal to register transfer. — (1) If a company 
refuses to register a transfer of any shares or debentures, the company shall, 
within two months after the date on which the transfer was lodged with the 
company, send to the transferee notice of the refusal. 

(2) If default is made in complying with this section, the company and 
every officer of the company who is in default shall be liable to a default 
fine. 

NOTES 

The section reproduces section 66 of the 1929 Act except for a minor amendment 
in subsection (2) effected by section 105 (1) and the Fifth Schedule of the 1947 Act 
in regard to the persons liable for default thereunder. The last-mentioned provision 
came into force on July 1, 1948. 

Notice of refusal. — The company is under no similar obligation in the case of 
the transferor [Custard's Case (1869), L.R. 8 Eq. 438 ; 9 Digest 271, 1672). 

Send. — See Interpretation Act, 1889, s. 26 (18 Halsbury’s Statutes 1002) ; properly 
addressing, prepaying and posting a letter containing the notice should suffice. 

Definitions. — ” Default hne ”, ” officer who is in default ” (section 440) ; 
” company ”, ” debenture ” officer ” share ” (section 455 (1)). 
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79. Certification of transfers. — (1) The certification by a company 
of any instrument of transfer of shares in or debentures of the copipany shall 
be taken as a representation by the company to any person acting on the 
faith of the certification that there have been produced to the company such 
documents as on the face of them show a prima facie title to the shares or 
debentures in the transferor named in the instrument of transfer, but not as 
a representation that the transferor has any title to the shares or debentures. 

(2) Where any person acts on the faith of a false certification by a com- 
pany made negligently, the company shall be under the same liability to 
him as if the certification had been made fraudulently. 

(3) For the purposes of this section — 

(a) an instrument of transfer shall be deemed to be certificated if 

it bears the words “ certificate lodged or words to the like 
effect ; 

(b) the certification of an instrument of transfer shall be deemed to 

be made by a company if— 

(i) the person issuing the instrument is a person authorised 
to issue certificated instruments of transfer on the company’s 
behalf ; and 

(ii) the certification is signed by a person authorised to 
certificate transfers on the company’s behalf or by any officer 
or servant either of the company or of a body corporate so 
authorised ; 

(c) a certification shall be deemed to be signed by any person if — 

(i) it purports to be authenticated by his signature or 
initials (whether handwritten or not) ; and 

(ii) it is not shown that the signature or initials was or 
were placed there neither by himself nor by any person 
authorised to use the signature or initials for the purpose of 
certificating transfers on the company’s behalf. 

NOTES 

The bcction reproduces section 70 of the 1947 Act, which came into force on July 1, 
1948. 

The effect of the section is that, while a certification of a transfer by a company 
docs not involve the company in an absolute liability, persons who suffer as a result of 
fraud or negligence have a remedy against the company. This is on the principle 
that a company is responsible for the acts of its authorised agents. It should be 
noted that, by certification, a company docs not warrant the genuineness of the 
documents. 

Certification. — A transfer of shares is normally completed by registration (see 
generally, 5 Halsbury’s Laws (2nd Edn.), pp. 268 et seq.). Where, however, a share- 
holder sells some only of the shares comprised in one certificate, or sells some to one 
person and the rest to another, on the deposit of the transfer and certificate with the 
company, the secretary usually notes on the transfer that the share certificate has 
been lodged and this is accepted by the buyer’s brokers. This practice is known as 
“ certification of transfers The buyer in due course receives a certificate for the 
number of shares he has actually bought and the seller one for the balance, or as the 
case may be. The wording of the certification differs in practice. In Bishop v. Balhis 
Consolidated Co., Ltd. (1890), 25 Q.B.D. 512, at p. 519, C.A. ; 9 Digest 381, 2417, 
it was held that such certification was a representation by the company that prima 
facie documents of title had been produced, but this was overruled in Whitechurch 
(George), Lid. v. Cavanash, [1902] A.C. 117 ; 9 Digest 382, 2419, which decision 
was followed in Kleinwort, Sons cS* Co. v. Associated Automatic Machine Corporation, 
Ltd. (1934), 151 L.T. 1, H.L. ; Digest Supp. The present section overrules these 
last decisions and restores the position as laid down in Bishop v. Balkis Consolidated 
Co., Ltd., supra. 

Instrument of transfer. — See section 75, and the First Schedule, Table A, 
Part I, articles 22 to 28. 

Documents showing a prima facie title. — I.e., a duly executed instrument of 
transfer and the relevant share certificate. The certification amounts to a representation 
by the company that these documents have been produced, but not that the tran.sferor 
had any title. 



SECTION 81 


77 


Signature of person authorised, — ^The practice regarding the signature of the 
certification differs widely. It is sometimes signed by the secretary or the registrar 
himself, but more often by an officer or the clerk of the company or of the registrar, 
who signs on behalf of the secretary or the registrar, without any description of his 
official position or title, and sometimes the certification is merely initialled. Frequently, 
a rubber stamp is used. Whatever means are adopted, if the signature or initials 
are affixed by any of the persons here named, the certification is deemed to be made 
by the company. 

Definitions. — “ Company ”, ” debenture ”, ” officer ”, ” share ” (section 455 (1)) ; 
” body corporate ” (section 455 (3)). 

80. Duties of company with respect to issue of certificates. — (1) 
Every company shall, within two months after the allotment of any of its 
shares, debentures or debenture stock and within two months after the date 
on which a transfer of any such shares, debentures or debenture stock is 
lodged with the company, complete and have ready for delivery the certi- 
ficates of all shares, tjfie debentures and the certificates of all debenture stock 
allotted or transferred, unless the conditions of issue of the shares, debentures 
or debenture stock otherwise provide. 

The expression '' transfer for the purpose of this subsection means a 
transfer duly stamped and otherwise valid, and does not include such a 
transfer as the company is for any reason entitled to refuse to register and 
does not register. 

(2) If default is made in complying with this section, the company and 
every officer of the company who is in default shall be liable to a default fine. 

(3) If any company on whom a notice has been served requiring the 
company to make good any default in complying with the provisions of sub- 
section (1) of this section fails to make good the default within ten days after 
the service of the notice, the court may, on the application of the person 
entitled to have the certificates or the debentures delivered to him, make an 
order directing the company and any officer of the company to make good 
the default within such time as may be specified in the order, and any such 
order may provide that all costs of and incidental to the application shall 
be borne by the company or by any officer of the company responsible for 
the default. 

NOTES 

The section reproduces section 67 of the 1929 Act, except for a minor amendment 
in subsection (2) effected by section 105 (1) and the Fifth Schedule to the 1947 Act, as 
to the persons liable for default. The last-mentioned provision came into force on 
July 1, 1948. 

Issue of certificate. — Apart from this provision, which was first introduced by 
section 67 of the 1929 Act, a shareholder was entitled to delivery of his certificate 
within a reasonable time {Burdett v. Standard Exploration Co., Ltd. (1899), 16 T.L.R. 
112; 9 Digest 287, 1781). As to the right of a shareholder to demand separate certifi- 
cates on a division of his holding, see Sharpe v. Tophams, Ltd., [1939] Ch. 373 ; [1939] 
1 All E.R. 123, C.A. ; Digest Supp. See also the First Schedule, Table A, Part I, article 8. 
A member is entitled to a ” clean ” certificate, i.c., one which does not contain on it 
any statement derogatory to his title {Re Key [W.) & Son, Ltd., [1902] 1 Ch. 467 ; 
9 Digest 287, 1782). 

Allotment of shares. — See sections 47 to 52, ante. 

Transfer of shares. — See sections 73 ei seq. and the First Schedule, Table A, 
Part I, articles 22 to 28. As to refusal to register a transfer, see section 78, and Table A, 
Part I, articles 24 to 28. It will be noted that the company need not issue a certificate 
under this section in cases where it has power to refuse to register a transfer only where 
it has in fact exercised this power and refused to register the transfer. If the power 
exists but is not exercised, the company must issue the necessary certificate. 

Enforcement of issue of certificate. — ^The application is by summons (R.S.C., 
Order 53B, r. 8 (i) ). No appearance by the respondent is necessary [ibid., r. 9). 

Definitions. — ” Default fine ”, ” officer who is in default ” (section 440) ; ” com- 
pany ” debenture ”, ” officer ” share ”, ” the Court ” (section 455 (1) ). 

81. Certificate to be evidence of title. — A certificate, under the 
common seal of the company, specifying any shares held by any member, 
shall be prima facie evidence of the title of the member to the shares. 
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NOTES 

The section reproduces section 68 of the 1929 Act. 

Common seal, — See section 32. A share certificate is not a deed within the mean- 
ing of section 74 of the Law of Property Act, 1925 (15 Halsbury’s Statutes 248), relating 
to the execution of deeds by or on behalf of corporations (5 om/A London Greyhound 
Racecourses, Ltd. v. Wake, [1931] 1 Ch. 496, at p. 503; Digest Supp.). 

Certificate as evidence of title. — ^The certificate is evidence of the legal title, but 
not of the equitable title to the shares (Shropshire Union Railways and Canal Co. v. 
R. (1875), L.R. 7 H.L. 496, at p. 509 ; 9 Digest 380, 2412). It is the only documentary 
evidence of title in the shareholder's possession (SociiU G6n6rale de Paris v. Walker 
(1885), 11 App. Cas. 20, at p. 29, H.L. ; 9 Digest 364, 2325), and is not a negotiable 
instrument or a warranty of title by the company issuing it (Longman v. Bath Electric 
Tramways, Ltd., [1905] 1 Ch. 646, C.A. ; 9 Digest 287, 1778). The company is estopped 
from disputing the truth of any statement in a share certificate against any person who, 
without knowledge that the statement is untrue, has acted on the faith of it and has 
thereby suffered loss (Balkis Consolidated Co. v. Tomkinson, [1893] A.C. 396 ; 
9 Digest 288, 1786). 

Definitions. — “ Member ” (section 26) ; ** company ", " share " (section 455 (1) ). 

82. Evidence of grant of probate, — The production to a company 
of any document which is by law sufficient evidence of probate of the will, 
or letters of administration of the estate, or confirmation as executor, of a 
deceased person having been granted to some person shall be accepted by 
the company, notwithstanding anything in its articles, as sufficient evidence 
of the grant. 

NOTES 

The section reproduces section 69 of the 1929 Act. 

Grant of probate. — On the death of a shareholder domiciled abroad, the company 
can act only upon a grant of probate or administration in this country, and if a company 
registers the name of or a transfer by any person who has not obtained such a grant or 
pays dividends to any such person, it becomes an executor de son tort (Fearnside and 
Dean's Case, Dobson’s Case (1866), 1 Ch. App. 231 ; 9 Digest 408, 2620). The person 
having the legal right to shares in consequence of the death of the member is entitled in 
the absence of any veto conferred on the company by the articles, to have his name 
entered on the register. (Scott v. Scott (Frank F.) (London), Ltd., [1940] Ch. 794 ; 
[1940] 3 All E.R. 508, C.A. ; 2nd Digest Supp. 

Definitions. — " Articles ", " company ", ‘document " (section 455 (1) ). 

83. Issue and effect of share warrants to bearer. — (1 ) A company 
limited by shares, if so authorised by its articles, may, with respect to any 
fully paid-up shares, issue under its common seal a warrant stating that the 
bearer of the warrant is entitled to the shares therein specified, and may 
provide, by coupons or otherwise, for the payment of the future dividends 
on the shares included in the warrant. 

(2) Such a warrant as aforesaid is in this Act termed a share warrant 

(3) A share warrant shall entitle the bearer thereof to the shares therein 
specified, and the shares may be transferred by delivery of the warrant. 

NOTES 

The section reproduces section 70 of the 1929 Act. 

Share warrants. — These may be issued only in respect of fully paid up shares. 
As to whether this also applies to stock, sec Pilkington v. United Railways of Havana and 
Regia Warehouses, Ltd., [1930] 2 Ch. 108 ; Digest Supp. As to alterations to be made 
in the register, see section 112. As to particulars to be entered in the annual return, see 
the Sixth Schedule, Part I, paragraph 3. As to how far the bearer of a share warrant 
is deemed to be a member, see section 112 (5). Stamp duty is chargeable on a share 
warrant at the rate of £5 per cent. (Stamp Act, 1891, section 107, 115, Schedule 1 ; 
(16 Halsbury's Statutes 650, 653, 656) ; Finance Act, 1947 s. 52). A share warrant is 
a negotiable instrument (Webb, Hale Co. v. Alexandria Water Co., Ltd. (1905), 93 
L.T. 339 ; 9 Digest 600, 4005). 

Definitions. — " Company limited by shares " (section 1 (2) ) ; " articles ", 

" company ", " share " (section 455 (1) ). 

84. Penalty for personation of shareholder. — If any person 
falsely and deceitfully personates any owner of any share or interest in any 
company, or of any share warrant or coupon, issued in pursuance of this Act, 
and thereby obtains or endeavours to obtain any such share or interest or 
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share warrant or coupon, or receives or endeavours to receive any money 
due to any such owner, as if the offender were the true and lawful owner, he 
shall be guilty of felony, and shall on conviction thereof be liable, at the 
discretion of the court, to be kept in penal servitude for life or for any term 
not less than three years. 

NOTES 

The section reproduces section 71 of the 1929 Act. 

The section imposes a very heavy penalty for personation of a shareholder. Heavy 
penalties arc also imposed by the Forgery Act, 1913, sections 2, 9 (4 Halsbury's Statutes 
788, 794) for forgery (in England) of the documents here referred to and the possession 
of paper or implements for the commission of such a forgery. As to such offences in 
Scotland, see section 85. 

The Court. — This obviously means the Court before whom the offender is con- 
victed, and the definition in section 455 (1), would not be appropriate. 

Definitions. — “ Share warrant " (section 83) ; “ company “ share " (section 
455 (1) ). 

85. Offences in connection with share warrants in Scotland. — 

(1) If in Scotland any person — 

(a) with intent to defraud, forges or alters, or offers, utters, disposes 

of, or puts off, knowing the same to be forged or altered, any 
share warrant or coupon, or any document purporting to be a 
share warrant or coupon, issued in pursuance of this Act ; or 

(b) by means of any such forged or altered share warrant, coupon, 

or document, purporting as aforesaid, demands or endeavours 
to obtain or receive any share or interest in any company 
under this Act, or to receive any dividend or money payable in 
respect thereof, knowing the warrant, coupon, or document to 
be forged or altered ; 

he shall on conviction thereof be liable, at the discretion of the court, to be 
kept in penal servitude for life or for any term not less than three years. 

(2) If in Scotland any person without lawful authority or excuse, proof 
whereof shall lie on him, — 

(a) engraves or makes on any plate, wood, stone, or other material, 

any share warrant or coupon purporting to be — 

(i) a share warrant or coupon issued or made by any par- 
ticular company in pursuance of this Act ; or 

(ii) a blank share warrant or coupon so issued or made ; or 

(iii) a part of such a share warrant or coupon ; or 

(b) uses any such plate, wood, stone, or other material, for the making 

or printing of any such share warrant or coupon, or of any such 
blank share warrant or coupon, or any part thereof respectively ; 
or 

(c) knowingly has in his custody or possession any such plate, wood, 

stone, or other material ; 

he shall on conviction thereof be liable, at the discretion of the court, to be 
kept in penal servitude for any term not exceeding fourteen years and not 
less than three years. 

NOTES 

The section reproduces section 72 of the 1929 Act. 

The provisions of this section are replaced, as regards England, by the general 
provisions of the Forgery Act, 1913 (4 Halsbury’s Statutes 787) (sec the note to section 
84, ante). 

Definition. — " Share warrant ” (section 83). 

Special Provisio^is as to Debentures 

86. Provisions as to registers of debenture holders. — (1) A 

company registered in England shall not keep in Scotland and a company 
registered in Scotland shall not keep in England any register of holders of 
debentures of the company or any duplicate of any such register or part of 
any such register which is kept outside Great Britain. 



80 


COMPANIES ACT, 1948— PART II 


(2) Neither a register of holders of debentures of a company nor a duplicate 
of any such register or part of any such register which is kept outside Great 
Britain shall be kept in England, in the case of a company registered in 
England, or in Scotland, in the case of a company registered in Scotland, 
elsewhere than at the registered office of the company, any other office of 
the company at which the work of making it up is done, or, if the company 
arranges with some other person for the making up of the register or dupli- 
cate to be undertaken on behalf of the company by that other person, at 
the office of that other person at which the work is done, and where a company 
keeps in England or Scotland, as the case may be, both such a register and 
such a duplicate, it shall keep them at the same place. 

(3) Every company which keeps any such register or duplicate in 
England or Scotland shall send notice to the registrar of companies of the 
place where the register or duplicate is kept and of any change in that place : 

Provided that a company shall not be bound to send notice under this 
subsection where the register or duplicate has, at all times since it came into 
existence, or in the case of a company which came into existence after the 
commencement of this Act, at all times since then, been kept at the registered 
office of the company. 


NOTES 

The section incorporates certain provisions of section 74 (1) of the 1947 Act, which 
applied to a register of debenture holders the same provisions as apply to the register of 
members with respect to the place where such register is to be kept. That section came 
into force on July 1, 1948. 

The effect of the section is that a company which keeps a register of debenture 
holders must keep it either at its registered office or at the place where it is made up, 
but the register must remain in the country in which the company is registered. Changes 
in the place in which the register is kept, if it is not kept at the registered office, must 
be notified to the Registrar. Where part of the register is kept in Great Britain and 
part outside, the part retained in this country is treated as the principal register and the 
provisions of this section apply. As to the register of members, see section 110. As to 
the dominion register, see generally sections 119 to 123. As to information in the 
annual return, see the Sixth Schedule, Part I, paragraph 2 (2). 

Debentures. — The term is defined in section 455. 

A debenture is a method of raising money, and the holder is therefore, a creditor of 
the company with certain rights as to repayment of principal and interest irrespective 
of whether profits are available or not (but see also section 89, which deals with per- 
petual debentures). Debentures may be of various kinds, for example, mortgage, 
registered, bearer, simple (i.e., without charge), or, perpetual. They may also be 
“ stock ” (i.e., provided they are fully paid). Debentures may be issued at, above or 
below par ; but in the latter event, see .section 95 (9), and it should also be noted that no 
conversion of debentures to shares can be made which would have the effect of avoiding 
the provisions of section 57 (which deals with the issue of shares at a discount). The 
payment of principal and interest on debentures is usually provided for by the terms of 
the issue, and in the event of a security being given, those terms are normally included 
in a Trust Deed. Redemption may be effected in several ways, for example, by a fixed 
date, purchase in open market, drawings, on demand, issue of further debentures to 
repay the old ones. As to the rights of debenture holders to inspect the register, see the 
next section, and as to their right to receive the balance sheet, etc., see section 158. 
For registration of charges, etc., see section 95, and as to appointment of a receiver, 
see sections 368, 369. 

It should be noted that a company may not exercise any of its borrowing powers 
unless the conditions of section 109 are satisfied. 

Registered office. — See section 107. 

Register of debenture holders. — Before the 1947 Act, there was no clear 
obligation to keep a register of holders of debentures as distinct from a register of 
charges (see now section 104) in which the names of persons entitled to securities, other 
than bearer securities were entered. It would appear from the recommendation of 
the Cohen Report (paragraph 75), which section 74 of the 1947 Act was intended to 
implement, that it was the intention of that section to impose such an obligation. 
If that was the case, it^oes not appear to have been successful, since neither that section 
nor the present section says in terms that such a register must be kept, but merely 
makes provision in the case where one, in fact, is kept. 

Definitions. — '* Company ", " debenture ", " register of companies " (section 455 
(1) ) ; " commencement of this Act " (section 462 (2) ). 
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87. Rights of inspection of register of debenture holders and to 
copies of register and trust deed. — (1) Every register of holders of 
debentures of a company shall, except when duly closed (but subject to such 
reasonable restrictions as the company may in general meeting impose, so 
that not less than two hours in each day shall be allowed for inspection), 
be open to the inspection of the registered holder of any such debentures 
or any holder of shares in the company without fee, and of any other person 
on payment of a fee of one shilling or such less sum as may be prescribed 
by the company. 

(2) Any such registered holder of debentures or holder of shares as afore- 
said or any other person may require a copy of the register of the holders of 
debentures of the company or any part thereof on payment of sixpence for 
every hundred words required to be copied. 

(3) A copy of any trust deed for securing any issue of debentures shall 
be forwarded to every holder of any such debentures at his request on pay- 
ment in the case of a printed trust deed of the sum of one shilling or such 
less sum as may be prescribed by the company, or, where the trust deed has 
not been printed, on payment of sixpence for every hundred words required 
to be copied. 

(4) If inspection is refused, or a copy is refused or not forwarded, the 
company and every officer of the company who is in default shall be liable 
to a fine not exceeding five pounds, and further shall be liable to a default 
fine of two pounds. 

(5) Where a company is in default as aforesaid, the court may by order 
compel an immediate inspection of the register or direct that the copies 
required shall be sent to the person requiring them. 

(6) For the purposes of this section, a register shall be deemed to be duly 
closed if closed in accordance with provisions contained in the articles or 
in the debentures or, in the case of debenture stock, in the stock certificates, 
or in the trust deed or other document securing the debentures or debenture 
stock, during such period or periods, not exceeding in the whole thirty days 
in any year, as may be therein specified. 

NOTES 

The section combines section 73 of the 1929 Act cT-nd section 74 (2) of the 1947 
Act. The latter provision came into force on July 1, 1948. 

The effect of the section is that any person now has the right to inspect and 
on payment to obtain copies of the register of debenture holders, but if he is not a 
shareholder or a debenture holder, he may inspect the register only on payment of 
a fee. 

Right to inspect. — See Lemon v. Austin Friars Investment Trust, Ltd., [1926] 
Ch. 1, C.A. ; Digest Supp. The right to inspect does not carry the right to make 
copies {Re Balaghdt Gold Mining Co., [1901] 2 K.B. 665, C.A. ; 9 Digest 209, 1298). 
This right is, by implication, excluded because copies may be obtained on payment 
(see subsection (2), supra). 

Order to compel inspection. — The application is by summons (R.S.C., Order 
53B, r. 8 (e)), and should be made against the company, and in a proper case against 
any officer alleged to be in default, who may be made to pay the costs. No appearance 
is necessary {ibid., r. 9). The affidavit in support of the summons must state that the 
application was made at the proper time, and, if the application is not made by a 
member or debenture holder, must state that the proper sum was tendered. Where 
copies are demanded, an offer to pay the proper fee for the copies must be stated, and 
the order should provide for payment in the case of copies. 

Definitions. — “ Officer who is in default ", " default fine " (section 440) ; 
" company ", " debenture ", " officer ", " share ", " the Court " (section 455 (1)). 

88. Liability of trustees for debenture holders. — (1) Subject to 
the following provisions of this section, any provision contained in a trust 
deed for securing an issue of debentures, or in any contract with the holders 
of debentures secured by a trust deed, shall be void in so far as it would have 
the effect of exempting a trustee thereof from or indemnifying him against 

CO. ACT. — 6 
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liability for breach of trust where he fails to show the degree of care and 
diligence required of him as trustee, having regard to the provisions of the 
trust deed conferring on him any powers, authorities or discretions. 

(2) The foregoing subsection shall not invalidate — 

(a) any release otherwise validly given in respect of anything done 

or omitted to be done by a trustee before the giving of the 
release ; or 

(b) any provision enabling such a release to be given — 

(i) on the agreement thereto of a majority of not less than 
three-fourths in value of the debenture holders present and 
voting in person or, where proxies are permitted, by proxy at 
a meeting summoned for the purpose ; and 

(ii) either with respect to specific acts or omissions or on the 
trustee dying or ceasing to act. 

(3) Subsection (1) of this section shall not operate — 

(a) to invalidate any provision in force at the commencement of this 

Act so long as any person then entitled to the benefit of that 
provision or afterwards given the benefit thereof under the 
next following subsection remains a trustee of the deed in 
question ; or 

(b) to deprive any person of any exemption or right to be indemnified 

in respect of anything done or omitted to be done by him while 
any such provision was in force. 

(4) While any trustee of a trust deed remains entitled to the benefit of 
a provision saved by the last foregoing subsection, the benefit of that 
provision may be given either — 

(a) to all trustees of the deed, present and future ; or 

(b) to any named trustees or proposed trustees thereof ; 

by a resolution passed by a majority of not less than three-fourths in value 
of the debenture holders present in jx?rson or, where proxies are permitted, 
by proxy at a meeting summoned for the purpose in accordance with the 
provisions of the deed or, if the deed makes no provision for summoning 
meetings, a meeting summoned for the purpose in any manner approved by 
the court. 


NOTES 

The section reproduces section 75 of the 1947 Act. That section came into force 
on July 1, 1948. 

The effect of the section is that a general provision in a trust deed exempting 
trustees for debenture holders from liability is void, but enabling clauses as distinct 
from indemnity clauses are permitted. An enabling clause in a trust deed is one which 
confers on the trustees a power to do acts as trustees ; if they act within the scope of 
a power lawfully so conferred, they commit no breach of any duty. A clause of in- 
demnity is one which is to prevent liability for a breach of duty being brought home 
to a trustee. As to the protection afforded to trustees who act on advice, see infra, 
** Care and diligence required of a trustee It will be noted that the section docs 
not affect the rights of existing trustees, who retain whatever rights of indemnity 
they enjoyed before the Act. It simply prohibits a general exemption or indemnity 
in the future in regard to new appointments, with wide powers to the debenture 
holders to modify this general prohibition. 

The section restricts the common practice, before 1948, whereby most deeds under 
which trustees for debenture holders were appointed contained clauses which absolved 
the trustee from liability for anything but his own wilful neglect or default (as to 
which, see Re City Equitable Fire Insurance Co., Ltd., [1925] Ch. 407, C.A. ; Digest 
Supp.). 

Subject to the following provisions of this section. — See subsections (2) to 
(4). 

Trust deed for securing debentures. — See generally, 5 Halsbury’s Laws 
(2nd Edn.), pp. 474 et seq. A trust deed is often executed by which property of the 
company is specifically mortgaged to trustees for the debenture holders further to 
secure the payment of the moneys owing on the debentures. 
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Indemnity clauses. — Not only is a direct provision in the trust deed void, but 
also a separate contract between the trustee and the debenture holders whereby he 
is exempted from such liability is also of no effect. Cf . a similar provision in section 205, 
with regard to ofl&cers of a company. 

Care and diligence required of a trustee. — See generally, 33 Halsbury's Laws 
(2nd Edn.), pp. 215 et seq. A trustee is bound to execute the trust with fidelity and 
reasonable diligence (Charitable Corporation v. Sutton (1742), 2 Atk. 400 ; 10 Digest 
1197, 8501) and ought to conduct its affairs in the same manner as an ordinary prudent 
man of business would conduct his own affairs, but beyond this he is not bound to 
adopt further precautions (Bacon v. Bacon (1800), 5 Ves. 331 ; 24 Digest 674, 6997 ; 
Robinson v. Harkin, [1896] 2 Ch. 415 ; 43 Digest 882, 3256), The degree of prudence 
which he actually uses in the management of his own affairs is not, however, a proper 
standard (Rae v. Meek (1889), 14 App. Cas. 558, at p. 569, H.L. ; 43 Digest 857, 3040). 
In cases of doubt or difficulty, he may take legal advice on a point of law or the advice 
of an expert on any other matter (Stott v. Milne (1884), 25 Ch. D. 710, C.A. ; 43 Digest 
826, 2714). These provisions are here further limited in that the degree of care and 
diligence required must be considered in the light of any provision of the trust deed 
and any powers, authorities, or discretion thereby conferred on him. For example, 
he may be entitled to rely on opinions formed or information supplied by others. 

Release In respect of past breaches. — If the effect of the release is to relieve 
the trustee for breaches which have already taken place, subsection (1), supra, does not 
affect such release. If it purports to relieve him from anticipatory breaches in the 
future, it is invalid, unless it comes within the other exemptions of the section. 

Enabling provision. — See the note on “ effect of section ”, supra. It should 
be noted (i) that the majority required is not a numerical majority of the debenture 
holders, but a majority in value ; and (ii) the majority is that of the debenture holders 
who actually vote, either in person or by proxy. Those present and not voting will 
not be counted in computing the majority. As to proxies, see section 136. It will 
also be noted that such release may relieve the trustee from liability for specific 
breaches or it may be a general release in respect of all past acts or omissions when 
the trustee ceases to act as trustee, either through death or otherwise. 

Subsection (3). — The section is not retrospective and any exemptions already 
conferred before the coming into force of the section remain valid. 

Subsection (4). — The subsection extends to a new trustee in whole or in part 
the benefit of indemnity provisions already applied to existing trustees by sub- 
section (3), supra. This may be done by a resolution passed by the same majority 
as required by subsection (2) (b), supra. It will be noted, however, that here, the 
majority required is not of the debenture holders present and voting but by a 75 per cent, 
majority in value present in person or by proxy at the meeting. The majority must, 
apparently, be computed by reference to all debenture holders present and not merely 
to those voting. The application to the Court is by summons, JCS.C. Order 53B, 
r. 8 (s), S.I. 1948 No. 1756. 

Definitions. — “ Debenture ”, “ the Court " (section 455 (1)) ; “ commencement 
of this Act " (section 462 (2)). 

89. Perpetual debentures. — A condition contained in any deben- 
tures or in any deed for securing any debentures, whether issued or executed 
before or after the commencement of this Act, shall not be invalid by reason 
only that the debentures are thereby made irredeemable or redeemable only 
on the happening of a contingency, however remote, or on the expiration of 
a period, however long, any rule of equity to the contrary notwithstanding. 

NOTES 

The section reproduces section 74 of the 1929 Act. The section provides for the 
issue of debentures or debenture stock which are either not repayable at all or “ only 
on the happening of a contingency " (for example, on the company being wound up). 
With this exception, debentures are usually redeemable (i.e., liable to be paid off) 
within a specified time. 

Mortgage debenture. — A mortgage may be a debenture and thus within this 
section (Knightsbridge Estates Trust, Ltd. v. Byrne, [1940 A.C. 613 ; [1940] 2 All E.R, 
401, ILL. ; 2nd Digest Supp.). The origin of this section was to remove doubt whether 
the equitable rule that a mortgage could not be rendered irredeemable applied to 
debentures of a company (cf. e.g., Samuel v. Jarrah Timber and Wood Paving 
Corporation, Ltd., [1904] A.C. 323, 327 ; 10 Digest 782, 4892). 

Redemption of debentures. — In the case of redeemable debentures (although 
it should be noted that a company can give notice to redeem even in the case of 
“ irredeemable " debentures, which would be one of the contingencies contemplated 
by the section) the method of redemption is normally provided for by the terms of 
issue. Among the more usual methods are (i) sinking funds ; (ii) purchase in open 
market ; (iii) insurance redemption policy ; (iv) appropriation of profits sufficient 
to cover the redemption. In the case of a purchase in open market, it is usual to 
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treat any profit arising therefrom as a capital profit, while the effect in the case of 
(iv) above is that the company is not deprived of working capital. As to disclosure 
in accounts, see the Eighth Schedule. As to the meaning of redeemable and 
" irredeemable ", see J^e Stocks (Joseph) (S' Co., Ltd, Willey v. Stocks (Joseph) & Co., 
Ltd. (1909), [1912] 2 Ch. 134, n., at p. 146, n. ; 10 Digest 778, 4S70. 

Deed for securing debentures. — See note to section 88. 

Conversion of redeemable into irredeemable debentures. — Under a power 
to sanction any “ modification or compromise " of the rights of the debenture holders 
contained in the trust deed, redeemable debentures may be converted into irredeemable 
debentures (Northern Assurance Co., Ltd. v. Farnham United Breweries, Ltd., [1912] 
2 Ch. 125 ; 10 Digest 779, 4872 \ Re Stocks (Joseph) (S' Co., Ltd., Willey v. Stocks 
(Joseph) Co., Ltd., supra). 

Definitions. — “ Debenture '' (section 455 (1)) ; " commencement of this Act " 
(section 462 (2)). 


90. Power to re-is8ue redeemed debentures in certain cases. — 

(1) Where either before or after the commencement of this Act a company 
has redeemed any debentures previously issued, then — 

(a) unless any provision to the contrary, whether express or implied, 

is contained in the articles or in any contract entered into by 
the company ; or 

(b) unless the company has, by passing a resolution to that effect or 

by some other act, manifested its intention that the debentures 
shall be cancelled ; 

the company shall have, and shall be deemed always to have had, power to 
re-issue the debentures, either by re-issuing the same debentures or by 
issuing other debentures in their place. 

(2) Subject to the provisions of the next following section, on a re-issue 
of redeemed debentures the person entitled to the debentures shall have, 
and shall be deemed always to have had, the same priorities as if the 
debentures had never been redeemed. 

(3) Where a company has either before or after the commencement of 
this Act deposited any of its debentures to secure advances from time to 
time on current account or otherwise, the debentures shall not be deemed to 
have been redeemed by reason only of the account of the company having 
ceased to be in debit whilst the debentures remained so deposited. 

(4) The re-issue of a debenture or the issue of another debenture in its 
place under the power by this section given to, or deemed to have been 
possessed by, a company, whether the re-issue or issue was made before or 
after the commencement of this Act, shall be treated as the issue of a new 
debenture for the purposes of stamp duty, but it shall not be so treated for 
the purposes of any provision limiting the amount or number of debentures 
to be issued : 

Provided that any person lending money on the security of a debenture 
re-issued under this section which appears to be duly stamped may give the 
debenture in evidence in any proceedings for enforcing his security without 
payment of the stamp duty or any penalty in respect thereof, unless he had 
notice or, but for his negligence, might have discovered, that the debenture 
was not duly stamped, but in any such case the company shall be liable to 
pay the proper stamp duty and penalty. 

NOTES 

The section reproduces section 75 of the 1929 Act, except for subsection (3) of 
that section (as to which, see now the Eighth Schedule, Part I, paragraph 2 (d), post) 
and ibid., subsection (6) (as to which, see section 91, post). 

Re-issue of debentures. — The new debentures must contain the same terms 
as the originals with the same date for redemption (Re Antofagasta (Chili) and Bolivia 
Rail. Co., Ltd.'s Trust Deed, Antofagasta (Chili) and Bolivia Rail. Co., Ltd. v. Schroder, 
[1939] Ch. 732 ; [1939] 2 All E.R. 461 ; Digest Supp.). In practice it is not unusual 
for debenture holders to exercise their option to convert their holdings to a new issue 
when the company’s right to redeem arises. In this case, the accounting treatment 
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will call for a transfer from the old debenture account to the new one, subject to such 
adjustments as may be necessary arising out of the new terms, and cash would not 
necessarily pass between the company and the debenture holders. If debentures 
which have been redeemed are subsequently re-issued, the old debentures will, of 
course, be liquidated by the payment of cash which entries will be reflected in the cash 
book. On the re-issue, the debenture account will be credited with the cash received 
and a corresponding entry will be made in the receipts cash book. As to accounts 
disclosure, see the Eighth Schedule. See also section 95 (registration of charges). 

Subsection (I) (b) ; bypassing a resolution. — See generally, section 141. 

Subsection (2). — This provision applies to debentures whenever issued (see 
section 91). 

Subsection (3). — It would appear that where debentures have been redeemed 
and re-issued as collateral security for an advance this is a “ re-issue " within the 
meaning of the section, although if the advance for which they are security is paid off, 
the debentures are not necessarily redeemed thereby. The liability, while the loan 
is outstanding, is contingent, and as such a note would have to appear on the balance 
sheet (see Eighth Schedule). 

Stamp duty. — As to the stamp duty on debentures, see the Stamp Act, 1891, 
Schedule 1 (16 Halsbury’s Statutes ^6) Finance Act, 1947, s. 52, particularly (2) (a) 
(vii) ; and generally, 5 Halsbury’s Laws (2nd Edn.), pp. 500 to 5()2. 

Definitions. — “ Articles ”, ” company ”, ” debentures ” (section 455 (1)) ; 

” commencement of this Act ” (section 462 (2)). 


91. Saving, in case of re-issued debentures, of rights of certain 
mortgagees. — Whereas by section one hundred and foui of the Companies 
(Consolidation) Act, 1908, it was provided that, upon the re-issuc of redeemed 
debentures, the person entitled to the debentures should have the same 
rights and priorities as if the debentures had not previously been issued : 

And whereas section forty-five of the Companies Act, 1928, amended 
the said section one hundred and four so as to provide (amongst other 
things) that the said person should have the same priorities as if the deben- 
tures had never been redeemed, but saved, in the case of debentures redeemed 
before, but re-issued after, the date of the commencement of that Act (that 
is to say, the first day of November, nineteen himdred and twenty-nine), 
the rights and priorities of persons under mortgages and charges created 
before that date : 

Now, therefore, where any debentures which were redeemed before 
the said first day of November have been re-issued after that day and before 
the commencement of this Act, or are re-issued after the commencement of 
this Act, the re-issue of the debentures shall not prejudice and shall be 
deemed never to have prejudiced any right or priority which any person 
would have had under or by virtue of any such mortgage or charge as afore- 
said if the said section one hundred and four, as originally enacted, had been 
enacted in this Act instead of the last foregoing section. 

NOTES 

The section corresponds with section 75 (6) of the 1929 Act. The section preserves 
priorities where debentures were redeemed before and re-issued after the 1st November, 
1929, but not, it appears, where they were both redeemed and re-issued before that 
date. 

Definitions. — ” Debenture ” (section 455 (1)) ; ” commencement of the Act ” 
(section 462 (2)). 

92. Specific performance of contracts to subscribe for deben- 
tures. — A contract with a company to take up and pay for any debentures 
of the company may be enforced by an order for specific performance. 

NOTES 

The section reproduces section 76 of the 1929 Act. Before the corresponding 
enactment in the 1907 Act, such a contract was not specifically enforceable, but any 
damages which were the direct consequence of the breach of such a contract could be 
recovered {Western Wagon and Property Co. v. West, [1892] 1 Ch. 271 ; 8 Digest 430, 
79). But where a person who had agreed to take debentures had paid for them, he 
was treated in equity as the holder [Pegge v. Neath and District Tramways Co,, Ltd., 
[1898] 1 Ch. 183 ; 10 Digest 764, 4785). 
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Debentures payable by instalments. — Where debentures have been issued 
payable by instalments and have been forfeited, the company cannot enforce payment 
{Kuala Pahi Rubber Estates, Ltd. v. Mowbray (1914), 111 L.T. 1072, C.A. ; 10 Digest 
763, 4774). 

Charge on land. — No action can be brought on an agreement to purchase 
debentures or debenture stock containing a charge on land, unless the agreement or 
some memorandum thereof is in writing {Driver v. Broad, [1893] 1 Q.B. 744, C.A. ; 
10 Digest 771, 4826 ) Law of Property Act, 192v5, section 40). 

Definitions. — “Company", “debenture" (section 455 (1)). 

93. Validity of debentures to bearer in Scotland. — It is hereby 
declared that, notwithstanding anything contained in the statute of the 
Scots Parliament of 1696, chapter twenty-five, debentures to bearer issued 
in Scotland are valid and binding according to their terms. 

NOTES 

The section reproduces section 77 of the 1929 Act. The section removes the last 
doubt as to the negotiability of bearer debentures. For a historical note on the subject, 
see the note to section 77 ot the 1929 Act in Buckley on the Companies Acts (11th Edn.). 

Bearer debentures. — Where such debentures are issued, interest coupons are 
attached and the princij^al and interest are payable upon presentation and delivery 
of the debenture and coupons. Bearer debentures are rarely issued, as the ad valorem 
duty payable thereon is larger than the duty upon registered debentures. A bearer 
debenture is a negotiable instrument {Bechuan aland Exploration Co. v. London Trading 
Bank, [1898] 2 Q.B. 658 ; 6 Digest 449, 2879), and is transferable by delivery so as 
to pass the property therein to a bona fide holder for value. 

94. Payment of certain debts out of assets subject to floating 
charge in priority to claims under the charge. — (1) Where, in the case 
of a company registered in England, either a receiver is appointed on behalf 
of the holders of any debentures of the company secured by a floating charge, 
or possession is taken by or on behalf of those debenture holders of any 
property comprised in or subject to the charge, then, if the company is not 
at the time in course of being wound up, the debts which in every winding 
up are under the provisions of Part V of this Act relating to preferential 
payments to be paid in priority to all other debts, shall be paid out of any 
assets coming to the hands of the receiver or other person taking possession 
as aforesaid in priority to any claim for principal or interest in respect of 
the debentures. 

(2) In the application of the said provisions, section three hundred 
and nineteen of this Act shall be construed as if the provision for payment 
of accrued holiday remuneration becoming payable on the termination of 
employment before or by the effect of the winding-up order or resolution 
were a provision for payment of such remuneration becoming payable on 
the termination of employment before or by the effect of the appointment 
of the receiver or possession being taken as aforesaid. 

(3) The periods of time mentioned in the said provisions of Part V of 
this Act shall be reckoned from the date of the appointment of the receiver 
or of possession being taken as aforesaid, as the case may be. 

(4) Where the date referred to in the last foregoing subsection occurred 
before the commencement of this Act, subsections (1) and (3) of this section 
shall have effect with the substitution, for references to the said provisions 
of Part V of this Act, of references to the provisions which, by virtue of 
subsection (9) of the said section three hundred and nineteen are deemed 
to remain in force in the case therein mentioned, and subsection (2) shall 
not apply. 

(5) Any payments made under this section shall be recouped as far as 
may be out of the assets of the company available for payment of general 
creditors. 

NOTES 

The section combines section 78 of the 1929 Act (as expanded by subsequent 
enactments) and section 91 (8) of the 1947 Act, so far as that section applies to the 
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appointment of a receiver. The last-mentioned provision cainc into force on July 1, 
1948. 

The effect of the section is that the debts which are to be paid in priority on a 
winding up (as to which, see section 319) are also payable by a receiver appointed on 
behalf of the holders of debentures which are subject to a floating charge as preferential 
debts. The debts so payable and the enactments by virtue of which they are payable 
are set out in section 319 (1). The provisions of this section do not exclude the 
operation of section 319 (5) (b) (Re Griffin Hotel Co., Ltd,, Tetley (Joshua) & Son, 
Ltd. V. Griffin Hotel Co., Ltd., [1941] Ch. 129; [1940] 4 All E.R. 324; 2nd Digest 
Supp.). It will be noted that the section docs not apply to a Scottish company. 

Appointment of a receiver. — The section applies where the receiver appointed 
by the debenture holders takes possession although no appointment has been made 
by the Court (Re Barnby's, Ltd., Fallows v. Barnby’s, Ltd., [1899] W.N. 103 ; 
10 Digest 793, 4981). For form of order appointing receiver, see Encyclopaedia of 
Court Forms, title Companies, Vol. 6, Forms Nos. 668 el seq. 

Floating charge. — See section 322. Where the charge is partly specific and 
partly floating, the priority of the preferential payments applies only to assets secured 
by the floating charge (Re Lewis Merthyr Consolidated Collieries, Ltd., Lloyds Bank 
V. The Co., [1929] 1 Ch. 498, C.A. ; Digest Supp.). They do not obtain priority over 
all other payments, but rank immediately in front of payments to the debenture holders 
(Re Glyncorrwg Colliery Co., Railway Debenture and General Trust Co. v. The Co., 
[1926] Ch. 951 ; Digest Supp. ; where the assets were held applicable in the following 
order ; (i) costs of realisation ; (ii) costs including receiver's remuneration ; (iii) costs, 
charges, and expenses of the debenture trust deed including the trustees' remuneration ; 
(iv) plaintiff's costs of action ; (v) preferential creditors ; (vi) debenture holders. 

If the receiver exhausts the assets in carrying on the business of the company on behalf 
of the debenture holders without providing for preferential debts, he is liable in damages 
(Woods V. Winskill, [1913] 2 Ch. 303 ; 10 Digest 793, 4982). but if he has disregarded 
the priority through misrepresentation of the debenture holders' agent, the receiver 
being unaware of the illegality, he is entitled to enforce an indemnity given by the 
agent (Westminster City Council, v. I'reby, [1936] 2 All E.R. 21 ; Digest Supp.). 

Preferential payments in winding up. — See section 319. 

Accrued holiday remuneration. — See .section 319 (8). Subsection (2) does 
not apply where the receiver is appointed or takes possession before July 1, 1948 (see 
subsection (4), supra). 

Existing appointments. — Where the receiver is appointed or takes possession 
before July 1, 1948, the preferential debts are those provided for under the 1929 Act 
and subsequent enactments prior to the 1947 Act (as to which, see .section 319). 

Definitions. — " Resolution for winding up " (.section 278) ; “ accrued holiday 
remuneration'' (section 319(8)); “company", “debenture" (section 455 (1)); 
“ commencement of this Act " (section 462 (2)). 


Part III 

Rectstration of Charges 

Registration of Charges with Registrar of Companies 

95. Registration of charges created by companies registered 
in England. — (1) Subject to the provisions of this Part of this Act, every 
charge created after the fixed date by a company registered in England and 
being a charge to which this section applies shall, so far as any security on 
the company's property or undertaking is conferred thereby, be void against 
the liquidator and any creditor of the company, unless the prescribed 
particulars of the charge together with the instrument, if any, by which the 
charge is created or evidenced, are delivered to or received by the registrar 
of companies for registration in manner required by this Act within twenty- 
one days after the date of its creation, but without prejudice to any contract 
or obligation for repayment of the money thereby secured, and when a charge 
becomes void under this section the money secured thereby shall immediately 
become payable. 

(2) This section applies to the following charges : — 

(a) a charge for the purpose of securing any issue of debentures ; 

(b) a charge on uncalled share capital of the company ; 

(c) a charge created or evidenced by an instrument which, if executed 

by an individual, would require registration as a bill of sale ; 
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(d) a charge on land, wherever situate, or any interest therein, but 

not including a charge for any rent or other periodical sum 
issuing out of land ; 

(e) a charge on book debts of the company ; 

(f) a floating charge on the undertaking or property of the company ; 

(g) a charge on calls made but not paid ; 

(h) a charge on a ship or any share in a ship ; 

(i) a charge on goodwill, on a patent or a licence under a patent, on 

a trademark or on a copyright or a licence under a copyright. 

(3) In the case of a charge created out of the United Kingdom com- 
prising property situate outside the United Kingdom, the delivery to and 
the receipt by the registrar of a copy verified in the prescribed manner of 
the instrument by which the charge is created or evidenced shall have the 
same effect for the purposes of this section as the delivery and receipt of the 
instrument itself, and twenty-one days after the date on which the instrument 
or copy could, in due course of post, and if despatched with due diligence, 
have been received in the United Kingdom shall be substituted for twenty- 
one days after the date of the creation of the charge as the time within which 
the particulars and instrument or copy are to be delivered to the registrar. 

(4) Where a charge is created in the United Kingdom but comprises 
property outside the United Kingdom, the instrument creating or pur- 
porting to create the charge may be sent for registration under this section 
notwithstanding that further proceedings may be necessary to make the 
charge valid or effectual according to the law of the country in which the 
property is situate. 

(5) Where a charge comprises property situate in Scotland or Northern 
Ireland and registration in the country where the property is situate is 
necessary to make the charge valid or cftectual according to the law of that 
country, the delivery to and the receipt by the registrar of a copy verified 
in the prescribed manner of the instrument by which the charge is created 
or evidenced, together with a certificate in the prescribed form stating that 
the charge was presented for registration in Scotland or Northern Ireland, 
as the case may be, on the date on which it was so presented shall, for the 
purposes of this section, have the same effect as the delivery and receipt of 
the instrument itself. 

(6) Where a negotiable instrument has been given to secure the pay- 
ment of any book debts of a company the deposit of the instrument for the 
purpose of securing an advance to the company shall not, for the purposes 
of this section, be treated as a charge on those book debts. 

(7) The holding of debentures entitling the holder to a charge on land 
shall not for the purposes of this section be deemed to be an interest in land. 

(8) Where a series of debentures containing, or giving by reference to 
any other instrument, any charge to the benefit of which the debenture 
holders of that series are entitled pari passu is created by a company, it 
shall, for the purposes of this section, be sufficient if there are delivered to 
or received by the registrar, within twenty-one days after the execution of 
the deed containing the charge or, if there is no such deed, after the execution 
of any debentures of the series, the following particulars : — 

(a) the total amount secured by the whole series ; and 

(b) the dates of the resolutions authorising the issue of the series and 

the date of the covering deed, if any, by which the security is 
created or defined ; and 

(c) a general description of the property charged ; and 

(d) the names of the trustees, if any, for the debenture holders ; 
together with the deed containing the charge, or, if there is no such deed, 
one of the debentures of the series : 
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Provided that, where more than one issue is made of debentures in the 
series, there shall be sent to the registrar for entry in the register particulars 
of the date and amount of each issue, but an omission to do this shall not 
affect the validity of the debentures issued. 

(9) Where any commission, allowance or discount has been paid or 
made either directly or indirectly by a company to any person in considera- 
tion of his subscribing or agreeing to subscribe, whether absolutely or con- 
ditionally, for any debentures of the company, or procuring or agreeing to 
procure subscriptions, whether absolute or conditional, for any such deben- 
tures, the particulars required to be sent for registration under this section 
shall include particulars as to the amount or rate per cent, of the commission, 
discount or allowance so paid or made, but omission to do this shall not 
affect the validity of the debentures issued : 

Provided that the deposit of any debentures as security for any debt 
of the company shall not, for the purposes of this subsection, be treated as 
the issue of the debentures at a discount. 

(10) In this Part of this Act — 

(a) the expression “ charge includes mortgage ; 

(b) the expression “ the fixed date ” means in relation to the charges 

specified in paragraphs (a) to (f), both inclusive, of subsection 
(2) of this section, the first day of July, nineteen hundred and 
eight, and in relation to the charges specified in paragraphs 
(g) to (i), both inclusive, of the said subsection, the first day 
of November, nineteen hundred and twenty-nine. 

NOTES 

The section reproduces section 79 of the 1929 Act except for minor amendments 
effected by section 89 (1) and (2) of the 1947 Act in subsections (2) (d) and (3) of the 
1929 Act. The provisions of the 1947 Act here mentioned came into force on July 1, 
1948. The section provides for the registration of mortgages and charges affecting 
the property of a company, including such particulars as those required to be registered 
by the registrar under section 98. The effect of registration is that creditors and others 
dealing with the company may, by virtue of their right of inspection (as to which, 
see sections 98, 105), have notice of charges, etc., created by the company, including 
notice where the debt for which the charge was given has,, been partly paid or satisfied 
(see section 100 ). 

Other related provisions. — Sections 97 (registration of charges on existing 
property); 98, 99 (duties of the registrar as to the keeping of the register, rights of 
inspection, endorsements); 100 (memorandum of satisfaction); 104 (company's duty 
to keep register) . 

Effect of changes. — Section 89 (1) of the 1947 Act provided that section 79 (2) (d) 
of the 1929 Act (corresponding with subsection ( 2 ) (d), supra), which required regis- 
tration of any charge on land, wherever situate, or any interest thereon, was not to 
apply, and was to be deemed never to have applied to any rentcharge or a charge for 
any other periodical sum issuing out of land. It was also deemed never to have applied in 
the case of any corresponding provisions in the Acts of 1907 and 1908. Section 89 (2) 
of the 1947 Act provided that, in section 79 (3) of the 1929 Act (corresponding with 
subsection (3), supra), a copy, instead of the original, of the instrument of change, 
may be delivered for registration in the case of a change created abroad comprising 
any property situate abroad, and not only where it solely comprises such property, as 
was previously the case. 

Subsection (1) ; fixed date. — See subsection (10). 

Unregistered charge void, — See Re Monolithic Building Co., Tacon v. The Co., 
[1915] 1 Ch. 643, C.A. ; 10 Digest 770, 4818, where a director was given priority in 
respect of a registered mortgage debenture issued to him over an unregistered prior 
mortgage, of the existence of which he had full knowledge. The requirements of the 
section cannot be evaded by making what is in fact a mortgage or charge in form an 
absolute assignment (Re Kent and Sussex Sawmills, Ltd., [1947] Ch. 177, 183 ; [ 194 O] 
2 All E.R. 638, 641 ; 2nd Digest Supp.). 

Prescribed particulars. — As to the particulars prescribed, see Board of Trade 
Forms Nos. 47, 47 A, 48 (S.R. & O. 1929 No. 823, Schedule, see Appendix V, post). 

Subsection (2) : issue of debentures. — The power of a company to issue 
debentures is usually contained in the memorandum or articles. By Table A, Part I 
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article 79 (see the First Schedule), that power may be exercised by the directors. A 
trading company has implied power to borrow if it is incidental to the conduct of the 
business {General Auction Estate and Monetary Co. v. Smith, [1891] 3 Ch. 432 ; 10 Digest 
731, 4572) and to create a charge on the assets {Re Patent File Co., Ex parte Birmingham 
Banking Co. (1870), 6 Ch. App. 85 ; 10 Digest 730, 4569), but semble, a non-trading 
company has no such power unless so reserved in the memorandum. See further as 
to debentures, section 86 and generally, 5 Flalsbury’s Laws (2nd Edn.), pp. 474 et seq. 

Uncalled capital. — I.e., a charge on calls not yet made as a security, for instance, 
for moneys advanced to the company. A charge upon calls already made but not 
paid is also registrable under this section (ibid., paragraph (g)). Uncalled capital 
may be encumbered only where power to do so exists in the memorandum or articles 
(see generally, 5 Halsbury's Laws (2nd Edn.), pp. 471-^73). 

Bill of sale. — The effect of these provisions is that every mortgage or charge 
within the meaning of the Dills of Sale Acts must be registered if a power is reserved 
under the terms of the charge, etc., for seizure or possession of the chattels. See 
generally, 3 Halsbury's Laws (2nd Edn.), pp. 4 to 18. 

Charge on land. — Registration under these provisions of a charge on land for 
securing money created by a company has effect as if the charge had been registered 
as a land charge under the Land Charges Act, 1925 (16 Halsbury’s Statutes 524) and 
is sufficient in place of registration under that Act (Land Charges Act, 1925, section 
10 (5) (15 Halsbury’s Statutes 536)). As to the effect on this provision of the 1947 
Act, see note on “ effect of changes ”, supra. 

Book debts. — The term is not defined by the Act, but in Dawson v. Isle, [1906] 

1 Ch. 633 ; 3 Digest 258, 77/ ; they were defined as debts accruing in the ordinary 
course of trade and entered in the books (cf . money payable under a contract, irrevocable 
authority to pay to particular account. Re Kent and Sussex Sawmills, Ltd., [1947] 
Ch. 177; [1946] 2 All E.U. 638; 2nd Digest Supp.). Bills receivable received in 
respect of trading debts have been defined as book debts (Re Stevens, Stevens v. Keily, 
[1888] W.N. 110, at p. 116 ; 44 Digest 693, 5336), but they are excluded from these 
provisions by virtue of subsection (6) of this section. 

Floating charge. — See section 322. A charge on a company’s undertaking 
and property does not include its uncalled capital {Re Handy side (Andrew) & Co., 
Ltd. (1911), 131 L.T.Jo. 125 ; 10 Digest 745, 4660. 

Charge on goodwill, etc. — Goodwill is an intangible asset which is represented 
by the company’s capacity to earn profits, and in the case of a successful company is 
a valuable asset. 

Subsection (3) : copy verified in the prescribed manner. — See S.R. dc O. 
1929 No. 823, r. 4 (Appendix V post.). As to the effect on subsection (3) of the 1947 
Act, see note on ” effect of changes ”, supra. 

Subsection (5) i verified copy in Scotland or Northern Ireland.- See 
Board of Trade Form No. 47 C. (S.R. S: O. 1929 No. 823, Schedule, see Appendix V, 
post.). 

Subsection (8) : registration. — Tn the case of debentures the subsection requires 
not only the charge to be registered but also certain particulars thereof. This is for 
the protection of debenture holders. The series of debentures includes all those, 
wherever issued, which are entitled to the pan passu charge (Re Yolland, Husson and 
Birkett, Ltd., Leicester v. Yolland, Husson and Birkett, Ltd., [1908] 1 Ch. 152, C.A. ; 
10 Digest 788, 4931). The registration of the particulars mentioned protects the 
debentures of the series issued not more than 21 days before registration and all other 
debentures of the series subsequently issued (Re Harrogate Estates, Ltd., [1903] 1 Ch. 
498 ; 10 Digest 788, 4937). It should be noted that the registrar’s certificate under 
section 98, is conclu.Tve that the requirements of this Act as to registration have been 
complied with. 

Subsection (9) : debentures issued at a discount. — Debentures may be issued 
at a discount provided the power to borrow is left to the directors (see Table A, 
Fart 1, article 79), and provided they have the power also, on such terms as they think 
fit (Re Anglo-Danubian Steam Navigation and Colliery Co. (1875). L.R. 20 Edq. 339; 
10 Digest 766, 4794). The effect of issuing debentures at a discount is to increase 
the rate of interest. 

Definitions.- — ” Company ”, ” debenture ” registrar of companies ”, ” share ” 
(section 455 (1)). 

96. Duty of company to register charges created by company. 

— (1 ) It shall be the duty of a company to send to the registrar of companies 
for registration the particulars of every charge created by the company and 
of the issues of debentures of a series requiring registration under the last 
foregoing section, but registration of any such charge may be effected on 
the application of any person interested therein. 



SECTION 98 


91 


(2) Where registration is effected on the application of some person 
other than the company, that person shall be entitled to recover from the 
company the amount of any fees properly paid by him to the registrar on 
the registration. 

(3) If any company makes default in sending to the registrar for 
registration the particulars of any charge created by the company or of the 
issues of debentures of a scries requiring registration as aforesaid, then, 
unless the registration has been effected on the application of some other 
person, the company and every officer of the company who is in default 
shall be liable to a default fine of fifty pounds. 

NOTES 

The section reproduces section 80 of the 1929 Act, except for an amendment 
effected by section 105 (1) and the Fifth Schedule to the 1947 Act, as regards the 
persons liable for default. The last-mentioned provision came into force on July 1, 
1948. 

Definitions.—" Default fine ", " officer who is in default " (Feclicn 440) 
" company ", " debenture ", " officer ", " registrar of companies " (section 455 (1)) 


97. Duty of company to register charges existing on property 
acquired. — (1) Where a company registered in England acquires any 
property which is subject to a charge of any such kind as would, if it had 
been created by the company after the acquisition of the property, have 
been required to be registered under this Part of this Act, the company 
shall cause the prescribed particulars of the charge, together with a copy 
(certified in the prescribed manner to be a correct copy) of the instrument, 
if any, by which the charge was created or is evidenced, to be delivered to 
the registrar of companies for registration in manner required by this Act 
within twenty-one days after the date on which the acquisition is completed : 

Provided that, if the property is situate and the charge was created 
outside Great Britain, twenty-one days after the date on which the copy of 
the instrument could in due course of post, and if despatched with due 
diligence, have been received in the United Kingdom shall be substituted 
for twenty-one days after the completion of the acquisition as the time 
within which the particulars and the copy of the instrument arc to be 
delivered to the registrar. 

(2) If default is made in complying with this section, the company 
and every officer of the company who is in default shall be liable to a default 
fine of fifty pounds. 


NOTES 

The section reproduces section 81 of the 1929 Act. 

Prescribed particulars. — For the form, see Hoard of Trade Form No. 47B 
(S.R. & O. 1929 No. 823, Schedule, see Appendix V, post.). 

Certified in the prescribed manner. — For the manner prescribed under the 
1929 Act, see Companies (Forms) Order, 1929, paragraph 4 (see Appendix V, post.). 
United Kingdom. — For the meaning of the expression, see note to section 14. 
Definitions. — "Default fine", "officer who is in default" (section 440); 
" company ", " officer ", " registrar of companies " (section 455 (1)). 

98. Register of charges to be kept by registrar of companies.— 

(1) The registrar of companies shall keep, with respect to each company, 
a register in the prescribed form of all the charges requiring registration 
under this Part of this Act, and shall, on payment of such fee as may be 
specified by regulations made by the Board of Trade, enter in the register 
with respect to such charges the following particulars : — 

(a) in the case of a charge to the benefit of which the holders of a series 
of debentures are entitled, such particulars as arc specified in 
subsection (8) of section ninety-five of this Act ; 
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(b) in the case of any other charge — 

(i) if the charge is a charge created by the company, the 
date of its creation, and if the charge was a charge existing on 
property acquired by the company, the date of the acquisition 
of the property ; and 

(ii) the amount secured by the charge ; and 

(iii) short particulars of the property charged ; and 

(iv) the persons entitled to the charge. 

(2) The registrar shall give a certificate under his hand of the registration 
of any charge registered in pursuance of this Part of this Act, stating the 
amount thereby secured, and the certificate shall be conclusive evidence 
that the requirements of this Part of this Act as to registration have been 
complied with. 

(3) The register kept in pursuance of this section shall be open to 
inspection by any person on payment of such fee, not exceeding one shilling 
for each inspection as may be specified by regulations made by the Board 
of Trade. 

(4) The powers to make regulations conferred by this section on the 
Board of Trade shall be exercisable by statutory instrument which shall be 
subject to annulment in pursuance of a resolution of cither House of Parlia- 
ment. 

NOTES 

The section reproduces section 82 (1) to (3) of the 1929 Act. Subsection (4) is 

new. 

Section 82 (4) of the 1929 Act was repealed by section 89 (4) of the 1947 Act, 
and the Registrar is no longer required to keep a chronological index of charges. 

As to the duties of a company with respect to the register of mortgages, etc., 
see sections 103, 104. The effect of non -registration is that the charge is void as to 
the security, but the company is still liable to pay the debt (Re Parkes Garage 
(Sivadlincote) , Ltd., [1929] 1 Ch. 139; Digest Supp.). Sec, however, section 101 
which allows time for registration to be extended in certain circumstances). 

Debentures. — See section 80. 

Property acquired. — See section 97. 

Open to inspection.— This includes the right to take copies (Nelscn v. Anglo- 
American Land Mortgage Agency Co., [1897] 1 Ch. 130, at p. 134 ; 10 Digest 788, 
4929), but see section 426. 

Statutory instrument. — See the Statutory Instruments Act, 1946, section 5 
(39 Halsbury'.s Statutes 786). The Act came into force on January 1, 1948 (S.l. 1948 
No. 3), and supersedes the Rules Publication Act, 1893 (18 Halsbury’s Statutes 1016). 

Definitions. — “Company", “registrar of companies" (section 455 (1)); 
“ statutory instrument " (Statutory Instruments Act, 1946, section 1 ; 39 Halsbury’s 
Statutes 783). 

99. Endorsement of certificate of registration on debentures. — 

(1) The company shall cause a copy of every certificate of registration given 
under the last foregoing section to be endorsed on every debenture or 
certificate of debenture stock which is issued by the company and the 
payment of which is secured by the charge so registered : 

Provided that nothing in this subsection shall be construed as requiring 
a company to cause a certificate of registration of any charge so given to be 
endorsed on any debenture or certificate of debenture stock issued by the 
company before the charge was created. 

(2) If any person knowingly and wilfully , authorises or permits the 
delivery of any debenture or certificate of debenture stock which under the 
provisions of this section is required to have endorsed on it a copy of a certifi- 
cate of registration without the copy being so endorsed upon it, he shall, 
without prejudice to any other liability, be liable to a fine not exceeding 
one hundred pounds. 

NOTES 

The section reproduces section 83 of the 1929 Act. 

Definitions. — “ Company “ debenture " (section 455 (1)). 
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100. Entries of satisfaction and release of property from charge. 

— The registrar of companies, on evidence being given to his satisfaction 
with respect to any registered charge, — 

(a) that the debt for which the charge was given has been paid or 

satisfied in whole or in part ; or 

(b) that part of the property or undertaking charged has been released 

from the charge or has ceased to form part of the company’s 
property or undertaking ; 

may enter on the register a memorandum of satisfaction in whole or in part, 
or of the fact that part of the property or undertaking has been released 
from the charge or has ceased to form part of the company’s property or 
undertaking, as the case may be, and where he enters a memorandum of 
satisfaction in whole he shall, if required, furnish the company with a copy 
thereof. 


NOTES 

The section combines section 84 of the 1929 Act and section 89 (3) of the 1947 
Act. The last-mentioned provision came into force on July 1, 1948. 

Effect of change. — Section 84 of the 1929 Act permitted the Registrar, on evidence 
being given to his satisfaction that the debt for which the registered charge was given 
had been paid or satisfied, to order that a memorandum of satisfaction be entered on 
the register and obliged him, if required, to furnish the company with a copy thereof. 
This is still the case, but it is now also provided that where part of the property or 
undertaking charged has been relieved from the charges or has ceased to form part of 
the company's property or undertaking, or where the debt for which the charge was 
given hcLs been partly paid or satisfied, even though not wholly discharged, a memor- 
andum of that fact must be entered on the register if the Registrar is given satisfactory 
evidence thereof. As to rectification of the register, sec section 101. 

Definitions. — “ Company “ registrar of companies " (section 455 (I)). 

101. Rectification of register of charges. — The court, on being 
satisfied that the omission to register a charge within the time required by 
this Act or that the omission or mis-statement of any particular with respect 
to any such charge or in a memorandum of satisfaction was accidental, or 
due to inadvertence or to some other sufficient cause, or is not of a nature 
to prejudice the position of creditors or shareholders of the company, or 
that on other grounds it is just and equitable to grant relief, may, on the 
application of the company or any person interested, and on such terms and 
conditions as seem to the court just and expedient, order that the time for 
registration shall be extended, or, as the case may be, that the omission or 
mis-statement shall be rectified. 


NOTES 

The section reproduces section 85 of the 1929 Act. 

Memorandum of satisfaction. — See section 100, ante. For an example of such 
an order before the 1929 Act, see Re Light (C.) 6- Co., Ltd. (1917), 61 Sol. Jo. 337 ; 
10 Digest 788, 4934. 

Accident or inadvertence. — An "accident" is a mishap or untoward event not 
expected or designed {Fenton v. Thorley Co., Ltd., [1903] A.C. 443 ; 34 Digest 
266, 2264). " Inadvertence " includes ignorance of the provisions requiring regis- 
tration [Re Mendip Press, Ltd. (1901), 18 T.L.R. 38; 10 Digest 790, 4953. 

Other sufficient cause. — E.g., difficulties arising through the property charged 
being situate abroad (Re Tingri Tea Co., Ltd., [1901] W.N. 165 ; 10 Digest 790, 4957), 
or (in the case of debentures) delay at the Stamp Office (Re Bootle Cold Storage and 
Ice Co., [1901] W.N. 54 ; 10 Digest 790, 4958). 

Application to the Court. — The application is by summons (R.S.C., Order 53B, 
r. 8 (n) ; S.I. 1948 No. 1756), and should be supported by an affidavit of the facts relied 
on as founding the jurisdiction of the Court to grant relief, and that no petition to wind 
up the company has been presented, no notice convening a meeting for voluntary 
liquidation has been served, and no judgment against the company has been recovered 
which is unsatisfied (see Re Bootle Cold Storage and Ice Co., supra. See, however, 
so far as unsecured creditors are concerned. Re M.I.G. Trust, Ltd., [1933] Ch. 542, 
C.A., at p. 571 ; Digest Supp.). The Court will not, as a rule, decide on motion the 
question whether a charge requires registration [Cunard Steamship Co., Ltd. v. Hopwood, 
[1908] 2 Ch. 564 ; 10 Digest 789, 4941). An order extending the time for registration 
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will not usually be made after the winding up of the company has commenced (Re 
Abrahams (S.) & Sons, [1902] 1 Ch. 695; 10 Digest 790, 4960). For forms on the 
application, see Encyclopaedia of Court Forms, title Companies, Vol. 6, Forms Nos. 
107-109. 

Definitions. — “ Company **, the Court*’ (section 455 (1)). 

102. Registration of enforcement of security. — (1) If any person 
obtains an order for the appointment of a receiver or manager of the property 
of a company, or appoints such a receiver or manager under any powers 
contained in any instrument, he shall, within seven days from the date of the 
order or of the appointment under the said powers, give notice of the fact 
to the registrar of companies, and the registrar shall, on payment of such 
fee as may be specified by regulations made by the Board of Trade, enter 
the fact in the register of charges. 

(2) Where any person appointed receiver or manager of the property 
of a company under the powers contained in any instrument ceases to act 
as such receiver or manager, he shall, on so ceasing, give the registrar of 
companies notice to that effect, and the registrar shall enter the notice in the 
register of charges. 

(3) If any person makes default in complying with the requirements 
of this section, he shall be liable to a fine not exceeding five pounds for every 
day during which the default continues. 

(4) The power conferred by this section on the Board of Trade shall be 
exercisable by statutory instrument which shall be subject to annulment in 
pursuance of a resolution of either House of Parliament. 

NOTES 

Subsections (1) to (3) of this section reproduce subsections (1) to (3) of section 86 
of the 1929 Act. Subsection (4) is new. 

Notice of appointment of receiver. — For form of notice, see Board of Trade 
Form No. 53 (S.R. & O. 1929 No. 823, Schedule, See Appendix V, post.). 

Prescribed fee. — Under the 1929 Act, this was 5s. (S.R. & O. 1929 No. 951, r. 1). 

Register of charges. — See section 98. 

Notice of receiver ceasing to act. — For form of notice, see Board of Trade 
Form No. 57A (S.R. & O. 1929 No. 823, Schedule, see Appendix V, post.). 

Statutory instrument. — See the Statutory Instruments Act, 1946, sections 1, 
5 (39 Halsbury’s Statutes 784, 786). 

Definitions. — “ Company ”, ” registrar of companies *' (section 455 (1)): ” statu- 

tory instrument ” (Statutory Instruments Act, 1946, section 1 ; 39 Halsbury's 
Statutes 784). 

Provision as to Company's Register of Charges and as to Copies 
of Instruments creating Charges 

103. Copies of instruments creating charges to be kept by 
company. — Every company shall cause a copy of every instrument creating 
any charge requiring registration under this Part of this Act to be kept at 
the registered office of the company : 

Provided that, in the case of a series of uniform debentures, a copy 
of one debenture of the series shall be sufficient. 

NOTES 

The section reproduces section 87 of the 1929 Act. 

Registered office. — Sec section 107. 

Definitions. — “ Charge ” (section 95 (10)) ; ” company ” debenture ” (section 
455 (1)). 

104. Company’s register of charges. — (1) Every limited com- 
pany shall keep at the registered office of the company a register of charges 
and enter therein all charges specifically affecting property of the company 
and all floating charges on the undertaking or any property of the company, 
giving in each case a short description of the property charged, the amount 
of the charge, and, except in the case of securities to bearer, the names of 
the persons entitled thereto. 
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(2) If any officer of the company knowingly and wilfully authorises 
or permits the omission of any entry required to be made in pursuance of 
this section, he shall be liable to a fine not exceeding fifty pounds. 

NOTES 

The section reproduces section 88 of the 1929 Act, except for a minor drafting 
amendment made by section 122 (4) and the Seventh Schedule to the 1947 Act in 
subsection (2) as to the persons liable under that subsection. The provisions of the 
1947 Act here mentioned came into force on December 1, 1947. The effect of the 
section has not been altered. 

Registered office. — See section 107. 

Floating charge. — See section 322. 

Undertaking and property of the company. — See note to section 95. 

Charges required to be entered. — The charge, not the instrument, together 
with a short description of the property charged, etc., are what is required to be 
registered (Cf. Smith’s Case (1879), 11 Ch.D. 579, C.A., at p. 585; 10 Digest 787, 
4924) . Copies of the instruments creating the charge are, however, open to inspection 
(see section 105). 

Effect of omission to enter. — Apart from the liability imposed by subsection (2), 
supra, an omission to enter a charge in the register docs not invalidate the charge 
(Re General South American Co. (1876), 2 Ch.D. 337, C.A. ; 10 Digest 787, 4927). 

Subsection (2). — In the corresponding provisions of the 1929 Act, the persons 
liable for authorising an omission were “ any director, manager, or other officer ". 
Section 122 (4) of the 1947 Act provided that the expression “ officer " should include 
a director, manager or secretary and the present subsection is drafted accordingly. 
The company’s bankers are nut officers (Re General Provident Assurance Co., Ex parte 
National Bank (1872), L.K. 14 Kq. 507 ; 10 Digest 741, 6427), but the solicitor acting 
in the transaction is (Re Patent Bread Machinery Co., Ex parte Valpy and Chaplin 
(1872), 7 Ch. App. 289 ; 10 Digest 786, 4920). If the directors instruct the secretary 
to register a charge and he omits to do so, they are not knowingly and wilfully 
authorising or permitting the omission (Re Hackney Borough Newspaper Co. (1876), 
3 Ch.D. 669 ; 10 Digest 787, 4922). 

Definitions. — •“ Limited company ” (section 1 (2) ; " charge ” (section 95 (10) ; 
“company “ officer “ (section 455 (1)). 

105. Right to inspect copies of instruments creating mortgages 
and charges and company’s register of charges. — (1) The copies of 
instruments creating any charge requiring registration under this Part of 
this Act with the registrar of companies, and the register of charges kept in 
pursuance of the last foregoing section, shall be open during business hours 
(but subject to such reasonable restrictions as the company in general 
meeting may impose, so that not less than two hours in each day shall be 
allowed for inspection) to the inspection of any creditor or member of the 
company without fee, and the register of charges shall also be open to the 
inspection of any other person on payment of such fee, not exceeding one 
shilling for each inspection, as the company may prescribe. 

(2) If inspection of the said copies or register is refused, every officer 
of the company who is in default shall be liable to a fine not exceeding 
five pounds and a further fine not exceeding two pounds for every day during 
which the refusal continues. 

(3) If any such refusal occurs in relation to a company registered in 
England, the court may by order compel an immediate inspection of the 
copies or register. 

NOTES 

The section reproduces section 89 of the 1929 Act, except for a minor amend- 
ment in subsection (2) as to the persons liable for default which was effected by section 
105 (1) and the Fifth Schedule to the 1947 Act. The last- mentioned provisions came 
into force on July 1, 1948. 

Right of inspection. — The right to inspect includes a right to take copies (Nelson 
V. Anglo-American Land Mortgage Agency Co., [1897] 1 Ch. 130, at p. 134 ; 10 Digest 
788, 4929 ; compare, however, cases cited in notes to section 113), and a shareholder 
is entitled to appoint a solicitor, accountant, or other competent person to inspect 
(Bevan v. Webb, [1901] 2 Ch. 59, at p. 75, C.A. ; 36 Digest 456, J208). 

Court order to compel inspection. — The application is by summons under 
R.S.C.. Order 53B, r. 8 fd.L No appearance is necessary (ibid., r. 9). The affidavit 
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in support must state that application was made at the proper time, and if the appli- 
cation is not made by a creditor or member, must state the tender of the proper sum. 
The power to order inspection under this section ceases when the company goes into 
liquidation (Somerset v. Land Securities Co., [1897] W.N. 29 ; 10 Digest 788, 4930), 
For form of summons, see Ency. Court Forms, title Companies, Vol. 6, p. 232. 

Definitions. — Member " (section 26) ; “ charge " (section 95 (10)) ; " officer 
who is in default" (section 440(2)); "company", "officers", "registrar of 
companies ", " the Court " (section 455 (1)). 

Application of Fart III to Companies incorporated 
outside England 

106. Application of Part III to charges created, and property 
subject to charge acquired, by company incorporated outside 
England. — The provisions of this Part of this Act shall extend to charges 
on property in England which are created, and to charges on property in 
England which is acquired, by a company (whether a company within the 
meaning of this Act or not) incorporated outside England which has an 
established place of business in England. 

NOTES 

The section reproduces section 90 of the 1929 Act. 

Definitions. — " Charge " (section 95 (10)) ; " company " (section 455 (1)). 

Part IV 

Management and Administration 
Registered Office and Name 

107. Registered office of company. — (1) A company shall, as 
from the day on which it begins to carry on business or as from the fourteenth 
day after the date of its incorporation, whichever is the earlier, have a 
registered office to which all communications and notices may be addressed. 

(2) Notice of the situation of the registered office, and of any change 
therein, shall be given within fourteen days after the date of the incorporation 
of the company or of the change, as the case may be, to the registrar of 
companies, who shall record the same. 

The inclusion in the annual return of a company of a statement as to 
the address of its registered office shall not be taken to satisfy the obligation 
imposed by this subsection. 

(3) If default is made in complying with this section, the company 
and every officer of the company who is in default shall be liable to a default 
fine. 

NOTES 

The section combines section 92 of tlie 1929 Act and section 56 of the 1947 Act. 
The latter section came into force on July 1, 1948. 

Effect of change. — Under the corresponding provision of the 1929 Act, the 
periods under subsections (1) and (2) were 28 days in either case. The period under 
both subsections is now fourteen days. 

Registered office. — By section 2, the memorandum must state whether the 
registered office is in England or Scotland. As the memorandum is unalterable in 
this respect (since it is not a condition which could lawfully have been contained in 
the articles (see section 23), and section 5 extends only to alteration of objects, not 
of place of registered office), any changes therein can take place only in the country 
in which the company has been registered. The registered office is also the place for 
service of documents on the company (see section 437 (1) ; cf. subsection (2) as to 
Scottish companies carrying on business in England). As to re-registration, see 
section 16. As to enforcement of duty to make returns, see section 428. 

Notice of situation. — For form of notice, see Board of Trade Form No. 4 (S.R. & 
O. 1929 No. 823, Schedule, see Appendix V, post,). 

Commencement of business. — As to restrictions, see section 108. 

Date of incorporation. — See section 15. 

Annual return. — See section 124. 

Definitions. — " Default fine ", " officer who is in default " (section 440) ; 
" annual return ", " company " officer " registrar of companies " (section 455 (1)). 
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108. Publication of name by company. — (1) Every company — 

(a) shall paint or affix, and keep painted or affixed, its name on tlie 

outside of every office or place in which its business is carried on, 
in a conspicuous position, in letters easily legible ; 

(b) shall have its name engraven in legible characters on its seal ; 

(c) shall have its name mentioned in legible characters in all business 

letters of the company and in all notices and other official publica- 
tions of the company, and in all bills of exchange, promissory 
notes, endorsements, cheques and orders for money or goods 
purporting to be signed by or on behalf of the company, and in 
all bills of parcels, invoices, receipts and letters of credit of the 
company. 

(2) If a company docs not paint or affix its name in manner directed 
by this Act, the company and every officer of the company who is in default 
shall be liable to a fine not exceeding five pounds, and if a company does not 
keep its name painted or affixed in manner so directed, the company and 
every officer of the company who is in default shall be liable to a default fine. 

(3) If a company fails to comply with paragraph (b) or paragraph (c) of 
subsection (1) of this section, the company shall be liable to a fine not ex- 
ceeding fifty pounds. 

(4) If an officer of a company or any person on its behalf — 

(a) uses or authorises the use of any seal purporting to be a seal of the 

company whereon its name is not so engraven as aforesaid ; or 

(b) issues or authorises the issue of any business letter of the company 

or any notice or other official publication of the company, or signs 
or authorises to be signed on behalf of the company any bill of 
exchange, promissory note, endorsement, cheque or order for 
money or goods wherein its name is not mentioned in manner 
aforesaid ; or 

(c) issues or authorises the issue of any bill of parcels, invoice, receipt 

or letter of credit of the company wherein its name is not men- 
tioned in manner aforesaid ; 

he shall be liable to a fine not exceeding fifty pounds, and shall further be 
personally liable to the holder of the bill of exchange, promissory note, cheque 
or order for money or goods for the amount thereof unless it is duly paid by 
the company. 

NOTES 

The section combines section 93 of the 1929 Act and section 57 of tlic 1947 Act, 
and incorporates a minor drafting amendment effected by section 122 (4) and the 
Seventh Schedule to the latter Act, as to the persons liable under subsection (4), supra. 
The latter provisions came into force on December 1, 1947, while section 57 of the 
1947 Act came into force on July 1, 1948. 

Effect of changes. — The name of the company need no longer be mentioned in 
advertisements, but must appear on business letters. A consequential amendment 
to the same effect is made in subsection (4) (b). As the expression “ officer ” is now 
defined to include a director, manager or secretary (see section 455 (1)), the reference 
to a director and manager which appeared in the corresponding provision of the 1929 
Act is omitted from subsection (4) of this section. 

Publication of name. — As to what is a sufficient publication, see Stacey 6- Co., 
Ltd. V. Wallis (1912), 106 L.T. 544 ; 1 Digest 648, 2677). A company under licence 
to dispense with the word “ limited " in its name is exempted from those provisions 
(see section 19 (4)). 

Bills and notes. — As to the power of a company to deal with bills or notes, see 
generally, 5 Halsbury's I.aws (2nd Edn.), pp. 426 et seq. 

Signature on behalf of the company. — See sections 32, 33. 

Subsection (4) : holder. — In the case of orders for goods, the word “ holder " 
means the person to whom the order was given {Civil Service Co-operative Society, 
Ltd. V. Chapman (1914), 30 T.L.R. 679; 9 Digest 627, 4151). 

CO. ACT. — 7 
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Registration of company under Registration of Business Names Act, 

1916. — Where a company carries on business under a business name which does not 
consist of its corporate name without any addition, it must be registered under the 
Kcgistration of Business Names Act, 1916 (19 Halsbury's Statutes 880) (1947 Act, 
section 58, post, which came into force on December 1, 1947, and still remains in force). 

Definitions. — " Officer who is in default ”, ” default fine ” (section 440) ; 
” company ” officer ” (section 455 (I)). 

Restrictions on Commencement of Business 

109. Restrictions on commencement of business. — (1) Where 
a company having a share capital has issued a prospectus inviting the public 
to subscribe for its shares, the company shall not commence any business or 
exercise any borrowing powers unless — 

(a) shares held subject to the payment of the whole amount thereof in 

cash have been allotted to an amount not less in the whole than 
the minimum subscription ; and 

(b) every director of the company has paid to the company, on each 

of the shares taken or contracted to be taken by him and for which 
he is liable to pay in cash, a proportion equal to the proportion 
payable on application and allotment on the shares offered for 
public subscription ; and 

(c) no money is or may become liable to be repaid to applicants for any 

shares or debentures which have been offered for public subscrip- 
tion by reason of any failure to apply for or to obtain permission 
for the shares or debentures to be dealt in on any stock exchange ; 
and 

(d) there has been delivered to the registrar of companies for registration 

a statutory declaration by the secretary or one of the directors, 
in the prescribed form, that the aforesaid conditions have been 
complied with, 

(2) Where a company having a share capital has not issued a prospectus 
inviting the public to subscribe for its shares, the company shall not com- 
mence any business or exercise any borrowing powers, unless — 

(a) there has been delivered to the registrar of companies for registration 

a statement in lieu of prospectus ; and 

(b) every director of the company has paid to the company, on each 

of the shares taken or contracted to be taken by him and for 
which he is liable to pay in cash, a proportion equal to the pro- 
portion payable on application and allotment on the shares 
payable in cash ; and 

(c) there has been delivered to the registrar of companies for registration 

a statutory declaration by the secretary or one of the directors, 
in the prescribed form, that paragraph (b) of this subsection has 
been complied with. 

(3) 1 he registrar of companies shall, on the delivery to him of the said 
statutory declaration, and, in the case of a company which is required by 
this section to deliver a statement in lieu of prospectus, of such a statement, 
certify that the company is entitled to commence business, and that certi- 
ficate shall be conclusive evidence that the company is so entitled. 

(4) Any contract made by a company before the date at which it is 
entitled to commence business shall be provisional only, and shall not be 
binding on the company until that date, and on that date it shall become 
binding. 

(5) Nothing in this section shall prevent the simultaneous offer for 
subscription or ilotment of any shares and debentures or the receipt of any 
money payable on application for debentures. 
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(6) If any company commences business or exercises borrowing powers in 
contravention of this section, every person who is responsible for the contra- 
vention shall, without prejudice to any other liability, be liable to a fine not ex- 
ceeding fifty pounds for every day during which the contravention continues. 

(7) Nothing in this section shall apply to — 

(a) a private company ; or 

(b) a company registered before the first day of January, nineteen 

hundred and one ; or 

(c) a company registered before the first day of July, nineteen hundred 

and eight, which has not issued a prospectus inviting the public 
to subscribe for its shares. 

NOTES 

The section combines section 94 of the 1929 Act and section 60 (5) of the 1947 
Act. The latter provision came into force on July 1, 1948. 

The effect of the section is that a company may not commence any business 
or exercise any borrowing powers until the requirements of this section have been 
complied with. It should be noted that the restriction applies to the commencement 
of any business and not merely of the business for which the company was formed. 

Effect of change. — Subsection (1) (c) is new. Apart from the other conditions 
which must be fulfilled before a company issuing a prospectus to the public may 
commence business, no liability under section 51 may be outstanding. 

Subsection (1) : Prospectus inviting the public to subscribe for shares. — 

See section 38. 

Minimum subscription. — See section 47 

Payment by directors for shares. — -See Alexander v. Automatic Telephone Co. 
[1900] 2 Ch. 56, C.A ; 9 Digest 291, JS08. 

Statutory declarations in the prescribed forms. — For the prescribed forms, 
see Board of Trade Forms Nos. 44 and 44 A (S.R. A O. 1929, No. 823. Schedule, see 
Appendix V, post). 

Subsection (2) : Statement in lieu of prospectus. — Sec section 48. 

Subsection (3) : Registrar’s certificate. — The registrar’s certificate is con- 
clusive evidence that the company is entitled to commence business and evidence 
cannot be received to show that the facts did not warrant the issuing of the certificate 
{Re Yolland, Husson and Dirkett, Ltd., Leicester v. Yolland, Husson and Ihrkett, Ltd., 
[1908] 1 Ch. 152, C.A.; 10 Digest 788, 4931). 

Subsection (4) : Contracts made before company is entitled to commence 
business, — A bank which receives subscriptions on application for the company’s 
shares is not entitled to a quantum meriitt for services rendered before that date 
(New Druce-Portland Co., Ltd. v. lilakiston (1908), 24 T.L.K. 583 ; 9 Digest 637, 
4208). 

Subsection (7) : Company registered before January 1, 1901. — T.e , before 
the commencement of the Companies Act 1900. Before that Act, a company could 
commence business on incorporation. The restrictions imposed by that Act applied 
only to companies registered on or after January 1, 1901, which invited the public 
to subscribe for their shares. 

Company registered before July 1, 1908, not issuing prospectus to the 

public. — l.e., before the application of the 1907 Act. That Act applied similar res- 
trictions to companies which did not invite the public to subscribe for their shares 
unless they were private companies or had allotted anv shares or debentures before 
July 1, 1908. 

Definitions. — “ Company having a sliare capital ” (section 1 (2) ) ; “ private 

company ” (section 28) ; “ minimum subscription " (section 47) ; “ company ”, 

“debenture”, “director”, “prescribed”, “prospectus”, “registrar of companies”, 
“ share ”, (section 455 (1) ). 

Register of Members 

110. Register of members. — (1) Every company shall keep a 
register of its members and enter therein the following partigulars : — 

(a) the names and addresses of the members, and in the case of a 
company having a share capital a statement of the shares held 
by each member, distinguishing each share by its number so long 
as the share has a number, and of the amount paid or agreed to 
be considered as paid on the shares of each member ; 
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(b) the date at which each person was entered in the register as a 

member ; 

(c) the date at which any person ceased to be a member : 

Provided that, where the company has converted any of its shares into 
stock and give n notice of the conversion to the registrar of companies, the 
n^gister shall show the amount of stock held by each member instead of the 
amount of shares and the particulars relating to shares specified in para- 
graph (a) of this subsection. 

(2) The register of members shall be kept at the registered office of 
the company : 

Provided that, — 

(a) if the work of making it up is dom' at another office of the company, 

it may be kept at that other office ; and 

(b) if the company arranges with some other person for the making up 

of the register to be undertaken on behalf of the company by 
that other person, it may be kept at the office of that other person 
at which the work is done ; 

so, howev('r, that it shall not be kept, in the case of a company registered in 
Imgland, at a place outside England, and, in the case of a company registered 
in Scotland, at a place outside Scotland. 

(3) Every company shall semd notice to the registrar of companies of 
the place whd'c its register of members is kept and of any change in that 
place : 

Provided that a company shall not be bound to send notice under this 
subsection wlnTe the register has, at all times since it came into existence 
or, in the case of a register in existence at the commencement of this Act, at 
all times since th(ai, been kept at the n^gistered office of the company. 

(4) Where a company makes diTault in complying with subsection (1) 
of this section or mak('S default for fourteen days in complying with the last 
foregoing subsection, the company and every officer of the company who is 
in default shall be liable to a dcTault line. 

NOTES 

The section combines sections 95 and 98 (1) of the 1929 Act and sections 50 (1), 
(3), (4) and 51 of the 1947 Act. It also incorporates a minor amendment made by 
section 09 (2) of the 1947 Act. The last-mentioned })rovision came into force on 
December 1, 1947, while sections 50 and 51 of the 1947 Act came into force on July 1, 
1948. 

Effect of changes. ^ — (1) Form of register. — ^I'he corresponding provision of the 
1929 Act provided tliat the register be kept in one or more books. That provision 
is now omitted .since by section 436 any register may be kept either by making entries 
in bound books or by recording the matters in cpiestion in any other manner. 
(2) Oci 2 ipation of mcrii'bers. — This i.s now no longer required to be stated (section 51 
of the 1947 Act). (3) The distinguishing number of shares need only be mentioned 
where the shaie has a number (see section 74, ante). This was provided for in section 
69 (2) of the 1947 Act. (4) Place where register kept.~-X\\c register may now be kept 
at the place where it is made up, so long as it is in the country in which the company is 
registered. Notice of change in that place must be .^ent to the Registrar. (5) Penalties 
or default. — The default provisions of section 95 of the 1929 Act are extended to default 
in complying with the provision as to change of name. 

Register as evidence. — A book or document, intended to be a register of the 
members, may be admitted in evidence as such, although the requirements as to how 
it should be kept have not been regularly complied with (Re Printing Telegraph and 
Construiiion Co. of Agence Havas, Ex parte Cammell, [1894] 2 Ch. 392, C.A.; 9 Digest 
206, 1281) . Rough memoranda or sheets of paper intended as materials from which a 
register might be prepared have been held not to be a register (ibid.). Quaere, however, 
whether such memoranda, etc., would comply with the requirements of section 436, post. 

Share capital. — See section 61. 

Conversion of shares into stock. — See sections 61, 62. 

Registered office. — See section 107. 

Date of entry in the register. — I.c., the actual date or date of transfer, but note 
the exception under section 117. 
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Improper entries. — The company must not enter in the register a statement 
that it has a lien on the shares of a member {Re Key {W.) & Son, Ltd., [1902 j 1 Ch. 467 ; 
9 Digest 287, 1782), and it cannot insist on putting on the register anything except 
what is required by the Act to be inserted therein [Re Saunders {T. H.) & Co., Ltd., 
[1908] 1 Ch. 415 ; 9 Digest 207, 1283). 

Other related provisions. — Section 113 (inspection of register and index); 
section 114 (agent’s liability in case of default) ; section 115 (power to close register) ; 
section 1 16 (power of court to rectify register). See also generally sections 1 19 to 123. 

Method of entering up register of members. — The basis of entering up the 
register would be the allotment sheets, call records, share register, and transfer register 
and the authority would be the directors' minute. 

Definitions. — " Member " (section 26) ; " default fine ", " oflicer who is in 

default" (section 440); “company", “offices", “registrar of members", “share" 
section 455 (1) ) ; " commencement of this Act (section 462 (2) ). 

111. Index of members. — (I) Every company having more than 
fifty members shall, unless the register of members is in such a form as to 
constitute in itself an index, keep an index of the names of the members of 
the company and shall, within fourteen days after the date on which any 
alteration is made in the register of members, make any necessary alteration 
in the index. 

(2) Th(^ index shall in resi)ect of each membt'r contain a sufficient 
indication to enable the account of that member in the registia* to be readily 
found. 

(3) The index shall be at all times kept at the same place as the register 
of members. 

(4) If default is made in complying with this section, the company and 
every officer of the company who is in default shall be liable to a default fine. 

NOTES 

The section combines section 96 of the 1929 Act and section 50 (2), (4) of tlie 
1947 Act. The latter provision came into force on July 1, 1948 

The section docs not apply to a company which has less than 50 members. 

Effect of change. — If an index is kept, it must be kept at the same place as the 
register of members, i.c., either at the registered office or the place where the register is 
made up (see section 110). 

Form. — Neither the register nor the index need be kept in a bound book (sec 
section 436). 

Default in complying. — l.e., with the requirements as to the keeping of the index 
or failure to notify the Kegistrar wlfCre it is kept. See also section 114 post (agent’s 
liability) and section 119, post (dominion register). 

Definitions. — “ Member " (.section 26) ; “ default fine ", “ officer who is in de- 
fault " (.section 440) ; “ company ", “ officer " (.section 455 (1) ). 

112. Provisions as to entries in register in relation to share 
warrants. — (1) On the issue of a share warrant the company shall strike 
out of its register of members ihn name of the member tlien entered therein 
as holding the shares specified in the warrant as if he had ceased to be a 
member, and shall enter in the register the following particulars, namely : — 

(a) the fact of the issue of the warrant ; 

(b) a statement of the shares included in the warrant, distinguishing 

each share by its number so long a8 the share has a number ; 
and 

(c) the date of the issue of the warrant. 

(2) The bearer of a share warrant shall, subject to the articles of the 
company, be entitled, on surrendering it for cancellation, to have his name 
entered as a member in the register of members. 

(3) The company shall be responsible for any loss incurred by any 
person by reason of the company entering in the register the name of a 
bearer of a share warrant in respect of the shares therein specified without 
the warrant being surrendered and cancelled. 
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(4) Until the warrant is surrendered, the particulars specified in sub- 
s(’ction (1) of this section shall be deemed to be the particulars required by 
this Act to be entered in the register of members, and, on the surrender, the 
date of the surrender must be entered. 

(5) Subject to the provisions of this Act, the bearer of a share warrant 
may, if the articles of the company so provide, be deemed to be a member 
of the company within the meaning of this Act, either to the full extent or 
for any purposes delined in the articles. 

NOTES 

The section rc])r()du('cs section 97 of the 1929 Act except for a minor amendment 
introduced by section (S9 (2) of the 1947 Act. The latter provision came into force on 
December 1, 1947. 

Effect of change. The provisions of subsection (1) (b) have been modified so 
that the shares included in tlie warrant need only be specified by their numbers so long 
as tlicy have numbeu s. Tliis is conseijuential upon tlic provisions of section 74, whereby 
in certain circurnslances sliarcs need not be numbered. 

Share warrant.— Sec section 83. The issue of share warrants by a private com- 
j'any is prohibited in view of the restrictions as to the transfer of shares (see section 28). 
'rtie method of paying dividends on share warrants is by means of coupons attached 
thereto. 

Distinguishing number.— See .section 74. 

Register of members. — See section 1 10. 

Particulars required to be entered in the register of members.— -See section 

no ( 1 ). 

Bearer of share warrant as member. -As to the bearer of a share warrant, 
being a bolder in regard to a director's share qualification, see section 182. 

Definitions.— “ Member ” (section 28) ; “ share warrant ” (section 83) ; “ arti- 
cles " comj any " sliaie " (section 455 (1) ). 

113. Inspection of register and index. — (1) Except when the 
register of members is closed under the provisions of this Act, the register, 
and index of the names, of the members of a company shall during business 
hours (subject to such reasonable restrictions as the company in general 
meeting may impose, so that not less than two hours in each day be allowed 
for inspection) be open to the inspection of any member without charge 
and of any other person on payment of one shilling, or such less sum as the 
company may prescribe, for each inspection. 

(2) Any member or other person may require a copy of the register, 
or of any part thereof, on j^ayment of sixpence, or such less sum as the 
company may prescribe, for every hundred words or fractional part thereof 
icquired to be copied. 

The company shall cause any copy so required by any person to be 
sent to that person within a period of ten days commencing on the day 
next after the day on which the requirement is received by the company. 

(3) If any inspection required under this section is refused or if any 
ccqiy required under this section is not sent within the proper period, the 
company and every officer of the company who is in default shall be liable 
in respect of each offence to a fine not exceeding two pounds and further to 
a default fine of two pounds. 

(4) In the case of any such refusal or default, the court may by order 
compel an immediate inspection of the register and index or direct that the 
copies required shall be sent to the persons requiring them. 

NOTES 

The sfection correspond.s with section 98 of the 1929 Act. 

Register of members. — See section 110. The register is deemed to include the 
dominion register (sec section 120). 

Index of names. — See section 111. 

Right of inspection. — The object of giving non-members inspection is to enable 
them to ascertain what assets they may rely on (Be Overend, Gurney Co. (1867), 
L.K. 2 H.L. 325, at p. 366 ; 9 Digest 32, 1). The inspection may be made b\ an 
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agent {Re Joint-Stock Discount Co., Ltd., Ex pavte Buchan (1866), 36 L.J. Ch. 150; 
9 Digest 209, 1295). The right of inspection does not include a right to take copies 
{Re Dalaghdt Gold Mining Co.. [1901] 2 K.B. 665, C. A. ; 9 Digest 209, 1298). The right 
ceases when the company is being wound up {Re Kent Coalfields Syndicate, [1898] 1 Q.B., 
754, C.A. ; 9 Digest 209, 1299). Cf. somewhat similar provisions as to the register of 
debenture holders (section 87, ante.). 

Officer. — ^The penalties here set out for default are also extended to agents (see 
section 114). 

Order to compel inspection. — The application is by originating summons 
under R.S.C. Order 53B, r.8 (a). The procedure is the same as on a similar application 
with regard to the register of debenture holders, as to which, see note to section 87. 
For form of application see Ency. Court Forms, title Companies, Vol. 6, Form No. 118, 

p. 228. 

Definitions. — “ Member " (section 26); “ default fine ", " officer who is in default " 
(section 440) ; " company ", " officer ", " the Court " (section 455 (1) ). 

114. Consequences of failure to comply with requirements as 
to register owing to agent’s default. — Where, by virtue of proviso (b) 
to subsection (2) of section one hundred and ten of this Act, the register 
of members is kept at the office of some person other than the company, 
and by reason of any default of his the company fails to comply with sub- 
section (3) of that section, subsection (3) of section one hundred and eleven 
of this Act, or the last foregoing section or with any requirements of this 
Act as to the production of the regi.ster, that other person shall be liable to 
the same penalties as if he were an officer of the company who was in default, 
and the power of the court under subsection (4) of the last foregoing section 
shall extend to the making of orders against that other person and his officers 
and servants. 

NOTES 

The section corresponds with section 50 (5) of the 1947 Act, which came into force 
on July 1, 1948. 

The effect of the section is that where a company has delegated the work of 
registration to an agent, he and his officers and servants will be liable to the same 
penalties for default as if he were an officer of the company and the same orders com- 
pelling inspection, etc., may be made against him. 

Definitions. — " Officer who is in default " (section 440 (2) ) ; " company ", 

"officer" (section 455 (1)); "person" (Interpretation Act, 1889, section 19; 18 
Halsbury's Statutes 1001). 

115. Power to close register. — A company may, on giving notice 
by advertisement in some newspaper circulating in the district in which the 
registered office of the company is situate, close the register of members for 
any time or times not exceeding in the whole thirty days in each year. 

NOTES 

The section reproduces section 99 of the 1929 Act. 

The closing of the register of members is preparatory to the proposed annual general 
meeting of the company, and usually remains closed until after that meeting. The 
effect is that transfers will not be registered during that period, and the membership 
of the company is, therefore, static for that limited time. The closing of the register 
facilitates the work of the dispatch of notices to members as to the annual general 
meeting, and in practice it is usual for the closing of the register to be coincidental with 
the sending of notices. Under Table A, Part I, article 28, the directors have power to 
suspend the registration of transfers for a period not exceeding 30 days in any year 
(see the First Schedule, Table A). 

Form of Application to Court. — See Ency. Court Forms, title Companie.s, Vol. 6, 
Form No, 105, p. 219. 

Registered office. — See section 107. 

Definitions. — "Member" (section 26); "company" (section 455 (1)). 

116. Power of court to rectify register. — (1) If — 

(a) the name of any person is, without sufficient cause, entered in or 

omitted from the register of members of a company ; or 

(b) default is made or unnecessary delay takes place in entering on the 

register the fact of any person having ceased to be a member : 
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the person aggrieved, or any member of the company, or the company, may 
apply to the court for rectification of the register. 

(2) Where an application is made under this section, the court may 
either refuse the application or may order rectification of the register and 
payment by the company of any damages sustained by any party aggrieved. 

(3) On an application under this section the court may decide any 
question relating to the title of any person who is a party to the application 
to have his name entered in or omitted from the register, whether the 
question arises between members or alleged members, or between members 
or alleged members on the one hand and the company on the other hand, 
and generally may decide any question necessary or expedient to be 
decided for rectification of the register. 

(4) In the case of a company required by this Act to send a list of its 
members to the registrar of companies, the court, when making an order 
for rectification of the register shall by its order direct notice of the rectifica- 
tion to be given to the registrar. 

NOTES 

The section reproduces section 100 of the 1929 Act. 

Register of Members. — See section 110. 

Damages. — Tlie company can only be ordered to pay damages when the register 
is ordered to be rectified {I^e Ottos Kopje Diamond Mines, Ltd., [1^3] 1 Ch. 618, C.A. : 
9 Digest 382, 2423). If money has been paid on the shares, the amount will be ordered 
to be returned with interest (Karberg's Case, [1892] 3 Ch. 1, C.A. : 9 Digest 115, 560) 
and the amount with costs is provable in a winding up (Re British Gold Fields of West 
Africa, [1899] 2 Ch. 7, C.A. ; 10 Digest 934, 6409). 

Jurisdiction of the Court. — The jurisdiction is discretionary (Re Diamond Rock 
Boring Co., Ltd., Fx parte Shaw (1877), 2 g.B.D. 463, C.A. ; 9 Digest 212, J 318) find 
is not limited to tlu; cases here set out. For example, the Court will rectify the register 
to enable the members of a company to have a fair and reasonable exercise of their 
riglits (Barns v. Siemens Brothers Dynamo Works, [1919] 1 Ch. 225 ; 9 Digest 212, 
1320). 'file juii-^diction of the Court is not limited to ca.ses where a name has been 
entered improjrerly, but extends to cases where a name stands on the register for 
insufficient cause (Re Imperial Chemical Industries, Ltd., [1936] 2 All E.R. 463). 
For other ca'-es where the jurisdiction has been exercised, see 5 Halsbury’s Laws (2nd 
Kdn.) p. 233. When the Court entertains the application it must go into all the 
circumstances of the ca.sc and must consider what equity the applicant has to call for 
its intervention (Trevor v. Whitworth (1887), 12 App. Cas. 409, at p. 440, H.L.; 9 Digest 
98, 411). 

Application to the Court. — The application must be made promptly (Seivell's 
Case (1868), 3 Ch. App. 131, at p. 138; 9 Digest 147, 831). The application is by 
motion or summons (K.S.C., Order 53B, r. 6) or it may be by action commenced 
by writ. The usual practice is by motion (Duffin v. Mexican Gold and Silver Ore 
Reduction Co., [1890] W.N. 116 ; 9 Digest 220, 1390), and the notice of motion must 
be served on the company (Re Denver United Breweries, Ltd. (1890), 63 L.T. 96; 9 
Digest 676, 4508). If the Court thinks that the case could be more satisfactorily dealt 
with by action, an order will not be made on motion (Re National and Provincial Marine 
Insurance Co., Ex parte Parker (1867), 2 Ch. App. 685 ; 9 Digest 214, 1336). But an 
action may be instituted without any direction by the Court (Bloxam v. Metropolitan 
Cab and Carriage Co. Ltd. (1864), 4 New Rep. 51 ; 9 Digest 387, 2447). But rectifica- 
tion will not be ordered on an interlocutory application in an action (Siemens Brothers 
& Co. V. Bums, [1918] 2 Ch. 324. C.A. at p. 338 ; 9 Digest 415, 2680), or in the absence 
of third parties whose rights will be affected by the rectification (Re Greater Britain 
Insurance Corporation, Ltd., Ex parte Brockdorff (1920), 124 L.T. 194, C.A. ; 9 Digest 
183, 1164). No appearance by the respondent to a summons is necessary (R.S.C., 
Order 53B, r. 9). When the application is by the company to remove a number of 
names, it may be made ex parte (Re London Electrobus Co., Ltd. (1906), 22 T.L.R. 677 ; 
9 Digest 220, 1393). The Court may direct an issue to be tried (R.S.C., Order 33). 
Application can be made by leave after the commencement of a winding up, but a strong 
case must be made out (Re Onivard Building Society, [1891] 2 Q.B. 463 ; 9 Digest 213, 
1331. As to rectification after winding up, see section 257. 

Company required to send list of members to Registrar. — I.e., any company 
having a share capital (see section 124.) 

Alteration of register. — Where the Court orders the register to be rectified by 
removing a name, the name should not be erased, but a line should be drawn through 
it and an abstract of the order signed by the secretary should be added (Re Iron Ship 
Building Co. (1865), 34 Beav. 597 ; 9 Digest 210, 1309). 

Failure to rectify. — If the company does not rectify the register pursuant to an 
order of the Court, or if, by resignation or otherwise, there is no officer left to obey the 
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order of the Court, the Court may direct rectification to be made by the applicant or 
by some other person appointed for the purpose (R.S.C., Order 42, r. 30). 

Definitions. — " Member ” (section 26) ; *' company ", " registrar of companies "/ 
" the Court " (section 455 (1)). 

117. Trusts not to be entered on register in England. — No 

notice of any trust, expressed, implied or constructive, shall be entered on 
the register, or be receivable by the registrar, in the case of companies 
registered in England. 

NOTES 

The section reproduces section 101 of the 1929 Act. The section does not apply 
to Scotland, where the practice is to notice trusts in the transfer and registration of 
stocks for the purpose of marking the stock as the property of a particular trust (Muir 
V. CHy of Glasgoiv Bavh (1879), 4 App. Cas. 337, at p. 360, H.L. ; 9 Digest 200, 1242.) 

Public trustee. — The entry of the public trustee in the books of a company does 
not constitute notice of a trust (Public Trustee Act, 1906, section 11 ; 20 Halsbury's 
Statutes 87). 

Trustee as member. — A member who is, to the knowledge of the company, a 
trustee of shares registered in his own name is, nevertheless, liable for calls and other 
obligations of membership (Chapman and Barker* s Case (1867), L.R. 3 Eq. 361 ; 
9 Digest 201, 1246), but is entitled to an indemnity against the beneficiaries (Hardoon 
V. Belilios, [1901] A.C. 118, P.C. ; 9 Digest 204, 1265), which is not, however, enforce- 
able unless the liability has been or is about to be enforced against him (Hughe s-Hallelt 
V. Indian Mammoth Gold Mines Co. (1882), 22 Ch. D. 561 ; 9 Digest 204, 1268). The 
right of indemnity may be assigned to the liquidator of the company and enforced by 
him (Hemming v. Maddick (1872), 7 Ch. App, 395 ; 9 Digest 205, 1272). A director 
who is bound to hold his qualification shares (.see section 182, post) " in his own right " 
is properly qualified if he holds in his name shares of which he is trustee (Pulbrook v. 
Richmond Consolidated Mining Co. (1878), 9 Ch. D. 610 ; 9 Digest 446, 2889). 

Notice of equitable interests. — Where the articles expressly provide that the 
company is entitled to treat a shareholder as the absolute owner of his registered shares 
and is not bound to recogni.se any equitable interest, the company is not bound to 
accept or prescribe notices of equitable interests and such notices do not affect the 
company with any trusts (Societe Generate de Paris v. Walker (1885) 11 App. Cas. 20, 
at p. 30, H.L. ; 9 Digest 364, 2325). But where the company claims to have a lien or 
charge on the shares for its owm benefit (see e.g., the First Schedule, Table A, Part I, 
article 11), the company may be affected with notice of the interests of third parties 
(Rearden v. Provincial Bank of Ireland, [1896] 1 l.R. 532 ; 9 Digest 206, /). Notice to 
the company does not give any priority as between two persons claiming title to shares 
registered in the name of a third (Roots v. W illiamson (1888), 38 Ch. D. 485 ; 9 Digest 
417, 2699). 

Distringas and charging orders. — If a notice in lieu of distringas (see R.S.C. 
Order 46, rr. 3-11) is .served on a company in respect of any shares, the company may 
not permit those shares to be dealt with by the registered holder without proper notice 
to the claimant (Societe Generate de Paris v. Tramways Union Co. (1884), 14 Q.B.D. 
424, at p. 453, C.A. ; 9 Digest 645, 4264). A charging order cannot be made on shares 
held by a trustee for a debt due from him personally, since they are not held by the 
judgment debtor " in his own right " within the meaning of section 14 of the Judgments 
Act, 1838 (10 Halsbury's Statutes 20) (Cooper v. Griffin, [1892] 1 Q.B. 740, C.A. ; 

9 Digest 205, 1276). 

Definitions. — " Company ", " registrar " (section 455 (1)). " England "includes 

Wales (Wales and Berwick Act, 1746, section 3, 18 Halsbury’s Statutes 969). 

118. Register to be evidence. — The register of members shall be 
prima facie evidence of any matters by this Act directed or authorised to 
be inserted therein. 

NOTES 

The section reproduces section 102 of the 1929 Act. 

Register of members. — See section 110. 

The register is prima facie evidence only and not conclusive evidence. Evidence 
may, therefore, be adduced to prove entries in the register to be untrue (Re Briton 
Medical and General Life Association (1888), 39 Ch. D. 61, at p. 71 ; 9 Digest 208, 1293). 

Register as evidence in winding up. — See section 340. 

Inaccurate register. — Inaccuracies or omissions do not necessarily prevent the 
register from being evidence (Wills v. Murray (1850), 4 Exch. 843 ; 9 Digest 404, 2591). 

Matters directed or authorised to be inserted in register. — See sections 110, 

116. 

Definition. — " Member " (.section 26). 
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Dominion Register 

119. Power for company to keep dominion register. — (1) A 

company having a share capital whose objects comprise the transaction of 
business in any part of His Majesty's dominions outside Great Britain, the 
Channel Islands or the Isle of Man may cause to be kept in any such part 
of His Majesty’s dominions in which it transacts business a branch register 
of members resident in that part (in this Act called a dominion register ”). 

(2) The company shall give to the registrar of companies notice of the 
situation of the office where any dominion register is kept and of any change 
in its situation, and if it is discontinued of its discontinuance, and any such 
notice shall be given within fourteen days of the opening of the office or of 
the change or discontinuance, as the case may be. 

(3) If default is made in complying with subsection (2) of this section, 
the company and every officer of the company who is in default shall be 
liable to a default fine. 

(4) References to a colonial register occurring in any articles registered 
before the first day of November, nineteen hundred and twentyminc, shall 
be construed as references to a dominion register. 

NOTES 

The section reproduces section 103 of the 1929 Act. 

Register of members. — See section 110. The provisions as to the keeping of 
a dominion register are in the discretion of the company (see section 120 (6)). 

Notice to registrar. — For the form, see Board of Trade Form No. 29 (S.R. & O. 
1929, No. 823, vSchedule, see Appendix V, post.) 

Colonial register. — The corresponding provision of the 1908 Act called this 
register the Colonial Register (1908 Act, section 34 (1)). 

Definitions. — “ Company having a share capital " (.section 1 (2)) ; “ member " 
(section 26) ; “ default fine ”, ” officer who is in default ” (.section 440) ; ” company ”, 
” officer ”, ” rcgi.'^trar of companies ”, ” share ” (section 455 (1)). 

120, Regulations as to dominion register. — (1) A dominion 
register shall be deemed to be part of the company’s register of members 
(in this section called the principal register ”). 

(2) It shall be kept in the same manner in which the principal register 
is by this Act required to be kept, except that the advertisement before 
closing the register shall be inserted in some newspaper circulating in the 
district where the dominion register is kept, and that any competent court 
in that part of His Majesty’s dominions where the register is kept may 
exercise the same jurisdiction of rectifying the register as is under this Act 
exercisable by the court, and that the offences of refusing inspection or 
copies of a dominion register, and of authorising or permitting the refusal 
may be prosecuted summarily before any tribunal having summary criminal 
jurisdiction in that part of His Majesty’s dominions. 

(3) The company shall — 

(a) transmit to its registered office a copy of every entry in its dominion 

register as soon as may be after the entry is made ; and 

(b) cause to be kept at the place where the company’s principal register 

is kept a duplicate of its dominion register duly entered up from 
time to time. 

Every such duplicate shall for all the purposes of this Act be deemed 
to be part of the principal register. 

(4) Subject to the provisions of this section with respect to the duplicate 
register, the shares registered in a dominion register shall be distinguished 
from the shares registered in the principal register, and no transaction with 
respect to any shares registered in a dominion register shall, during the 
continuance of that registration, be registered in any other register. 
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(5) A company may discontinue to keep a dominion register, and 
thereupon all entries in that register shall be transferred to some other 
dominion register kept by the company in the same part of His Majesty's 
dominions or to the principal register. 

(6) Subject to the provisions of this Act, any company may, by its 
articles, make such provisions as it may think fit respecting the keeping 
of dominion registers. 

(7) If default is made in complying with subsection (3) of this section, 
the company and every officer of the company who is in default shall be 
liable to a default fine ; and where, by virtue of proviso (b) to subsection (2) 
of section one hundred and ten of this Act, the principal register is kept at 
the office of some person other than the company and by reason of any 
default of his the company fails to comply with paragraph (b) of sub- 
section (3) of this section, he shall be liable to the same penalty as if he were 
an officer of the company who was in default. 

NOTES 

The section combines section 104 of the 1929 Act and section 50 (2) (4) (5) of the 
1947 Act, so far as the latter provisions apply to the dominion register. The last- 
mentioned provisions came into force on July 1, 1948. 

Effect of changes. — See notes below under “ duplicate dominion register 

Manner in which the principal register is required to be kept. — Sec section 

no. 

Advertisement before closing register. —See section 115. 

Jurisdiction to rectify register. — Sec section 1 16. 

Jurisdiction of dominion courts. — The Statute of Westmin.ster, 1931, section 4 
(24 Halsbury’s Statutes 131) provides that Acts of Parliament of the United Kingdom 
arc not to extend to dominions as part of their law except by consent. This provision, 
however, applies only to Acts passed after the commencement of the Statute. As the 
present provision was originally enacted in the 1929 Act, it is not affected by the Statute 
of Westminster. 

Duplicate dominion register.— The corresj)onding provision of the 1929 Act 
required the duplicate dominion register to be kept at the company's registered office 
In view of the fact that the principal register may now be kept at the place where it is 
made up (see section 110 (2)), i:)rovision is now made in subsection 3 (b), supra, for the 
duplicate register to be kept at the same place. The default provisions of subsection 
(7), supra, are, in consequence, applied to agents to whom the making up of the register 
is entrusted. 

Registered office. — See section 107. 

Definitions. — “Member" (section 26); “dominion register" (section 119); 
" default fine ", “ officer who is in default " (section 440) ; “ articles ", “ company ”, 
“ officer ", “ share ", “ the Court " (section 455 (1)) ; “ person " (Interpretation Act, 
1889, section 19 ; 18 Ilalsbury’s Statutes 1001). 

121. Stamp duties in case of shares registered in dominion 
registers. — An instrument of transfer of a share registered in a dominion 
register, other than such a register kept in Northern Ireland, shall be 
deemed to be a transfer of property situate out of the United Kingdom, 
and, unless executed in any part of the United Kingdom, shall be exempt 
from stamp duty chargeable in Great Britain. 

NOTES 

The section reproduces section 105 of the 1929 Act. 

Instrument of transfer. — See section 75, 

Definitions. — “ Dominion register " (section 119 (1)) ; “ share " (.section 455 (I)). 

122. Power to extend provisions as to dominion registers to 
other countries. — (1) The Foreign Jurisdiction Act, 1890, shall have 
effect as if the last three foregoing sections were included among the enact- 
ments which by virtue of section five of that Act may be applied by Order 
in Council to foreign countries in which for the time being His Majesty 
has jurisdiction. 
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(2) His Majesty may by Order in Council direct that the said sections, 
including any enactments for the time being in force amending or sub- 
stituted for those sections, shall extend, with or without any exceptions, 
adaptations or modifications specified in the Order, to any territories under 
His Majesty’s protection to which those sections cannot be extended under 
the Foreign Jurisdiction Act, 1890, as amended by subsection (1) of this 
section. 

His Majesty may by Order in Council revoke or vary any Order made 
under this subsection. 

NOTES 

The section reproduces section 106 of the 1929 Act. 

Foreign jurisdiction Act, 1890. — Section 5 of that Act provided for the applica- 
tion of certain enactments in foreign countries in which for the time being British 
jurisdiction is exercised. By section 1 of the Foreign Jurisdiction Act, 1913, that 
provision was amended to include among those enactments the Companies (Consolida- 
tion) Act, 1908, sections 34 to 36 (now sections 119 to 121 of this Act). This provision 
was replaced by section 106 of the 1929 Act and is now replaced by the present section. 
See generally section 459, post. 

Order in Council. — Forthwith upon any such order being made, the provisions 
operate to the extent of the jurisdiction of the Crown as if that country were a British 
possession and as if the Crown in Council were the legislature of that possession (Foreign 
Jurisdiction Act, 1890, section 5 (2) ; 5 Halsbury’s Statutes 798). 

123. Provisions as to branch registers of dominion companies 
kept in the United Kingdom. — (1) If by virtue of the law in force in 
any part of His Majesty’s dominions outside Great Britain companies incor- 
porated under that law have power to keep in Great Britain branch registers 
of their members resident in Great Britain, His Majesty may by Order in 
Council direct that subsection (2) of section one hundred and ten (except 
the proviso thereto) and sections one hundred and thirteen and one 
hundred and sixteen of this Act shall, subject to any modifications and 
adaptations specified in the Order, apply to and in relation to any such 
branch registers kept in Great Britain as they apply to and in relation to 
the registers of companies within the meaning of this Act. 

(2) For the purposes of this section, the expression " His Majesty’s 
dominions ” includes any territory which is under His Majesty’s protection 
or in respect of which a mandate under the League of Nations has been 
accepted by His Majesty. 

(3) For the purposes of the Mandated and Trust Territories Act, 1947 
(which makes provision as to the application and modification of enactments 
in relation to such mandates as aforesaid and the trusteeship system of the 
United Nations), subsections (1) and (2) of this section shall be deemed 
to be contained in an Act of an earlier session than that Act. 

NOTES 

Subsections (1) and (2) of the section reproduce section 107 of the 1929 Act. 
Subsection (3) is new and its addition is self-explanatory. 

The section makes provision for branch registers of dominion companies to be kept 
in this country. 


Annual Return 

124. Annual return to be made by company having a share 
capital. — (1) Every company having a share capital shall, once at least 
in every year, make a return containing with respect to the registered office 
of the company, registers of members and debenture holders, shares and 
debentures, indebtedness, past and present members and directors and 
secretary, the matters specified in Part I of the Sixth Schedule to this 
Act, and the said return shall be in the form set out in Part II of that 
Schedule or as near thereto as circumstances admit : 

Provided that — 
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(a) a company need not make a return under this subsection either 

in the year of its incorporation or, if it is not required by 
section one hundred and thirty-one of this Act to hold an 
annual general meeting during the following year, in that 
year ; 

(b) where the company has converted any of its shares into stock 

and given notice of the conversion to the registrar of companies, 
the list referred to in paragraph 5 of Part I of the said Sixth 
Schedule must state the amount of stock held by each of the 
existing members instead of the amount of shares and the 
particulars relating to shares required by that paragraph ; 

(c) the return may, in any year, if the return for either of the two 

immediately preceding years has given as at the date of that 
return the full particulars required by the said paragraph 5, 
give only such of the particulars required by that paragraph 
as relate to persons ceasing to be or becoming members since 
the date of the last return and to shares transferred since that 
date or to changes as compared with that date in the amount 
of stock held by a member ; and 

(d) the annual return of a company made next after the expiry of 

paragraph (1) of regulation three of the Defence (Companies) 
Regulations, 1940 (under which the annual return of a company 
having a share capital need not contain any list of members, 
except in the case of a company’s first annual return or of a 
private company), need not, if that paragraph applied to the 
annual return last made by the company, give the particulars 
required by the said paragraph 5 as to past members of the 
company or as to shares transferred. 

(2) In the case of a company keeping a dominion register — 

(a) references in proviso (c) to the foregoing subsection to the 

particulars required by the said paragraph 5 shall be taken 
as not including any such particulars contained in the 
dominion register, in so far as copies of the entries containing 
those particulars are not received at the registered office of 
the company before the date when the return in question is 
made ; and 

(b) where an annual return is made between the date when any 

entries are made in the dominion register and the date when 
copies of those entries are received at the registered office of 
the company, the particulars contained in those entries, so 
far as relevant to an annual return, shall be included in the 
next or a subsequent annual return as may be appropriate 
having regard to the particulars included in that return with 
respect to the company’s register of members. 

(3) If a company fails to comply with this section, the company and 
every officer of the company who is in default shall be liable to a default 
fine. 

(4) For the purposes of this section and of Part I of the Sixth Schedule 
to this Act the expressions “ director and officer shall include any 
person in accordance with whose directions or instructions the directors 
of the company are accustomed to act. 

NOTES 

The section combines sections 108 and 110 (4) and (5) of the 1929 Act and sections 
52 (1) and (2) and 53 (3) to (6) of the 1947 Act. The last-mentioned provisions came 
into force on July 1, 1948. The effect of the section is that companies having a share 
capital must make an annual return in the form set out in Part II of the Sixth Schedule, 
with modifications in the circumstances set out in the proviso to subjection (1) and in 
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subsection (2). The contents of the annual return are set out in Part I of the Sixth 
Scliedule, and in general correspond with the matters specified in section 108 (3) of the 
1929 Act, with modifications introduced by the 1947 Act, 

Effect of changes. — (1) It is unnecessary for a return to be made in the year in 
which a company was incorporated, and, in any event, a company need not make its 
annual return until after its first annual general meeting, which must be held within 
eighteen months of incorporation (vsee section 131). (2) Instead of filing a complete 

return of members every year, a company need only do so every third year, and in the 
intervening two years it may file instead a list of changes in the membership since the last 
return. (3) Public companies which were absolved during the war years from making 
returns of their shareholders will not be under an obligation to file with the list of 
shareholders a list of those persons who have ceased to be members since the 
year when they last made a return of members. (4) Particulars of entries made in a 
dominion register which could not be included in an annual return because they were 
received in the company's registered office after the return in question was made must 
be included in the next or a subsequent annual return filed with the Registrar. (5) The 
occupations of past and present members need not be stated (1947 Act, section v53 (6) ), 
and the references thereto in the corresponding section of the 1929 Act have been 
omitted. 

Annual return by company not having a share capital. — See section 125. 

Annual return of private company. — See section 128. 

Time for completion of annual return. — Sec section 126. 

Documents to be annexed to annual return. — See section 127. 

Registered office. — See section 107. 

Register of members. — Sec .section 1 10. 

Register of debenture holders. — See .section 86. 

Once at least in every year. — “ Year" means the period from January 1 to 
December 31 [Gibson v. Barton (1875), L.K. 10 Q.R. 329 ; 9 Digest 585, 3917.) 

Conversion of shares into stock. — See section 61. 

Enforcement of duty to make returns. — See section 428. The offence is a 
continuing offence (R. v. Catholic Life and Fire Assurance and Annuity Institution, 
Ltd. (1883), 48 L.T. 675 ; 9 Digest 58() 3923). 

Dominion register. — See sections 119-121. 

Definitions. — " Company having a share capital " (.section 1 (2)) ; " member " 
(section 26) ; " private company " (.section 28) ; "dominion register " (.section 119 (1)) ; 
" annual general meeting " (section 131) ; " default line " officer who is in default " 
(section 440) ; " company ", " debenture ", " director ", " officer ", " registrar of 

companies ", " share " (section 455 (D) ; " person in accordance with whose directions 
or instructions the directors of the company are accustomed to act " (section 455 (2)) ; 
" person " (Interpretation Act, 1889, section 19 ; 18 Halsbury's Statutes 1001). 

125. Annual return to be made by company not having a share 
capital. — (1) Every company not having a share capital shall once at 
least in every calendar year make a return stating — 

(a) the address of the registered office of the company ; 

(b) in a case in which the register of members is, under the provisions 

of this Act, kept elsewhere than at that office, the address of the 
place where it is kept ; 

(c) in a case in which any register of holders of debentures of the 

company or any duplicate of any such register or part of any 
such register is, under the provisions of this Act, kept, in England 
in the case of a company registered in England or in Scotland in 
the case of a company registered in Scotland, elsewhere than at 
the registered office of the company, the address of the place 
where it is kept ; 

(d) all such particulars with respect to the persons who at the date of 

the return are the directors of the company and any person who 
at that date is secretary of the company as are by this Act 
required to be contained with respect to directors and the secre- 
tary respectively in the register of directors and secretaries of a 
company : 

Provided that a company need not make a return under this subsection 
either in the year of its incorporation or, if it is not required by section 
one hundred and thirty-one of this Act to hold an annual general meeting 
during the following year, in that year. 
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(2) There shall be annexed to the return a statement containing 
particulars of the total amount of the indebtedness of the company in respect 
of all mortgages and charges which arc required (or, in the case of a company 
registered in Scotland, which, if the company had been registered in England, 
would be required) to be registered with the registrar of companies under 
this Act, or which would have been required so to be registered if created 
after the first day of July, nineteen hundred and eight. 

(3) If a company fails to comply with this section, the company and 
every officer of the company who is in default shall be liable to a default 
fine. 

(4) For the purposes of this section the expressions officer " and 
“ director shall include any person in accordance with whose directions 
or instructions the directors of the company arc accustomed to act. 

NOTES 

The section combines sections 109 and 110 (4) (5) of the 1929 Act and sections 
27 (1), 52 (1), 53 (1), and 74 (1) of the 1947 Act. The latter provisions came into 
force on July 1, 1948. 

The section provides for the annual return in the case of a company not having 
a share capital. Certain modifications have been made in these provisions, as in the 
case of those in section 124, ante, by the 1947 Act. 

Effect of changes. — (I) Where the register of members and the register of 
debenture holders are kept elsewhere tlian at the registered office (see sections 86 (2) 
and 110 (2)) the address of the place where it is kept must be given in the annual 
return. (2) The register of directors is now renamed the register of directors and 
secretaries (see section 200 (1)), and a reference to particulars of the secretary has, 
in consequence, been added in subsection (I) (d). (3) As in the case of a company 

having a share capital, a return need not be made in the year of incorporation, or in 
the following year, if, in that year, the company is not required, under section 131 to 
hold an annual general meeting. (4) The default clauses of section 110 of the 1929 
Act (in that Act contained in that section but referred back to the corresponding 
provision in that Act of the present section) arc now ex 2 :)ressly included. 

Form of return. — For form, see Board of Trade Form No. 7 (S.R. & O. 1929 
No. 823, Schedule, see Appendix V, post.). 

Registered office. — Sec section 107. 

Register of members. — See section 110. 

Register of debenture holders. - See section 86. 

Register of directors and secretaries. — See section 200. As to directors and 
secretaries, see generally, section 176, 177. 

Mortgages and Charges required to be registered. — See section 95. 

Enforcement of duty to make returns. — Sec section 428 and note to section 124. 

•Definitions. — “Company not having a share capital" (section 1 (2)) ; “member" 
(section 26) ; “ default fine ", “ officer who is in default " (section 440) ; “ annual 
return ", “ company ", “ debenture ", “ director ", “ registrar of companies ", 

“ share " (section 455 (1)) ; “ person in accordance with whose directions or instructions 
the directors are accustomed to act " (section 455 (2)) ; “ person " (Interpretation 
Act, 1889, section 19 ; 18 Halsbury’s Statutes 1001). 

126. Time for completion of annual return. — (1) The annual 
return must be completed within forty-two days after the annual general 
meeting for the year, whether or not that meeting is the first or only ordinary 
general meeting, or the first or only general meeting, of the company in the 
year, and the company must forthwith forward to the registrar of companies 
a copy signed both by a director and by the secretary of the company. 

(2) If a company fails to comply with this section, the company and 
every officer of the company who is in default shall be liable to a default 
fine. 

For the purposes of this subsection the expression officer shall 
include any person in accordance with whose directions or instructions the 
directors of the company are accustomed to act. 

NOTES 

The section combines section 110 (1), (4), (5) of the 1929 Act and sections 52 (2), 
(3), 55 (1) of the 1947 Act. The latter sections came into force on July 1, 1948. For 
the corresponding provision of section 110 (3) of the 1929 Act, see section 127, post. 
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Effect of changes. — (1) The annual return must be completed within 42 days 
after the annual general meeting (instead of 28 days after the first or only general 
meeting, as under the 1929 Act), whether or not the annual general meeting is the 
first or only general meeting in that year. (2) The return must be signed both by a 
director and the secretary (instead of, as under the 1929 Act, being signed either by 
a director or the manager or the secretary). (3) The annual return need not be 
contained in a separate part of the register of members (1947 Act, section 52 (3)), and 
that provision of section 110 (1) of the 1929 Act is not here reproduced. (4) The 
provisions of section 98 of the 1929 Act (now section 113, ante), which were, in that 
Act, applied to the annual return by section 110 (2), no longer so apply (see 1947 Act, 
section 52 (3)), and ibid., section 110 (2) is not therefore reproduced in this section. 
Subsection (2) re-enacts in substance the provisions of section 110 (4), (5), of the 1929 
Act, limiting them, however, to this section only. Separate provision in case of default 
is now made in both sections 124 and 125, ante. 

Annual return. — See section 124. 

Annual general meeting.— See section 131. 

Director and secretary. — See sections 176. 177. 

Definitions. — “ Default fine ”, ” officer who is in default ” (section 440) ; 
"company”, “director”, “officer”, (section 455 (1)); “person in accordance with 
whose directions or instructions the directors are accustomed to act ” (section 455 (2)) ; 
’’person” (Interpretation Act, 1889, section 19; 18 Halsbury’s Statutes 1001). 

127. Documents to be annexed to annual return. — (1) Subject 
to the provisions of this Act, there shall be annexed to the annual return — 

(a) a written copy, certified both by a director and by the secretary of 

the company to be a true copy, of every balance sheet laid before 
the company in general meeting during the period to which the 
return relates (including every document required by law to be 
annexed to the balance sheet) ; and 

(b) a Copy, certified as aforesaid, of the report of the auditors on, and 

of the report of the directors accompanying, each such balance 
sheet ; 

and whore any such balance sheet or document required by law to be 
annexed thereto is in a foreign language, there shall be annexed to that 
balance sheet a translation in English of the balance sheet or document 
certified in the prescribed manner to be a correct translation. 

(2) If any such balance sheet as aforesaid or document required by law 
to be annexed thereto did not comply with the requirernents of the law as in 
force at the date of the audit with respect to the form of balance sheets or 
documents aforesaid, as the case may be, there shall be made such additions 
to and corrections in the copy as would have been required to be made in 
the balance sheet or document in order to make it comply with the said 
requirements, and the fact that the copy has been so amended shall be stated 
thereon. 

(3) If a company fails to comply with this section, the company and 
every officer of the company who is in default shall be liable to a default fine. 

For the purposes of this subsection, the expression ** officer " shall 
include any person in accordance with whose directions or instructions the 
directors of the company are accustomed to act. 

(4) This section shall not apply to an assurance company which has 
complied with the provisions of subsection (4) of section seven of the 
Assurance Companies Act, 1909. 

NOTES 

The section combines section 110 (3) of the 1929 Act and sections 53 (2), 55 (1) 
of the 1947 Act. The latter provisions came into force on July 1, 1948. 

Effect of changes.— The main effect of the changes here introduced is that the 
annual return must include a certified true copy of every audited balance sheet laid 
before the company in general meeting during the period to which the return relates 
(and not only of the last balance sheet, as previously required), including every 
document (similarly certified) required by law to be annexed thereto, together with 
the auditor's report thereon. A copy of the director's report (certified in the same 
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way) must also be included, and certified translations must be given of all such 
documents which are in a foreign language and not only of the balance sheet, as hitherto. 

These new provisions are designed presumably to meet the situation created by 
section 124 (1) (a). 

A private company is no longer exempt from the requirements unless it is an 
exempt private company (as to which, see section 129, post). The certificates required 
to be given are to be by both a director and the secretary, and not, as in the 1929 Act, 
by either a director or the manager or the secretary. 

Balance sheet laid before company in general meeting. — As to balance 
sheet, see generally, sections 149 to 151, and the Eighth Schedule, and as to general 
meeting, see section 131. 

Document required by law to be annexed. — See generally, section 149. 

Report of the auditors. — See section 156. 

Report of the directors. — See section 157. 

Certified translation in the prescribed manner. — For the form prescribed 
see the Companies (Forms) Order, 1929 (S.R. & O. 1929 No. 823), r. 5, in Appendix V, 
post.). 

Subsection (2) . — This subsection makes provision for dealing with the transitional 
period in the case of a company which had already passed a balance sheet according 
to the requirements of the 1929 Act. 

Assurance Companies Act, 1909, section 7 (4). — That subsection provides 
that if a company subject to the Act deposits its accounts and balance sheets in accor- 
dance with that section, it is not obliged to comply with section 26 (3) of the 1908 Act 
(now replaced by this section). As to the effect on that Act of the present Act, see 
also the Sixteenth Schedule, paragraph 1, post. 

Definitions. — "Default fine", "officer who is in default" (section 440); 
" annual return ", " company ", " director ", " document ", " officer ", " prescribed " 
(section 455 (1)) ; " person in accordance with whose directions or instructions the 
directors are accustomed to act" (section 455 (2)) ; " person" (Interpretation Act, 
1889, section 19 ; 18 Halsbury’s Statutes 1001). 

128. Certificates to be sent by private company with annual 
return. — A private company shall send with the annual return required 
by section one hundred and twenty-four of this Act a certificate signed both 
by a director and by the secretary of the company that the company has not, 
since the date of the last return, or, in the case of a first return, since the date 
of the incorporation of the company, issued any invitation to the public 
to subscribe for any shares or debentures of the company, and, where the 
annual return discloses the fact that the number of members of the company 
exceeds fifty, also a certificate so signed that the excess consists wholly of 
persons who under paragraph (b) of subsection (1) of section twenty-eight 
of this Act are not to be included in reckoning the number of fifty. 

NOTES 

The section reproduces section 111 of the 1929 Act as amended by section 55 (1) 
of the 1947 Act. The latter provision came into force on July 1, 1948. 

Effect of change. — Section 111 of the 1929 Act required the certificate here 
mentioned to be signed either by a director or by the manager or by the secretary. 
The certificate must now be signed both by a director and the secretary. 

Private company. — The matters required to be certified are among the principal 
requirements for a company to rank as a private company (see section 28). 

Director, secretary. — Sec section 176, 177. 

Date of incorporation. — Sec section 13. 

Issued any invitation to the public.— See generally, section 38. 

Definitions. — " Member " (section 26) ; " private company " (section 28) ; 

" annual return ", " company ", " debenture ", " director ", " share " (section 455 (1) ; 
" person " (Interpretation Act, 1889, section 19 ; 18 Halsbury’s Statutes 1001). 

129. Exemption, in certain cases, of private companies, from 
requirements of s. 127. — (1) A private company shall be excepted from 
the requirements imposed by section one hundred and twenty-seven of this 
Act if, but only if, — 

(a) the conditions mentioned in the next following subsection are 
satisfied at the date of the return and have been satisfied at all 
times since the commencement of this Act ; and 
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(b) there is sent with the return a certificate, signed by the persons 
signing the certificates required to be so sent by the last fore- 
going section, that to the best of their knowledge and belief the 
said conditions are and have been satisfied as aforesaid : 

Provided that if at any time it is shown that the said conditions are then 
satisfied in the case of any, private company, the Board of Trade may on the 
application of the company's directors direct that, in relation to any sub- 
sequent annual returns of the company, it shall not be necessary for the said 
conditions to have been satisfied before that time, and the certificates sent 
with those returns shall in that event relate only to the period since that 
time. 

(2) The said conditions are — • 

(a) that the conditions contained in the Seventh Schedule to this 

Act are satisfied as to the persons interested in the company's 
shares and debentures ; and 

(b) that the number of persons holding debentures of the company is 

not more than fifty (joint holders being treated as a single 
person) ; and 

(c) that no body corporate is a director of the company and neither 

the company nor any of the directors is party or privy to any 
arrangement whereby the policy of the company is capable of 
being determined by persons other than the directors, members 
and debenture holders or trustees for debenture holders. 

(3) A prosecution shall not be instituted in England in respect of any 
failure of a private company to comply with section one hundred and twenty- 
seven of this Act except by or with the consent of the Board of Trade. 

(4) Any reference in this Act to an exempt private company shall be 
construed as referring to a company with respect to which the conditions 
mentioned in subsection (2) of this section are satisfied and have been 
satisfied at all times since the commencement of this Act or since the giving 
by the Board of Trade of a direction under the proviso to subsection (1) of 
this section. 

(5) References in this section to the said conditions having been satisfied 
since the commencement of this Act shall, in relation to a company first 
registered after the commencement of this Act, be construed as referring to 
the conditions having been satisfied since the company's registration. 

NOTES 

The section combines section 110 (3) of the 1929 Act and section 54 of the 1947 
Act. For other provisions of section 1 10 of the 1929 Act as amended by the 1947 Act, 
see generally, sections 125 to 127, ante. Section 54 of the 1947 Act came into force 
on july 1, 1948. 

The effect of the section is that the general exemption of private companies 
from filing accounts with the annual return no longer applies. The section, however, 
preserves the privacy of a private company when it is more or less a family concern. 
If a company comes within the exceptions here mentioned, then it need not comply 
with the requirements of section 127. The conditions as to exemption which must 
be satisfied are : (i) compliance with subsection (2), supra, at all times since the com- 
mencement of this Act, and (ii) the sending with the annual return of a certificate 
signed both by a director and the secretary (as to which, see section 128), to the effect 
that the necessary conditions have been complied with. Unless these conditions are 
complied with, a private company must file its accounts with the annual return. If 
the said conditions have not been fulfilled at all times since the commencement of the 
Act, then the Board of Trade (to whom the directors must apply) on being satisfied 
that the company again complies with the conditions may direct that it shall be exempt 
from filing its accounts and the company will be regarded as an exempt private company 
as to all future returns from that date notwithstanding that it had not previously 
satisfied the said conditions (subsection (1)). 

The conditions which a private company must satisfy in order to qualify as an 
exempt private company are set out in subsection (2) and the Seventh Schedule. 
The basic conditions are that no body corporate holds any of its shares or debentures. 
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that no person other than the holder is interested in any of the shares, that the number 
of debenture holders does not exceed 50, that no body corporate may be a director, 
and that there are no arrangements whereby the company's policy is capable of being 
determined by any person other than the directors, members, and debenture holders 
or their trustees. Certain exceptions apply in the case of normal dealings of a business 
nature as well as for cases of death of a holder, trustees holding on trust for a will or 
family settlement, certain cases of disability, trusts for employees, shares held by 
another exempt private company, banks or finance companies providing capital, and 
shares or debentures held in connection with any bankruptcies, liquidations, etc. (see 
further as to basic conditions and exceptions thereto, the Seventh Schedule). 

A prosecution may only be instituted with the consent of the Board of Trade, 
if a company fails to include with its annual return a copy of its accounts (subsection 
(2) ) . An exempt private company is defined as one with respect to which the conditions 
of subsection (2) have at all times been satisfied since the commencement of the Act, 
or which satisfies the Board of Trade that the conditions have been satisfied since 
that time and the Board of Trade have made a direction accordingly under the proviso 
to subsection (1) (subsection (4)). Any reference in the section to the conditions 
having been satisfied will, in the case of a private company registered after the com- 
mencement of the Act, be construed as referring to the fulfilment of those conditions 
since the date the company was registered (subsection (5)). 

See generally, as to the provisions of this section, the notes to section 54 in Magnus 
and Estrin on the Companies Act, 1947. 

Private company. — Sec section 28. 

Date of return. — Sec Sixth Schedule, Part II. 

All times since the commencement of this Act. — The governing principle 
here is to keep exempt private companies within narrow limits, and the effect is to 
deny exemption unless this condition is complied with (but see the proviso to sub- 
section (1), which relaxes on the application of this principle in the circumstances 
there given). 

Certificate. — As to signature provisions, etc., sec section 128. 

Knowledge and belief. — I.e., that he did not know and could not reasonably 
have known that the company had ceased to be exempt. 

Provided that if at any time . . . conditions are then satisfied. — But for 
this proviso, a private company which otherwise in all respects fulfils the requirements 
for an exempt private company might be compelled to continue its existence without 
the status here envisaged for companies of that type. To remove that anomaly, the 
Board of Trade, on being satisfied that the company again complies with the conditions, 
may order that it shall be exempt. It will be noted that under this proviso, a company 
is not automatically exempt as soon as it again complies with the necessary conditions, 
and docs not become exempt until the Board of Trade so orders. An application to the 
Board for this purpose will have to be made by the company. 

Seventh Schedule. — Most of the conditions are shown in this Schedule. 

Debentures . . . not more than 50. — It should be noted that it is a basic 
condition (see the Seventh Schedule) that if any body corporate (even though it is 
itself an exempt private company) is the holder of a company’s debentures, that 
company will not be treated as an exempt private company. This principle is not 
extended in all cases to the holding of shares by another company (ibid.). 

Definitions. — “Member” (section 26); “private company” (section 28); 
“company”, “debenture”, “director”, “share” (section 455 (1)); “body 
corporate” (section 455 (3)); “commencement of this Act” (section 462 (2)); 
“ person ” (Interpretation Act, 1889, section 19 ; 18 Halsbury’s Statutes 1001). 

Meetings and Proceedings 

130. Statutory meeting and statutory report. — (1) Every com- 
pany limited by shares and every company limited by guarantee and having 
a share capital shall, within a period of not less than one month nor more 
than three months from the date at which the company is entitled to 
commence business, hold a general meeting of the members of the company, 
which shall be called the statutory meeting 

(2) The directors shall, at least fourteen days before the day on which 
the meeting is held, forward a report (in this Act referred to as '' the statutory 
report to every member of the company : 

Provided that if the statutory report is forwarded later than is required 
by this subsection, it shall, notwithstanding that fact, be deemed to have 
been duly forwarded if it is so agreed by all the members entitled to attend 
and vote at the meeting. 
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(3) The statutory report shall be certified by not less than two directors 
of the company and shall state — 

(a) the total number of shares allotted, distinguishing shares allotted 

as fully or partly paid up otherwise than in cash, and stating in 
the case of shares partly paid up the extent to which they are 
so paid up, and in either case the consideration for which they have 
been allotted ; 

(b) the total amount of cash received by the company in respect of all 

the shares allotted, distinguished as aforesaid ; 

(c) an abstract of the receipts of the company and of the payments made 

thereout, up to a date within seven days of the date of the report, 
exhibiting under distinctive headings the receipts of the company 
from shares and debentures and other sources, the payments 
made thereout, and particulars concerning the balance remaining 
in hand, and an account or estimate of the preliminary expenses 
of the company ; 

(d) the names, addresses and descriptions of the directors, auditors, 

if any, managers, if any, and secretary of the company ; and 

(e) the particulars of any contract the modification of which is to be 

submitted to the meeting for its approval, together with the 
particulars of the modification or proposed modification. 

(4) The statutory report shall, so far as it relates to the shares allotted 
by the company, and to the cash received in respect of such shares, and to 
the receipts and payments of the company on capital account, be certified 
as correct by the auditors, if any, of the company. 

(5) The directors shall cause a copy of the statutory report, certified 
as required by this section, to be delivered to the registrar of companies for 
registration forthwith after the sending thereof to the members of the 
company. 

(6) The directors shall cause a list showing the names, descriptions and 
addresses of the members of the company, and the number of shares held by 
them respectively, to be produced at the commencement of the meeting and 
to remain open and accessible to any member of the company during the 
continuance of the meeting. 

(7) The members of the company present at the meeting shall be at 
liberty to discuss any matter relating to the formation of the company, or 
arising out of the statutory report, whether previous notice has been given 
or not, but no resolution of which notice has not been given in accordance 
with the articles may be passed. 

(8) The meeting may adjourn from time to time, and at any adjourned 
meeting any resolution of which notice has been given in accordance with the 
articles, either before or subsequently to the former meeting, may be passed, 
and the adjourned meeting shall have the same powers as an original 
meeting. 

(9) In the event of any default in complying with the provisions of this 
section, every director of the company who is knowingly and wilfully guilty 
of the default or, in the case of default by the company, every officer of the 
company who is in default shall be liable to a fine not exceeding fifty pounds. 

(10) This section shall not apply to a private company. 

NOTES 

The section combines section 113 of the 1929 Act and sections 2 (4), (5), 105 (2) 
of the 1947 Act. The last- mentioned provisions came into force on July 1, 1948. 

The section requires every limited company having a share capital (except a 
private company) to hold a statutory meeting \vithin a period from one month to 
three months of being entitled to commence business and to forward the statutory 
report to every member. 



SECTION 131 


117 


Effect of changes. — The statutory report must be sent to every member at 
east 14 days before the statutory meeting (instead of seven days, as under the 1929 
Act), but a shorter period will suffice if the members so agree. A drafting amendment 
has been made in subsection (9), supra (in accordance with the provisions of the 1947 
Act) by extending liability for default by the company to “ every officer of the company 
who is in default 

Date at which company is entitled to commence business. — See section 109, 

ante. 

Statutory meeting and statutory report. — Normally, the statutory meeting 
is the first meeting held by a public company. The only type of meeting which could 
possibly precede it would be a requisitioned meeting (see section 132). The statutory 
meeting must be held one to three months from the date when the company was 
entitled to commence business (subsection (1), supra), and at least 14 days before that 
meeting a statutory report must be sent to all members, unless a shorter period is 
agreed to by the members (subsection (2), supra) (but see also section 133, as to the 
length of notice of meetings). A copy of the report must be filed with the Registrar 
(subsection (5). supra). The contents of the report and procedure at the meeting 
are dealt with in subsections (3), (6), (7) and (8), supra. The report must be certified 
by the directors (subsection (3), supra), and also (as to certain particulars therein) 
by the auditors, if any (subsection (4), supra). The notice convening a statutory 
meeting must state that the meeting so convened is the statutory meeting (Gardner 
V. Iredale, [1912] 1 Ch. 700 ; 9 Digest 563, 3730. Cf. a similar provision as to the 
annual general meeting in section 131 (1)). 

It should be noted that default in holding the statutory meeting or sending the 
statutory report is one of the circumstances in which a company may be wound up 
by the Court (see section 222), and any shareholder in the event of such default, may 
apply to the Court for a winding up order (see section 224). The Court, however, 
may direct that the statutory report be filed or that the statutory meeting be held 
(see section 225). 

Members entitled to attend and vote. — See section 134. 

Consideration for which shares allotted. — For instance, purchase price of 
assets acquired. 

Gash received. — I.e,, the amount must be stated whether wholly for cash or 
partly for cash, as the case may be. 

Abstract . . . receipts . . . payments . . . distinctive headings. — I.e., as 

to receipts : (i) cash received from the issue of shares ; (ii) proceeds of sale of invest- 
ments ; (iii) trading receipts. As to payments : (i) purchase of plant and machinery ; 
(ii) payments to vendor under terms of sale ; (iii) purchase of stock and other trading 
payments ; (iv) preliminary expenses ; (v) balance in hand. The abstract is normally 
presented on a proper accounting basis, showing particulars both as to receipts and 
payments and the balance in hand. The term “ abstract . . . receipts . . . payments " 
would imply that no account is taken therein of any accruals or provisions. 

Preliminary expenses. — The section does not require details of each type of 
expense charged to this account, and a descriptive composite heading showing the 
estimate thereof is sufficient. 

Contract . . . modification. — For instance, with reference to the modification 
of a contract set out in the prospectus. 

Auditors. — See section 159. 

Secretary. — See sections 176, 177, 200. 

Definitions. — “ Company limited by shares “ company limited by guarantee ” 
(section 1 (2)) ; ” member ” (section 26) ; ” private company ' (section 28) ; ” officer 
who is in def|iult ” (section 440 (2)) ; ” company ”, ” debenture ”, ” director ”, 

” officer ”, ” registrar of companies ” share ” (section 455 (1)). 

131. Annual general meeting. — (1) Every company shall in each 
year hold a general meeting as its annual general meeting in addition to any 
other meetings in that year, and shall specify the meeting as such in the 
notices calling it ; and not more than fifteen months shall elapse between 
the date .of one annual general meeting of a company and that of the next : 

Provided that, so long as a company holds its first annual general 
meeting within eighteen months of its incorporation, it need not hold it in 
the year of its incorporation or in the following year. 

(2) If default is made in holding a meeting of the company in accordance 
with the foregoing subsection, the Board of Trade may, on the application 
of any member of the company, call, or direct the calling of, a general 
meeting of the company and give such ancillary or consequential directions 
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as the Board think expedient, including directions modifying or supple- 
menting, in relation to the calling, holding and conducting of the meeting, 
the operation of the company’s articles ; and it is hereby declared that the 
directions that may be given under this subsection include a direction that 
one member of the company present in person or by proxy shall be deemed 
to constitute a meeting. 

(3) A general meeting held in pursuance of the last foregoing subsection 
shall, subject to any directions of the Board of Trade, be deemed to be an 
annual general meeting of the company ; but, where a meeting so held is not 
held in the year in which the default in holding the company’s annual 
general meeting occurred, the meeting so held shall not be treated as the 
annual general meeting for the year in which it is held unless at that meeting 
the company resolves that it shall be so treated. 

(4) Where a company resolves that a meeting shall be so treated, a copy 
of the resolution shall, within fifteen days after the passing thereof, be for- 
warded to the registrar of companies and recorded by him. 

(5) If default is made in holding a meeting of the company in accordance 
with subsection (1) of this section, or in complying with any directions of 
the Board of Trade under subsection (2) thereof, the company and every 
officer of the company who is in default shall be liable to a fine not exceeding 
fifty pounds, and if default is made in complying with subsection (4) of this 
section, the company and every officer of the company who is in default 
shall be liable to a default fine of two pounds. 

NOTES 

The section combines section 112 of the 1929 Act and sections 1, 6 of the 1947 
Act, "with a minor amendment in subsection (5) effected by section 105 (1) and the 
Fifth Schedule to the 1947 Act. The last-mentioned provisions came into force on 
July 1. 1948. 

The section requires every company to hold an annual general meeting except in 
the year of its incorporation or tlie following year, so long as it is held within eighteen 
months of incorporation. 

Effect of changes. — The annual general meeting (which normally must be held 
each year), is modilied in tlic case of the first annual general meeting, which need 
not be held in the year of incorporation or in the following year so long as it is held at 
any time within eighteen months of the company's incorporation {ibid^, and the notice 
calling an annual general meeting must specify it as such (ibid.). The powers of the 
Court under section 112 (3) of the 1929 Act to call a general meeting in default no longer 
operate, such power now vesting in the Board of Trade, who may, in giving directions 
for that purpose, direct that one member present in person or by proxy, shall be a 
quorum (subsection (2)). Subsection (3) is new and corresponds with section 1 (3) 
of the 1947 Act. It provides, in effect, that a general meeting directed by the Board 
of Trade to be held will be deemed to be an annual general meeting of the company. 
If, in fact, it is held during the year in which the default occurred it is deemed to be 
the annual general meeting for that year. If it is not held during that year, while it 
will be deemed to be the annual general meeting for the year in which default was 
made, it will not be deemed to be the annual general meeting for the year in which it 
is in fact held unless, at tlie meeting, a resolution to that effect is passed, and notice 
is given to the Registrar accordingly (subsection (4)). A penalty is imposed on the 
company and every officer in the case of any default in complying with any direction 
of the Board of Trade made under subsection (2) with respect to the holding of a 
company meeting or failing to send a copy of the resolution to the Registrar as required 
by subsection (4) (subsection (5)). 

It should be noted that an annual general meeting is now statutory. 

Year. — See Gibson v. Barton, cited in note to section 124, ante. 

Annual general meeting. — The business which may be transacted at that meeting 
is either “ ordinary ", or " special " (see the First Schedule, Tabic A, Part I, article 52). 
As to the length of notice for calling such meetings, see section 133, and for the general 
provisions regarding voting, proxies, etc., see sections 134 to 139. See also section 
140 (6), which overrides the articles as to the business which may be transacted at 
the annual general meeting. 

Other meetings. — These arc : (i) the statutory meeting (section 130), and 

(ii) requisitioned meetings (section 132). 

Shall specify the meeting as such. — ^This ensures that the shareholders shall 
know, from the notice convening the meeting, that it is intended to be the annual 
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general meeting. For a suggested form of notice, see Magnus and Estrin on the 
Companies Act, 1947, Appendix A, Form No. 1. As to the position where the notice 
does not specify the meeting as such, see Gardner v. Iredale, [1912] 1 Ch. 700; 
9 Digest 563, 3730 (a case dealing with the statutory meeting under section 130). 

Date of incorporation. — See section 13. 

Default in holding. — I.e., if within the statutory period the company has either 
not held one at all or, if a meeting took place, it was not convened in the proper manner 
(see Gardner v. Iredale, supra). 

Direct the calling of a general meeting. — ^The normal practice on an application 
to the Court under the 1929 Act was to direct that the directors should call the meeting. 
The Court itself summoned the meeting only if there were no directors who could be 
served. Presumably, the same procedure will be followed by the Board of Trade 
under this subsection. 

Other related provisions. — Sections 183, 184 (appointment and removal of 
directors) ; section 160 (appointment and removal of auditors). For resolutions, 
of which special notice is required (a new type of resolution introduced by this Act), 
see section 142. 

Definitions. — “ Member (section 26) ; default fine ”, ” officer in default ” 

(section 440) ; ” company ”, ” director ”, ” officer ”, ” registrar ” (section 455 (1)). 

132. Convening of extraordinary general meeting on requisi- 
tion. — (1) The directors of a company, notwithstanding anything in its 
articles, shall, on the requisition of members of the company holding at the 
date of the deposit of the requisition not less than one- tenth of such of the 
paid-up capital of the company as at the date of the deposit carries the right 
of voting at general meetings of the company, or, in the case of a company 
not having a share capital, members of the company representing not less 
than one-tenth of the total voting rights of all the members having at the 
said date a right to vote at general meetings of the company, forthwith 
proceed duly to convene an extraordinary general meeting of the company. 

(2) The requisition must state the objects of the meeting, and must be 
signed by the requisitionists and deposited at the registered office of the 
company, and may consist of several documents in like form each signed by 
one or more requisitionists. 

(3) If the directors do not within twenty-one days from the date of the 
deposit of the requisition proceed duly to convene a meeting, the requisition- 
ists, or any of them representing more than one half of the total voting rights of 
all of them, may themselves convene a meeting, but any meeting so con- 
vened shall not be held after the expiration of three months from the said 
date. 

(4) A meeting convened under this section by the requisitionists shall be 
convened in the same manner, as nearly as possible, as that in which meetings 
are to be convened by directors. 

(5) Any reasonable expenses incurred by the requisitionists by reason of 
the failure of the directors duly to convene a meeting shall be repaid to the 
requisitionists by the company, and any sum so repaid shall be retained by the 
company out of any sums due or to become due from the company by way 
of fees or other remuneration in respect of their services to such of the 
directors as were in default. 

(6) For the purposes of this section the directors shall, in the case of a 
meeting at which a resolution is to be proposed as a special resolution, be 
deemed not to have duly convened the meeting if they do not give such notice 
thereof as is required by section one hundred and forty-one of this Act. 

NOTES 

The section reproduces section 1 14 of the 1929 Act. 

The effect of the section is that an extraordinary general meeting must be 
convened by the directors on the requisition of the specified number of members. 
In the event of default by the directors, the requisitionists may themselves convene 
the meeting and the expense so incurred is to be deducted from the directors* fees. 

Requisition of members. — See also section 140. If the requisitionists are 
joint holders of shares, each joint holder should sign the requisition (Patent Wood 
Keg Syndicate, Ltd. v. Pearse (1906), 50 Sol. Jo. 650 ; 9 Digest 564, 3740). 
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Paid up capital. — See section 61. 

Voting rights. — See generally, sections 134 to 139. 

Registered office. — See section 107. 

Several documents in like form. — See Fruit and Vegetable Growers* Association, 
Ltd. V. Kekewich, [1912] 2 Ch. 52 ; 9 Digest 563, 37 d8. 

Notice convening the meeting. — Upon a valid requisition, the directors should 
include in the notice convening the meeting all matters which the requisitionists require 
to be dealt with, so far as they can lawfully be dealt with at the meeting and, if they 
do not, the requisitionists may themselves convene a meeting {Isle of Wight Rail. 
Co. V. Tahourdin (1883), 25 Ch.D. 320, C.A. ; 10 Digest 1155, 8179). If the share- 
holders can convene the meeting, an order will not be made to compel the directors 
to do so {MacDoiigall v. Gardiner (1875), 10 Ch. App. 606 ; 9 Digest 582, 3897). 

Meeting to be convened within 21 days. — A meeting cannot be validly con- 
vened within the 21 days by the secretary acting without the authority of the board 
{Re State of Wyoming Syndicate, [1901] 2 Ch. 431 ; 9 Digest 564, 3743). 

Special resolution. — As to the notice required for a special resolution, see section 

141. 

Business to be transacted. — A meeting convened on requisition cannot transact 
any business other than that for which it has been expressly convened {Patent Wood 
Keg Syndicate, Ltd. v. Pearce, supra). 

Other related provisions. — First Schedule. Table A, Part I. articles 49 (power of 
directors to convene extraordinary meeting) ; 52 to 74 (proceedings at general meeting 
and votes of members) ; 131 to 134 (notices to members) ; 50 (notices of general 
meetings). 

Definitions. — “ Company not having a share capital ” (section 1 (2)) ; “ member" 
(section 26) ; " articles ", " company ", “ director ", " document ", " share " 

(section 455 (1)). 

133. Length of notice for calling meetings. — (1) Any provision 
of a company's articles shall be void in so far as it provides for the calling of 
a meeting of the company (other than an adjourned meeting) by a shorter 
notice than — 

(a) in the case of the annual general meeting, twenty-one days’ notice 

in writing ; and 

(b) in the case of a meeting other than an annual general meeting or a 

meeting for the passing of a special resolution, fourteen days' 
notice in writing in the case of a company other than an un- 
limited company and seven days’ notice in writing in the case of 
an unlimited company. 

(2) Save in so far as the articles of a company make other provision in 
that behalf (not being a provision avoided by the foregoing subsection) a 
meeting of the company (other than an adjourned meeting) may be called — 

(a) in the case of the annual general meeting, by twenty-one days’ 

notice in writing ; and 

(b) in the case of a meeting other than an annual general meeting or 

a meeting for the passing of a special resolution, by fourteen days' 
notice in writing in the case of a company other than an un- 
limited company and by seven days’ notice in writing in the case 
of an unlimited company. 

(3) A meeting of a company shall, notwithstanding that it is called by 
shorter notice than that specified in the last foregoing subsection or in the 
company’s articles, as the case may be, be deemed to have been duly called 
if it is so agreed — 

(a) in the case of a meeting called as the annual general meeting, by 

all the members entitled to attend and vote thereat ; and 

(b) in the case of any other meeting, by a majority in number of the 

members having a right to attend and vote at the meeting, being 
a majority together holding not less than ninety-five per cent, 
in nominal value of the shares giving a right to attend and vote 
at the meeting, or, in the case of a company not having a share 
capital, together representing not less than ninety-five per cent, 
of the totd voting rights at that meeting of all the members. 
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NOTES 

The section combines section 115 (1) of the 1929 Act and section 2 (1), (2) of the 
1947 Act. The last-mentioned provisions came into force on July 1, 1948. 

Effect of changes. — By section 115 (1) of the 1929 Act, the length of notice 
for convening a meeting, if not provided for in the articles, was seven days, except 
in the case of a meeting to pass a special resolution. The period is increased to 21 days 
for the annual general meeting and 14 days for any other meeting except in the case 
of a meeting convened to pass a s})ecial resolution, where the period remains at 21 days, 
or a meeting other than the annual general meeting in the case of an unlimited company, 
where the period remains at seven days, and any provision in a company's articles 
for a shorter period in the case of any meeting is void. The articles may, of course, 
provide for a longer period. These requirements may be dispensed with if it is so 
agreed, in the case of the annual general meeting, by all the members entitled to attend 
and vote, and in any other case, by a 95 per cent, majority. 

Company’s articles shall be void. — “ Void " means void ah initio and altogether 
destitute of any legal effect (see Cundy v. Lindsay (1878), 3 App. Cas. 459, H.L. ; 
35 Digest 98, 72) as opposed to “ voidable " which means something which, while 
good at the time of making, may be avoided subsequently. 

Adjourned meeting. — See First Schedule, Table A, Part I, article 57. 

Meeting other than an adjourned meeting. — Quaere whether a meeting 
called by the Board (d Trade under section 131 (2), is affected by this section. It 
seems that it is, since, although the Board of Trade has power to disregard the company's 
articles in convening such meeting, no power seems to be conferred to disregard the 
provisions of the Act for that piir])Osc. Such meeting is deemed to be an annual 
general meeting of the company (see section 131 (3)), and is therefore a meeting whicli 
requires 21 days’ notice. The power of waiver under subsection (3), supra, would 
also seem to apply to such meetings, since it can only operate in the case of an annual 
general meeting by the consent of all the members entitled to attend and vote thereat, 
including the dissident members at wliosc instance the Board will have intervened for 
the purpose of holding such meeting. 

Annual general meeting, — See section 131. 

Notice in writing. — The required number of days’ notice must be clear days 
exclusive of the day of service and the day of the meeting and any provision in the 
company's articles to the contrary must be disregarded {Re Hector Whaling, Ltd,, 
[1936] Ch. 208; Digest Supp.). See also Re Railway Sleepers Supply Co. (1885), 
29 Ch.D. 204 ; 9 Digest 580, 3872 ; Sneath v. Valley Gold, Ltd., [1893] 1 Ch. 477, C.A. ; 
42 Digest 957, 296. As to waiver of notice, see suFscction (3), supra. 

Meeting other than annual general meeting. — See sections 130, 132, and 
section 141. 

Called by shorter notice. — There is nothing to prevent a company calling a 
meeting by shorter notice than that required by subsection (2), supra, provided the 
conditions of subsection (3), supra, are complied with. 

Meeting other than annual general meeting. — .See sections 130, 132 and 141. 

Deemed to have been duly called. — The four requirements for a properly 
convened meeting arc: (1) the meeting must be called by the proper authority; 
(ii) proper length of notice must be given ; (iii) the notice must be given to all members 
entitled to receive it ; and (iv) the notice must comply with the necessary requirements 
(see generally, the First Schedule, Table A, Part 1, articles 50, 131 to 134). 

Members entitled to attend and vote. — See section 134, and generally, 
sections 136 to 139. 

Nominal value of shares, — I.e., of the shares actually issued. See further, as 
to the various categories of capital, section 61. 

Total voting rights. — No provision is here made (as in the case of a company 
having a share capital) for a majority in number as well as in voting power. In the 
case of a company having a share capital, had a like provision for a 95 per cent, majority 
of voting power alone been made, one member himself holding 95 per cent, of the 
voting power could override the 5 per cent, minority which might be held by a hundred 
or more members, and thus nullify the object of the Act, which is to protect the rights 
of such minority. Hence in that case it is provided that the 95 per cent, majority must 
also be represented by an actual majority in number. In the case of a company which 
has no share capital, and, if it adopts Table C, will give one vote to each member (see 
Table C, article 20), this safeguard is unnecessary. 

Definitions. — “ Unlimited company" (section 1 (2)) ; " member " (.section 26) ; 
" special resolution " (section 141) ; " articles " share " (section 455 (1)). 

134. General provisions as to meetings and votes. — The following 
provisions shall have effect in so far as the articles of the company do not 
make other provision in that behalf : — 
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(a) notice of the meeting of a company shall be served on every member 

of the company in the manner in which notices are required to 
be served by Table A, and for the purpose of this paragraph the 
expression “ Table A means that Table as for the time being 
in force ; 

(b) two or more members holding not less than one-tenth of the issued 

share capital or, if the company has not a share capital, not less 
than five per cent, in number of the members of the company 
may call a meeting ; 

(c) in the case of a private company two members, and in the case of 

any other company three members, personally present shall be 
a quorum ; 

(d) any member elected by the members present at a meeting may be 

chairman thereof ; 

(e) in the case of a company originally having a share capital, every 

member shall have one vote in respect of each share or each ten 
pounds of stock held by him, and in any other case every member 
shall have one vote. 

NOTES 

The section reproduces section 115 (1) (b)-(f) of the 1929 Act. As to the 
provisions of that section dealing with the length of notice, see section 133, ante. 

The section makes provision for the convening of and calling of meetings in cases 
where no provision therefor is made in a company's articles. 

Notices required to be served by Table A.- — See the First Schedule, Table A, 
Part I, articles 50, 131 to 139. 

Power of two members to call a meeting. — ^This applies (inter alia) where 
there arc regulations, but no directors to carry them out (Re Brick and Stone Co., 
[1878] W.N. 140 ; 9 Digest 556, 3681). 

Quorum. — I.e., the minimum number who must be present personally or by 
proxy in order to constitute a valid meeting (see also Table A, Part I, article 53). A 
resolution passed at a meeting in which there is no quorum is void (Re Cambrian Peat, 
Fuel and Charcoal Co. Ltd., De la Mott's and Turner's Case (1875), 31 L.T. 773 ; 9 Digest 
569, 3773). 

Chairman. — See Table A, Part I, articles 55 to 57. 

Vote. — See Table A, Part I, articles 62 to 73. 

Definitions. — “ Company having a share capital" (section 1 (2)) ; “member" 
(section 26) ; " private company" (section 28) ; “ company ", “ share ", “ stock ", 
‘ ‘ Table A ' ' (section 455 ( 1 ) ) . 

135. Power of court to order meeting. — (1) If for any reason it 
is impracticable to call a meeting of a company in any manner in which 
meetings of that company may be called, or to conduct the meeting of the 
company in manner prescribed by the articles or this Act, the court may, 
either of its own motion or on the application of any director of the company 
or of any member of the company who would be entitled to vote at the 
meeting, order a meeting of the company to be called, held and conducted 
in such manner as the court thinks fit, and where any such order is made 
may give such ancillary or consequential directions as it thinks expedient ; 
and it is hereby declared that the directions that may be given imder this 
subsection include a direction that one member of the company present in 
person or by proxy shall be deemed to constitute a meeting. 

(2) Any meeting called, held and conducted in accordance with an order 
under the foregoing subsection shall for all purposes be deemed to be a 
meeting of the company duly called, held and conducted. 

NOTES 

The section combines section 115 (2) of the 1929 Act and section 6 of the 1947 
Act. The latter section came into force on July 1, 1948. 

The section enables the Court to convene a meeting with all necessary consequential 
directions, including one as to quorum (1947 Act, section 6), where a meeting cannot 
be convened either under the articles or under section 134. 



SECTION 136 


123 


Effect of change. — The new provision whereby the Court, in giving directions 
under the section, may provide that one member may constitute a meeting, is merely 
declaratory. An unreported case had already decided that the Court had this power, 
but some doubt has arisen as to whether, in fact, it could be exercised by the Court. 
This doubt has now been removed. Cf. a similar power conferred on the Board of 
Trade under section 131 (2). 

Manner in which meeting may be called. — Sec section 130 to 132. 

Conduct of meeting in manner prescribed by articles or this Act. — See 

section 134, First Section, Table A, Part 1, articles 52 to 61. 

Application to Court. — The application is made by summons under R.S.C., 
Order 53B, r. 8 (f). No appearance is necessary {ibid., r. 9). 

Proxies. — Sec section 136, First Schedule, Table A, Part I, articles 67 to 73. 

Definitions. — “ Member (section 26) ; “ articles ”, ” company ”, ” director ”, 

” the Court ” (section 455 (1)). 

136. Proxies. — (1) Any member of a company entitled to attend 
and vote at a meeting of the company shall be entitled to appoint another 
person (whether a member or not) as his proxy to attend and vote instead 
of him, and a' proxy appointed to attend and vote instead of a member of a 
private company shall also have the same right as the member to speak at 
the meeting : 

Provided that, unless the articles otherwise provide, — 

(a) this subsection shall not apply in the case of a company not 

having a share capital ; and 

(b) a member of a private company shall not be entitled to appoint 

more than one proxy to attend on the same occasion ; and 

(c) a proxy shall not be entitled to vote except on a poll. 

(2) In every notice calling a meeting of a company having a share 
capital there shall appear with reasonable prominence a statement that a 
member entitled to attend and vote is entitled to appoint a proxy or, where 
that is allowed, one or more proxies to attend and vote instead of him, and 
that a proxy need not also be a member ; and if default is made in com- 
plying with this subsection as respects any meeting, every officer of the com- 
pany who is in default shall be liable to a fine not exceeding fifty pounds. 

(3) Any provision contained in a company’s articles shall be void in so 
far as it would have the effect of requiring the instrument appointing a 
proxy, or any other document necessary to show the validity of or otherwise 
relating to the appointment of a proxy, to be received by the company or 
any other person more than forty-eight hours before a meeting or adjourned 
meeting in order that the appointment may be effective thereat. 

(4) If for the purpose of any meeting of a company invitations to 
appoint as proxy a person or one of a number of persons specified in the 
invitations are issued at the company’s expense to some only of the members 
entitled to be sent a notice of the meeting and to vote thereat by proxy, 
every officer of the company who knowingly and wilfully authorises or 
permits their issue as aforesaid shall be liable to a fine not exceeding one 
hundred pounds : 

Provided that an officer shall not be liable under this subsection by 
reason only of the issue to a member at his request in writing of a form of 
appointment naming the proxy or of a list of persons willing to act as proxy 
if the form or list is available on request in writing to every member entitled 
to vote at the meeting by proxy. 

(5) This section shall apply to meetings of any class of members of a 
company as it applies to general meetings of the company. 

NOTES 

The section reproduces section 5 of the 1947 Act, except for subsection (5) of that 
section, as to which, see sections 138, 141 (4). That section came into force on July 1, 
1948. 
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General Note. — Tlic section provides for the appointment of proxies to attend 
and vote at meetings of a company (subsection (1)), or at meetings of any class of 
members of a company (subsection (5)). Any member of a company which has a 
share capital who is entitled to attend and vote at a meeting may appoint a proxy, 
who need not himself be a member. A proxy is entitled to vote only on a poll, unless 
the articles otherwise provide. In the case of a private company, the proxy has the 
same right as a member t() speak at the meeting, but not more than one proxy may 
be appointed to attend on the same occasion, unless the articles otherwise provide. 
The right to appoint a proxy does not ayjply in the case of a company not having a 
share capital, unless the articles so provide (subsection (1)). Every notice convening 
a meeting must include a reasonably y^rominent statement of the rights conferred by 
the section, with a penalty in default (subsection (2)). A company’s articles cannot 
effectively provide for the lodgment with the comyoany of the instrument appointing 
the yoroxy or any other necessary document relating thereto more than 48 hours before 
the meeting in respect of which the ay:)pointmcnt is made (subsection (3)). Any 
invitations to appoint specified persons as proxies which are issued at the company's 
expense must be sent to all members entitled to be sent a notice of the meeting and to 
vote thereat by ynoxy, unless it be a form of appointment naming the proxy or a list 
of persons willing to act as yoroxy sent to a member at his request in writing and the 
form or list is available on request in writing to every member entitled to vote at the 
meeting. A y:)cnalty is imy:)oscd in default (subsection (4)). 

The y^rovisions are all new. There were no provisions in the 1929 Act conferring 
on a member a right to vote on a yooll by proxy. A member’s right so to vote could 
arise only by contract. {Ilarhen v. Phillips (1883), 23 Ch.D. 14, C.A. ; 9 Digest 673, 
4487). Table A conferred such a right, but a company need not adopt Table A and 
its own articles might y)rovide that a memtier should have no right to vote by y^roxy 
or might restrict the right. The right is now put on a statutory basis. 

Sec further as to the provisions of this section, the notes to section 5 in Magnus 
and Estrin on the Comy:)anics Act, 1947. 

Right of proxy to speak. — It will be noted that this y^ro vision is limited to 
y)rivate companies only. 

Proxy entitled to vote only on a poll. — Unless the articles so provide, a yiroxy 
cannot vote on a show of hands. [Bombay -Burmah Trading Corporation v. Dorabji 
Cnrsetji Shroff, [1905] A.C. 213, P.C. ; 9 Digest 576, 3837). As to the right to demand 
a poll, sec section 137. 

Reasonable prominence. — What is " reasonable }:)roinincncc ” is a question of 
fact in each case. A notice tucked away incon.syucuousl}’ would, of course, not comply 
with this requirement. On the other hand, it docs not ay^yocar necessary for the state- 
ment to stand out in bold h'tters. A useful guide is the wording of section 2 (2) of the 
Hire Purchase Act, 1938 (31 Halsbury’s Statutes 660), which requires the statutory 
notice to be inserted in a hire y^urchaj^e agreement to be “ at least as yorominent as the 
rest of the contents ”. For a form of statement, see Magnus and Estrin on the Com- 
panies Act, 1947, Appendix A, Form No. 1. 

Subsection (3). — The provisions of this subsection overrule the decisions in 
Shaw V. Tati Concessions, Ltd., [1913] 1 Ch. 292 ; 9 Digest 581, 3881, and McLaren v. 
Thomson, [1917] 2 Ch. 261, C.A. ; 9 Digest 575, 3826, where it was held that proxies 
lodged 48 hours before the time to which the meeting is adjourned but after the original 
meeting were invalid. As the effect of such decisions was to require the lodgment of 
a proxy more than 48 hours before an adjourned meeting, this provision would be void 
under this subsection. 

Instrument appointing a proxy. — See the F'irst Schedule, Table A, Part I, 
articles 68, 69, and for forms, ibid., articles 70, 71. 

Documents necessary to show validity of appointment. — Sec the First 
Schedule, Table A, Part 1, article 69. 

Subsection 4 ; Knowingly and wilfully. — The mere fact that a person is an 
officer of the company will not automatically render him liable to a fine under this 
subsection ; he will only be liable where he has wilfully and deliberately been a party 
to the contravention. 

Definitions. — " Member " (section 26) ; “ private company ’* (section 28) ; 

*' officer who is in default ” (section 440 (2) ) ; “ articles “ company ” document ”, 
” officer ”, ” share ” (.section 455 (1) ) ; ” y^erson ” (Intery:)retation Act, 1889, section 
19; 18 Ilalsbury’s Statute 1001). 


137. Right to demand a poll. — (1) Any provision contained in a 
company's articles shall be void in so far as it would have the effect either — 
(a) of excluding the right to demand a poll at a general meeting on 
any question other than the election of the chairman of the meeting 
or the adjournment of the meeting ; or 



SECTION 138 


125 


(b) of making ineffective a demand for a poll on any such question 
which is made either — 

(i) by not less than five members having the right to vote 
at the meeting ; or 

(ii) by a member or members representing not less than 
one tenth of the total voting rights of all the members having 
the right to vote at the meeting ; or 

(iii) by a member or members holding shares in the company 
conferring a right to vote at the meeting, being shares on which 
an aggregate sum has been paid up equal to not less than one 
tenth of the total sum paid up on all the shares conferring that 
right. 

(2) The instrument appointing a proxy to vote at a meeting of a 
company shall be deemed also to confer authority to demand or join in 
demanding a poll, and for the purposes of the foregoing subsection a demand 
by a person as proxy for a member shall be the same as a demand by the 
member. 

NOTES 

The section reproduces section 4 (1) (2) of the 1947 Act, which came into force on 
July 1, 1948. 

The effect of the section is that members now have the right to demand a poli[ 
and such right cannot be excluded by the articles. It may be exercised on any question 
except the election of the chairman or the adjournment of the meeting and is effectively 
demanded if made by (a) not less than five members who have the right to vote at the 
meeting or (b) members representing a specified proportion of the total voting rights 
or (c) holding a specified proportion of the paid-up share capital of the company carry- 
ing the right to vote at the meeting. A proxy has the same right as the member for 
whom he is proxy to join in demanding a poll. The section replaces section 117 (4) of 
the 1929 Act. 

Void. — For the meaning of void ", sec note to section 133. 

Right to demand a poll. — See also the First Schedule, Table A, Part I, article 58. 
Section 117 (4) of the 1929 Act conferred a limited right to demand a poll in the case 
of a meeting at which an extraordinary or special resolution was submitted (see now 
section 141). A poll may now be demanded at any general meeting. 

Five members. — It will be noted that the five members need not between them 
represent any specific voting rights or hold between them any specific proportion of 
shares. On the other hand, they must have the right to vote at the meeting. For 
example, preference shareholders cannot join in demanding a poll at a meeting at 
which only ordinary shareholders are entitled to vote. 

Right to vote. — ^'Ihis depends on the articles. In the absence of special provision, 
Table A applies (sec ibid., Part I, articles 62 to 66). 

Subsection 1 (b) (iii). — ^To comply with tliis sub-paragraph, the member or 
members must hold between them not less than one-tenth of the paid-up shares of those 
classes which carry voting rights. 

Subsection (2) ; Instrument appointing a proxy. — See the First Schedule, 
Table A, Part I, articles 68 to 73. As to proxies generally, see section 136. 

Right of proxy to join in demanding a poll. — The provision is new. Article 72 
of Part I of Table A and the corresponding provision in 2 ^revious Acts conferred this 
light, but no company was compelled to adopt that article, and, if it did not do so, it 
could exclude that right. The position now is that, whether Table A is adopted or not, a 
proxy has the same right as regards a poll as the member for whom he is proxy. 

Definitions. — " Member " (section 26) ; " articles ", " company ", " share " 

(section 455 (1) ) ; "person" (Interpretation Act, 1889, section 19). 

138. Voting on a poll. — On a poll taken at a meeting of a company 
or a meeting of any class of members of a company, a member entitled to 
more than one vote need not, if he votes, use all his votes or cast all the votes 
he uses in the same way. 

NOTES 

The section reproduces the opening provision of section 5(5) of the 1947 Act. 
As to the remaining provisions of that subsection, see section 141 (4). That section 
came into force on July 1, 1948. 

The section makes provision for the casting of votes at a poll by a member entitled 
to more than one vote. Such member need not, if he votes, use all his votes or cast all 
the votes he uses in the same wa 3 ^ 



126 


COMPANIES ACT, 1948~^PART IV 


Poll. — As to tlic right to demand a poll, see section 137. 

Member entitled to more than one vote. — It is usual to provide in the articles 
that every member present in person has one vote on a show of hands, and, on a poll, 
one vote for each share of which he is the holder (see, e.g. First Schedule, Table A, 
Part I, article 62). 

Member need not cast all his votes the same way, — The section does not 
introduce a new principle, since, in practice, it has always been open to members to 
use their votes as they wish. It is inserted to clarify the position in view of doubts 
expressed as to its legality. 

Definitions. — “ Member " (section 26) ; '' company (section 455 (1)). 

139. Representation of corporations at meetings of companies 
and of creditors. — (1) A corporation, whether a company within the 
meaning of this Act or not, may — • 

(a) if it is a member of another corporation, being a company within 

the meaning of this Act, by resolution of its directors or other 
governing body authorise such person as it thinks fit to act as 
its representative at any meeting of the company or at any 
meeting of any class of .members of the company ; 

(b) if it is a creditor (including a holder of debentures) of another 

corporation, being a company within the meaning of this Act, 
by resolution of its directors or other governing body authorise 
such person as it thinks fit to act as its representative at any 
meeting of any creditors of the company held in pursuance of 
this Act or of any rules made thereunder, or in pursuance of the 
provisions contained in any debenture or trust deed, as the case 
may be. 

(2) A person authc rised as ah.resaid shall be entitled to exercise the 
same powers on behalf of the corporation which he represents as that 
corporation could exercise if it were an individual shareholder, creditor or 
holder of debentures of that other company. 

NOTES 

The section reproduces section 116 of the 1929 Act. The section provides for the 
attendance of a corporation which is a member or creditor of a company to attend 
meetings of members or creditors of the company by nominating a person to represent it. 

Whether a company within the meaning of Act or not. — The provision covers 
foreign companies, thus overruling the decision in Blair Open Hearth Furnace Co,, Ltd, 
v. Beigart (1913). 108 L.T. 665 ; 9 Digest 575, 3823, 

Resolution of directors. — The right to vote in such a case depends on whether 
the resolution was properly passed and not on the sufficiency of the evidence of its 
passing tendered at the meeting {Colonial Gold Reef, Ltd, v. Free State Rand, Ltd,, [1914] 
1 Ch. 382 ; 9 Digest 572, 3804). 

Meeting of the company. — Sec sections 130 to 132 and 289 to 291. 

Meetings of creditors. — See sections 252, 288, 299, 300, 346. The Company 
(\Vinding-ui:>) Rules, 1929, rule 144, provides that such representative must produce a 
copy of the resolution appointing him which must be either under the seal of the 
( orporation or must be certified to be a true copy by the secretary or a director of 
the corporation. 

Quorum. — A representative of a corporation which is a shareholder can be counted 
as one of a quorum (Re Kelantan Coconut Estates, Ltd, and Reduced (1920), 64 Sol. Jo. 
700 ; 9 Digest 570, 3781), As to quorum see section 134 (c). 

Definitions. — “ Member " (section 26) ; company'", debenture ", " director ", 
“ share ” (section 455 (1)) ; " corporation " (section 455 (3)). 

140. Circulation of members’ resolutions, etc. — (1) Subject to 
the following provisions of this section it shall be the duty of a company, 
on the requisition in writing of such number of members as is hereinafter 
specified and (unless the company otherwise resolves) at the expense of the 
requisit ionist s , — 

(a) to give to members of the company entitled to receive notice of the 
next annual general meeting notice of any resolution which may 
properly be moved and is intended to be moved at that meeting ; 
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(b) to circulate to members entitled to have notice of any general 
meeting sent to them any statement of not more than one 
thousand words with respect to the matter referred to in any 
proposed resolution or the business to be dealt with at that 
meeting. 

(2) The number of members necessary for a requisition under the fore- 
going subsection shall be — 

(a) any number of members representing not less than one twentieth 

of the total voting rights of all the members having at the date 
of the requisition a right to vote at the meeting to which the 
requisition relates ; or 

(b) not less than one hundred members holding shares in the company 

on which there has been paid up an average sum, per member, 
of not less than one hundred pounds. 

(3) Notice of any such resolution shall be given, and any such state- 
ment shall be circulated, to members of the company entitled to have notice 
of the meeting sent to them by serving a copy of the resolution or statement 
on each such member in any manner permitted for service of notice of the 
meeting, and notice of any such resolution shall be given to any other 
member of the company by giving notice of the general effect of the resolution 
in any manner permitted for giving him notice of meetings of the company : 

Provided that the copy shall be served, or notice of the effect of the 
resolution shall be given, as the case may be, in the same manner and, so 
far as practicable, at the same time as notice of the meeting and, where it 
is not practicable for it to be served or given at that time, it shall be served 
or given as soon as practicable thereafter. 

(4) A company shall not be bound under this section to give notice of 
any resolution or to circulate any statement unless — 

(a) a copy of the requisition signed by the requisitionists (or two or 

more copies which between them contain the signatures of all 
the requisitionists) is deposited at the registered office of the 
company — 

(i) in the case of a requisition requiring notice of a resolution, 
not less than six weeks before the meeting ; and 

(ii) in the case of any other requisition, not less than one 
week before the meeting ; and 

(b) there is deposited or tendered with the requisition a sum reasonably 

.sufficient to meet the company’s expenses in giving effect thereto : 

Provided that if, after a copy of a requisition requiring notice of a 
resolution has been deposited at the registered office of the company, an 
annual general meeting is called for a date six weeks or less after the copy 
has been deposited, the copy though not deposited within the time required 
by this subsection shall be deemed to have been properly deposited for the 
purposes thereof. 

(5) The company shall also not be bound under this section to circulate 
any statement if, on the application either of the company or of any other 
person who claims to be aggrieved, the court is satisfied that the rights 
conferred by this section are being abused to secure needless publicity for 
defamatory matter ; and the court may order the company’s costs on an 
application under this section to be paid in whole or in part by the requisiiion- 
ists, notwithstanding that they are not parties to the application. 

(6) Notwithstanding anything in the company’s articles, the business 
which may be dealt with at an annual general meeting shall include any 
resolution of which notice is given in accordance with this section, and for 
the purposes of this subsection notice shall be deemed to have been so given 
notwithstanding the accidental omission, in giving it, of one or more members. 
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(7) In the event of any default in complying with the provisions of this 
section, every officer of the company who is in default shall be liable to a 
fine not exceeding five hundred pounds. 

NOTES 

The section reproduces section 3 of the 1947 Act. That section came into force 
on July 1, 1948. 

General note.^ — The ]nirpo.se of the .section is to facilitate the introduction by 
ordinary members of a company on their own account of rc'solntions at the annual 
general meeting, and to enable them to make use r)f the company’s machinery to inform 
other members of the purp<Kse for which such resolution has been introduced, or of their 
reasons for opposing resolutions submitted by the directors at any general meeting. 

Subject to the following provisions of this section. — See subsections (2) to (4), 
supra. Unless the formalities required by those subsections are complied with, the 
duty of the company under this section docs not arise. 

Requisition in writing. — ^I'his may consist of one or more documents (see sub- 
section (4) (a) ), The requisition is the essential instrument whereby the requisitionists 
may require the company to circulate the proposed resolutions, etc. 

Number of members, — As to the number of members necessary for the requisition, 
sec subsection (2). As to other conditions to be complied with by the requisitionists, 
see subsection (4). 

Requisition at requisitionists’ expense. — The .section, in the first instance, 
places the expense upon the requisitionists, and, unless there is deposited or tendered 
with the requisition a sum reasonably sulheient to meet tlie company’s expenses, the 
company is not bound to give notice of any such resolution or to circulate any such 
statement (subsection (4) ). The company, may, however, resolve to reimburse the 
re(iuisitionists. This reimbursement must, of necessity, be in the nature of a refund 
since the section does not ap]:)car to confer any power upon the company to dispense 
with the rc(juircmcnts of subsection (4). 

Resolution which may properly be moved. — As to different types of resolution, 
sec sections 141, 142. A resolution is not valid and is therefore not one which may 
properly be moved (i) if it is ulira vires ; or (ii) if it is in respect of a matter which 
requires a paiticular type of resolution and the resolution is not of that type, c.g., where 
a special resolution is re(iuired, an ordinary or extraordinary resolution will not be valid ; 
or (hi) if it is contrary to public policy. Jt will be noted that the resolution must be one 
which is intended to be moved at that meeting. It should also be noted that such 
resolution cannot be moved at any meeting other than the annual general meeting. 
This provision is thus distinguished from the right conferred by subsection (I) (b) to 
require the distiibution of statements, which may be exercised in respect of any general 
meeting. 

Number of members necessary for a requisition.— The provisions as to 
computation are alternative and if either condition is satisfied, the requisition, subject 
to the fulfilment of the conditions in subsection (4), can validly be made. It should 
be noted that these requirements arc mimmiim requirements. In cases under para- 
graph (a), per cent, of the total voting rights is the minimum voting power necessary 
and this percentage need not necessarily be held by a minimum of 100 members. In 
cases under paragraph (b), however, it is necessary for at least one hundred members to 
join in the requisition, such members holding between them a minimum of shares on 
which there has been paid up at least 10,000. It is not essential that each of those 
members should himself have paid up ;il00. The ;^100 referred to in the sub.section 
is merely an average sum per member. On the other hand, those sums must be actually 
paid up. For example, the average holding may consist of one hundred £\ shares, all 
fully paid up, or two hundred £\ shares of which 10s. has been paid up, but not one 
hundred £1 shares on which only 10s. has been paid up. 

Right to vote. — The right to vote must be at the meeting to wliich the requisition 
relates. It will be noted that these words do not occur in paragraph (b) where the 
criterion is that of paid-up capital as opposed to voting rights which is the criterion in 
paragraph (a). Voting rights, of course, can only be exercised in respect of something 
done at a meeting, and it is therefore necessary to specify the particular meeting. In 
the case of paragraph (b), other considerations apply. 

Members entitled to notice. — See, c.g., the First Schedule, Table A, Part I, 
article 134. See also Dickson v. Halesowen Steel Co., [1928] W.N. 33 ; Digest Supp. 
An actual copy of the resolution must be sent to members entitled to have notice 
of the meeting sent to them. Other members should be given notice of the general 
effect of the resolution. They are not, however, entitled to have a copy of any statement 
to be circulated, nor even any notice of its general effect. 

Manner permitted for service of notice. — See c.g., the First Schedule, Table A, 
Part I, articles 131 to 133. 

Manner permitted for giving notice. — It will be noted that the reference here 
is to “ giving " of notice and actual personal service is not required. Articles 131 to 
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134 of Part I of Table A deal with the giving of notice and it will be seen that article 131 
deals with service proper while articles 132 to 134 are concerned with the giving of notice 
to such persons as cannot or need not be served. The manner permitted for giving 
notice of meetings would therefore appear to be one of the modes enumerated in articles 
132 to 134. 

Subsection (4) . — There is nothing to prevent the directors accepting a requisition 
which does not comply with the requirements of the subsection, if they so desire, but 
they cannot be compelled to do so. On the other hand, if the requirements of the 
subsection are complied with, the directors cannot refuse to give notice of such resolution 
or to circulate such statement. 

Registered office. — See section 107. 

Subsection 5: Defamatory statements. — The Court is empowered to absolve 
the company from circulating the statement if satisfied that the statement is, in fact, 
defamatory. The application is made by the company or any other interested party. 
It is made by summons under R.S.C., Order 53 B, rule 8 (t); S.I. 1948, No. 1756. No 
a])pearance need be entered {tbid., rule 9). 

Subsection 6; Business which may be dealt with at an annual general 
meeting. — See, e.g., the First Schedule, Table A, Part I, article 52. 

Definitions. — " Member (section 26) ; " annual general meeting " (section 
131) ; “ ofiicer who is in default ” (section 440 (2) ) ; “ company ”, ” officer ”, ” share”,' 
” the Court ” (section 455 (1) ). 

141. Extraordinary and special resolutions. — (1) A resolution 
shall be an extraordinary resolution when it has been passed by a majority 
of not less than three fourths of such members as, being entitled so to do, 
vote in person or, where proxies are allowed, by proxy, at a general meeting 
of which notice specifying the intention to propose the resolution as an 
extraordinary resolution has been duly given. 

(2) A re solution shall be a special resolution when it has been passed 
by such a majority as is required for the passing of an extraordinary resolution 
and at a geiK'ral meuTing of which not less than twenty-one days’ notice, 
v^pecifying the intention to propose the resolution as a special resolution, 
has bc'cn duly given : 

Provided that, if it is so agreed by a majority in number of the members 
having the right to attend and vote at any such meeting, being a majority 
together holding not less than ninety-five per cent, in nominal value of the 
shares giving that right, or, in the case of a company not having a share 
capital, together representing not less than ninety-five per cent, of the total 
voting rights at that meeting of all the members, a resolution may be 
proposed and passed as a special resolution at a meeting of which less than 
twenty-one days’ notice has been given. 

(3) At any meeting at which an extraordinary resolution or a special 
resolution is submitted to be passed, a declaration of the chairman that the 
n‘Solution is carried shall, unless a poll is demanded, be conclusive evidence 
of the fact without proof of the number or proportion of the votes recorded 
in favour of or against the resolution. 

(4) In computing the majority on a poll demanded on the question 
that an extraordinary resolution or a special resolution be passed, reference 
shall be had to the number of votes cast for and against the resolution. 

(5) P'or the purposes of this section, notice of a meeting shall be deemed 
to be duly given and the meeting to be duly held when the notice is given 
and the meeting held in manner provided by this Act or the articles. 

NOTES 

The section combines section 117 of the 1929 Act and sections 2 (3) and 5 (5) of 
the 1947 Act. The last-mentioned provisions came into force on July 1, 1948. 

The section makes provision for the procedure and the majorities required for the 
passing of extraordinary and special resolutions. 

Effect of changes. — (i) Waiver of majority requirements — Section 117 (2) of the 
1929 Act required such waiver in the case of a special resolution to have the support 
of all the members. It is now provided that the consent of 95 per cent, shall be 
sufficient. 


CO. ACT. — 9 
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(li) Right to demand a poll. — Section 117 (4) of the 1929 Act conferred upon the 
members present at a meeting at which an extraordinary or special resolution is 
submitted the right to demand a poll in certain conditions. In view of the fact that 
a right to demand a poll at any general meeting is now conferred by section 137, that 
provision is now redundant. It was repealed by section 4 (3) of the 1947 Act and is 
not here reproduced. 

(iii) Computation of majority. — Section 117 (5) of the 1929 Act prefaced this 
provision by the words “ when a poll is demanded in accordance with tliis section 
Subsection (4) of that section now having been replaced by section 137, these words 
are now omitted (sec section 4 (3) of the 1947 Act). Moreover, the subsection now 
has no reference (as it would have had, by implication, if the previous wording had 
been retained) to the majority required under subsection (2), which is already provided 
for in that subsection. The majority on a poll otherwise than under subsection (2) is 
now, in view of section 138, to be computed by reference to the votes cast for and 
against the resolution and not, as under the 1929 Act, by reference to the number 
of votes to which each member is entitled. 

Majority of not less than three-fourths. — As to the validity of an article 
which requires a larger majority, see Ayre v. Skelsey's Adamant Cement Co., Ltd. (1904), 
20 T.L.K. 587 ; affirmed on other grounds (1905), 21 T.L.R. 464, C.A. ; 9 Digest 101, 
429). 

Notice specifying intention to propose an extraordinary or special 
resolution. — See also MacConnell v. Prill (E.) S' Co., Lid., [1916] 2 Ch. 57 ; 
9 Digest 565, 3755. As to circumstances in which the notice can be dispensed with, 
see Re Oxted Motor Co., [1921] 3 K. B. 32 ; 9 Digest 565, 3756. 

Proxies. — See section 136. 

Twenty-one days* notice. — The twenty-one days must be clear days exclusive 
of the day of service and the day on which the meeting is to be held ; the articles 
cannot alter the statutory period {Re Hector Whaling, Ltd., [1936] Ch. 208 ; Digest 
Supp.). 

Majority required for waiver. — See section 133. 

Definitions. — “ Member ” (section 26) ; “ articles ", " company ", " share " 

(section 455 (1)). 

142. Resolutions requiring special notice. — Where by any pro- 
vision hereafter contained in this Act special notice is required of a resolution, 
the resolution shall not be effective unless notice of the intention to move 
it has been given to the company not less than twenty-eight days before the 
meeting at which it is moved, and the company shall give its members 
notice of any such resolution at the same time and in the same manner as 
it gives notice of the meeting or, if that is not practicable, shall give them 
notice thereof, either by advertisement in a newspaper having an appropriate 
circulation or in any other mode allowed by the articles, not less than 
twenty-one days before the meeting : 

Provided that if, after notice of the intention to move such a resolution 
has been given to the company, a meeting is called for a date twenty-eight 
days or less after the notice has been given, the notice though not given 
within the time required by this subsection shall be deemed to have been 
properly given for the purposes thereof. 

NOTES 

The section reproduces section 2 (6) of the 1947 Act, which came into force on 
July 1, 1948. 

The section introduces a new type of resolution, i.e., an ordinary resolution to be 
carried by a bare majority but of which special notice is required. It refers to reso- 
lutions proposed by members of the company, which a member may do at the annual 
general meeting (see section 140). For examples of such resolutions, see sections 160, 
184,185. 

Special notice. — ^The special notice here required is notice to the company, 
who must give to the members the same notice as it gives of the meeting, or, where 
this is not practicable, substituted notice of twenty-one days. 

Length and mode of notice to members. — See section 133. 

Meeting called twenty- eight days or less after notice. — The annual general 
meeting, while it must be held during the year (see section 131), need not be held on 
a particular date. The members may not know the exact date or the date may be 
brought forward. If, after notice of such resolution is given, the company actually 
convenes a meeting for a date twxnty-eight days or less after such notice, the directors 
cannot use this as an excuse for refusing to take the resolution or to allege that the 
resolution is invalid. 

Definitions. — "Member" (section 26) ; " articles company " (section 455 (1)) 
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143. Registration and copies of certain resolutions and agree- 
ments. — (1) A printed copy of every resolution or agreement to which this 
section applies shall, within fifteen days after the passing or making thereof, 
be forwarded to the registrar of companies and recorded by him : 

Provided that an exempt private company need not forward a printed 
copy of any such resolution or agreement if instead it forwards to the 
registrar of companies a copy in some other form approved by him. 

(2) Where articles have been registered, a copy of every such resolution 
or agreement for the time being in force shall be embodied in or annexed to 
every copy of the articles issued after the passing of the resolution or the 
making of the agreement. 

(3) Where articles have not been registered, a printed copy of every 
such resolution or agreement shall be forwarded to any member at his request 
on payment of one shilling or such less sum as the company may direct. 

(4) This section shall apply to — 

(a) special resolutions ; 

(b) extraordinary resolutions ; 

(c) resolutions which have been agreed to by all the members of a 

company, but which, if not so agreed to, would not have been 
effective for their purpose unless, as the case may be, they had 
been passed as special resolutions or as extraordinary reso- 
lutions ; 

(d) resolutions or agreemcints which have been agreed to by all the 

members of some class of shareholders but which, if not so 
agreed to, would not have been effective for their purpose 
unless they had been passed by some particular majority or 
otherwise in some particular manner, and all resolutions or 
agreements which effectively bind all the members of any 
class of shareholders though not agreed to by all those mem- 
bers ; 

(e) resolutions requiring a company to be wound up voluntarily, 

passed under paragraph (a) of subsection (1) of section two 
hundred and seventy-eight of this Act. 

(5) If a company fails to comply with subsection (1) of this section, 
the company and every officer of the company who is in default shall be 
liable to a default fine of two pounds. 

(6) If a company fails to comply with subsection (2) or subsection (3) 
of this section, the company and every officer of the company who is in 
default shall be liable to a fine not exceeding one pound for each copy in 
respect of which default is made. 

(7) For the purposes of the two last foregoing subsections, a liquidator 
of the company shall be deemed to be an officer of the company. 

NOTES 

The section combines section 118 of the 1929 Act and section 7 of the 1947 Act. 
The last-mentioned section came into force on July 1, 1948. 

The section provides for the registration with the Registrar of Companies of 
certain resolutions and agreements and for the annexation to copies of the articles 
issued after such resolution or agreement of copies of every such resolution or agreemen t 
for the time being in force. 

Effect of change. — In the case of an exempt private company, the copies to be 
registered need not be in print, provided they are in some other form approved by the 
Registrar. 

Exempt private company. — See section 129. Such companies arc not exempt 
from the provision as to the registration of the resolutions, etc., but the copies 
forwarded for registration need not be in print. 

Resolutions agreed to by all members. — It was held in Parker and Cooper, 
Ltd. V. Reading, [1926] Ch. 975 ; Digest Supp., that where all the co-operators assent, 
the formalities required for the passing of a resolution need not be complied with. 
This provision now gives statutory recognition to the principle there laid down. 
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Definitions. — “ Member " (section 26) ; " exempt private company " (sections 
129, 455 (1)); “extraordinary resolution", “special resolution" (section 141); 
“ resolution for voluntary winding-up " (section 278 (2)) ; “ default fine ", “ officer who 
is in default " (section 440) ; “ articles ", “ company ", “ officer ", “ registrar of 
companies" (section 455 (1)). 

144 . Resolutions passed at adjourned meetings. — Win iv a 

resolution is passed at an adjourned meeting of — 

(a) a company ; 

(b) the holders of any class of shares in a company ; 

(cj the directors of a company ; 

the resolution shall for all purposes be treated as having been passed on the 
date on which it was in fact passed, and shall not be deemed to have been 
passed on any earlier date. 

NOTES 

The section reproduces section 119 of the 1929 Act. The section removes some 
of the difficulties caused by the decision in Neuschild v. British Equatorial Oil Co., 
[1925] Ch. 346 ; Digest Supp. 

Adjourned Meeting. — An adjourned meeting is legally a continuation of the 
original meeting (Scudding v, Lorant (1851), 3 H.L. Cas. 418; 13 Digest 341, 794), 
but an adjourned ordinary meeting cannot be an extraordinary meeting (Wills v. 
Murray (ifoo), 4 Exch. 843 ; 9 Digest 516, 3387). The articles sometimes provide 
that the members present at the adjourned meeting shall form a quorum (see e.g., the 
hirst Schedule, Table A, Part I, article 54, post), but such a provision does not apply to 
a meeting of a special class of shareholders (flcnians v. Jlotdilass Ordnance Co., ri899J 
1 Ch. 115, C.A. ; 9 Digest 570, 3783). 

The present section now provides that a resolution passed at an adjourned meeting 
shall not be treated as having been passed at the original meeting. 

Definitions. — “ Company ", " director ", “ share " (section 455 (1)). 

145 . Minutes of proceedings of meetings of company and of 
directors and managers. — (1) Every company shall cause minutes of all 
proceedings of general meetings, all proceedings at meetings of its directors 
and, where there are managers, all proceedings at meetings of its managers 
to be entered in books kej)t for that purpose. 

(2) Any such minute if purporting to be signed by the chairman of the 
meeting at which the proceedings were had, or by the chairman of the next 
succeeding meeting, shall be evidence of the proceedings. 

(3) Where minutes have been made in accordance with the provisions 
of this section of the proceedings at any general meeting of the company or 
meeting of directors or managers, then, until the contrary is proved, the 
meeting shall be deemed to have been duly held and convened, and all 
proceedings had thereat to have Ix'en duly had, and all appointments of 
directors, managers or li(piidators shall be deemed to be valid. 

(4) If a company fails to comply with subsection (1) of this section, 
the company and every officer of the company who is in default shall be 
liable to a default fine. 


NOTES 

Tlie section combines section 120 of the 1929 Act and section 8 of the 1947 Act. 
The latter section came into force on July 1, 1948. 

Effect of change. — A penalty is now imposed for default in keeping minutes 
as required by the section. 

Entry of contracts in minutes. — Where under the articles a contract can only 
stand if a minute of the directors approving thereof is entered in the books, the entry 
must be made within a reasonable time (Toms v. Cinema Trust Co., Ltd., [1915] W.N. 
29; 9 Digest 522, 3426). 

Minutes to be kept in books. — A collection of loose leaves fastened together 
between the covers but readily detachable is not a book within this provision (Hearts 
of Oak Assurance Co., Ltd. v. Flower (James) 6- Sons, [1936] Ch. 76; Digest Supp.), 
but the minute book may be transcribed or made from rough minutes taken at the 
time of the meeting (Re Jennings (1851), 1 I.Ch.R. 236 ; 9 Digest 326, /). 
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Chairman’s signature. — Tlie chairman’s signature need not be written at the 
meeting {Re LUinhavry Hematite Iron Ore Co., Ltd. (1864), 4 Dc G. J. & Sm. 426, at 
p. 432 ; 9 Digest 581, 3884). 

Minute as evidence. — The minute is only prima facie evidence (Re Indian 
Zoedonc Co. (1884), 26 Ch.D. 70, C.A. ; 9 Digest 581, 3887) unless the articles provide 
that it shall be conclusive (Kerr v. Mottram (John), Ltd., [1940J Ch. 657; [1940] 
2 All IC.K. 629). An entry in the minute book, signed by the chairman, of a resolution 
accepting an agreement is sufficient to satisfy the Statute of Frauds ( Jones v. Victoria 
Craving Dock Co. (1877), 2 Q.B.D. 314, C.A. ; 9 Digest 522, 3429), and it is not 
necessary to prove that he was in fact the chairman (Sheffield, Ashton-undev-Lyne 
and Afanchester Rail. Co. v. Woodcock (1841), 7 M. & W. 574 ; 10 Digest 1133, 7989). 
in the absence of a minute, other evidence can be given (Re Pyle Works (No. 2), [1891] 

1 Ch. 173 ; 9 Digest 478, 3134), and if the books of the company show a record of a 
transaction which would not be valid without a resolution of the directors, the Court 
will, in the absence of other evidence, presume that such a resolution has been passed 
(Knight’s Case (1867), 2 Ch. App. 321 ; 9 Digest 518, 3397). 

Definitions. — “ Default fine ”, ” officer who is in default ” (section 440) ; 
” company ” director ”, ” officer ” (section 455 (1)). 

146. Inspection of minute books. — (1) The books containing the 
minutes of proceedings of any general mi^cting of a company held on or 
after the first day of November, nineteen hundred and twenty-nine, shall 
be kept at the ri'gistered office of the company, and shall during business 
hours (siibji'ct to such reasonable restrictions as the company may by its 
articles or in general meeting impose, so that not less than two hours in 
each day be allowed for inspection) be open to the inspection of any member 
without charge. 

(2) Any member shall be entitled to be furnished within seven days 
aft(T lie has made a request in that behalf to the company with a copy of 
any such minutes as aforesaid at a charge not exceeding sixpence for every 
hundred words. 

(3) If any inspection required under this section is refused or if any 
copy required under this section is not sent within the proper time, the 
company and every officer of the company who is in default shall be liable 
in respc.Tt of each offence to a fine not exceeding two pounds and further 
to a di'fault fine of two pounds. 

(4) In the case of any such refusal or default, the court may by order 
compel an immediate*, inspection of the books in respect of all proceedings 
of general meetings or direct that the copies required shall be sent to the 
persons recpiiring them. 

NOTES 

The section reproduces section 121 of the 1929 Act. 

Registered office. — See section 107. 

Application to the Court. — ^Thc application is by summons under R.S C., 
Order 53B, r. 8 (b), and can be made only by a member. No appearance is necessary 
(ibid., r. 9). The affidavit in support of the summons must state that application was 
made at the proper time, and, where copies are demanded, an offer to pay the proper 
fee for the copies must also be stated. The order should provide for payment in the 
case of copies. For form of application, sec Ency. Court Forms, title Companies, 
Vol. 6, p. 231, Form No. 121. 

Definitions. — ” Member ” (section 26) ; ” default fine ”, ” officer who is in 

default ” (section 440) ; ” articles ”, ” company ”, ” officer ”, ” the Court ” (section 
455 (1)). 

Accounts and Audit 

147. Keeping of books of account.— (1) Every company shall 
cause to be kept proper books of account with respect to — 

(a) all sums of money received and expended by the company and the 

matters in respect of which the receipt and expenditure takes 
place ; 

(b) all sales and purchases of goods by the company ; 

(c) the assets and liabilities of the company. 
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(2) For the purposes of the foregoing subsection, proper books of 
account shall not be deemed to be kept with respect to the matters aforesaid 
if there are not kept such books as are necessary to give a true and fair view 
of the state of the company’s affairs and to explain its transactions. 

(3) The books of account shall be kept at the registered office of the 
company or at such other place as the directors think fit, and shall at all 
times be open to inspection by the directors : 

Provided that if books of account are kept at a place outside Great 
Britain there shall be sent to, and kept at a place in. Great Britain and be 
at all times open to the inspection of the directors such accounts and returns 
with respect to the business dealt with in the books of account so kept as 
will disclose with reasonable accuracy the financial position of that business 
at intervals not exceeding six months and will enable to be prepared in 
accordance with this Act the company’s balance sheet, its profit and loss 
account or income and expenditure account, and any document annexed 
to any of those documents giving information which is required by this Act 
and is thereby allowed to be so given. 

(4) If any person being a director of a company fails to take all reason- 
able steps to secure compliance by the company with the requirements of 
this section, or has by his own wilful act been the cause of any default by the 
company thereunder, he shall, in respect of each offence, be liable on sum- 
mary conviction to imprisonment for a term not exceeding six months or 
to a fine not exceeding two hundred pounds : 

Provided that — 

(a) in any proceedings against a person in respect of an offence under 

this section consisting of a failure to take reasonable steps to 
secure compliance by the company with the requirements of 
this section, it shall be a defence to prove that he had reasonable 
ground to believe and did believe that a competent and reliable 
person was charged with the duty of seeing that those require- 
ments were complied with and was in a position to discharge 
that duty ; and 

(b) a person shall not be sentenced to imprisonment for such an 

offence unless, in the opinion of the court dealing with the case, 
the offence was committed wilfully. 

NOTES 

The section combines section 122 (1), (2), (3), of the 1929 Act and sections 12 (1), 
(2), 13 (8), and 20 of the 1947 Act, The provisions of the 1947 Act here referred to 
came into force on July 1, 1948. 

Effect of changes. — (i) Definition of “ proper hooks of account — The obligation 
to keep proper books of account remains, but proper books will not be deemed to have 
been kept unless they give a true and fair view of the company's affairs and explain 
its transactions (subsections (1), (2)). (ii) Companies operating abroad. — New 

provisions are made in the case of companies operating outside Great Britain, who 
must send to and keep at a place in Great Britain such accounts and returns as will 
disclose with reasonable accuracy the financial position at intervals of not less than 
six months, and must include such particulars as will enable the annual accounts to 
be prepared in the prescribed manner (subsection (3)). (hi) Director’s liability. — 
A director may escape liability for failing to comply with the provisions as to accounts 
if he can show that he reasonably relied on a competent and reliable person whose 
duty it was to see that the provisions were comi^lied with and “ who was in a position 
to discharge that duty ” (subsection (4)). 

Proper books of account. — See Newton v. Birmingham Small Arms Co., Ltd., 
[1906] 2 Ch. 378 ; 9 Digest 554. 2664. 

True and fair view. — The section is not concerned with any difficulty on the 
part of a director as to lack of knowledge about accounts since penalties are imposed 
in certain conditions for failure to keep proper books (see subsection (4), supra). But 
they are entitled to rely on the work of competent persons (ibid.). 

Registered office. — See section 107. 

Inspection of accounts. — Sec also the First Schedule, Table A, Part I, articles 123 
to 125. 
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Financial position of business abroad. — It would seem that the information 
required is such as could reasonably be required if the books were kept in Great Britain, 
and, in any event, must be sufficient to enable the company to prepare a balance sheet 
and profit and loss account in accordance with the Act. 

Balance sheet and profit and loss account. — See sections 148 to 153. 

Directors’ liability. — ^See also sections 329 and 331, post. Further penalties 
are also imposed on directors, managers, and other officers by the Larceny Act, 1861, 
sections 82 to 84 (4 Halsbury’s Statutes 553, 554). Directors are not guilty of negligence 
if they act in reliance on the officers of the company {Dovey v. Cory, [1901] A.C. 477; 
9 Digest 469, 3062), nor are they bound to know the contents of the company’s 
books (Hallmark’ s Case (1878), 9 Ch.D. 329, C.A. ; 9 Digest 469, 3071 ; Dovey v. 
Cory, supra ; Re City Equitable Fire Insurance Co., Ltd., [1925] Ch. 407, C.A. ; Digest 
Supp.), but they must take reasonable steps to secure compliance. The fact that the 
words “ by order of the directors ” appear on the balance sheet is not sufficient to 
fix a director with responsibility (Dovey v. Cory, supra). 

The Court. — Sec note to section 148. 

Definitions. — ■" Accounts ", " book and/or pai)er ", " company ", " the Court" 
(section 455 (1)). 

148. Profit and loss account and balance sheet. — (1) The directors 
of every company shall at some date not later than eighteen months after 
the incorporation of the company and subsequently once at least in every 
calendar year lay before the company in general meeting a profit and loss 
account or, in the case of a company not trading for profit, an income and 
expenditure account for the period, in the case of the first account, since 
the incorporation of the company, and, in any other case, since the preceding 
account, made up to a date not earlier than the date of the meeting by more 
than nine months, or, in the case of a company carrying on business or 
having interests abroad, by more than twelve months : 

Provided that the Board of Trade, if for any special reason they think 
fit so to do, may, in the case of any company, extend the period of eighteen 
months aforesaid, and in the case of any company and with respect to any 
year extend the periods of nine and twelve months aforesaid. 

(2) 1 he directors shall cause to be made out in every calendar year, 
and to be laid before the company in general meeting, a balance sheet as 
at the date to which the profit and loss account or the income and expendi- 
ture account, as the case may be, is made up. 

(3) If any person being a director of a company fails to take all reason- 
able steps to comply with the provisions of this section, he shall, in respect 
of each offence, be liable on summary conviction to imprisonment for a 
term not exceeding six months or to a fine not exceeding two hundred 
pounds : 

Provided that, — 

(a) in any proceedings against a person in respect of an offence under 

this section, it shall be a defence to prove that he had reason- 
able ground to believe and did believe that a competent and 
reliable person was charged with the duty of seeing that the 
provisions of this section were complied with and was in a 
position to discharge that duty ; and 

(b) a person shall not be sentenced to imprisonment for such an 

offence unless, in the opinion of the court dealing with the 
case, the offence was committed wilfully. 

NOTES 

The section combines section 123 of the 1929 Act and section 20 of the 1947 Act. 
The last -mentioned section came into force on July 1, 1948. 

Effect of changes. — (i) Directors’ report. — Section 123 (2) of the 1929 Act made 
provision for the directors' report to be attached to the balance sheet. These provisions 
were amended by section 13 (7) of the 1947 Act, and are now contained in section 157, 
post. It is therefore not here reproduced, (ii) Director’s liability. — A director may 
escape liability for failing to take reasonable steps to comply with the provisions of 
the section in the same conditions as in section 147, ante. 

Profit and loss account ; balance sheet. — For other provisions relating to 
accounts, see sections 149 to 153, 155 to 158, and the Eighth Schedule. 
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Incorporation. — See section 13. The period of eighteen months here mentioned 
corresponds with the period within which a company is required to hold its first annual 
general meeting (see section 131). 

General meeting. — I.e,, the annual general meeting (sec .section 131). 

Profit and loss account and balance sheet. — See the next section and the 
Eighth Schedule. 

Failure to take all reasonable steps to comply,- See the note to section 147 
on directors’ liability. 

The Court dealing with the case. — The definition of “ the Court " given in 
section 455 (1), posl, is not here appropriate since the Court here referred to is the 
Court dealing with the case. 

Definitions. — “Accounts”, “company”, “director”, “the Court” (section 
455 (1)). 

149. General provisions as to contents and form of accounts. — 

(1) Every balance sheet of a comj)any .shall give a true and fair view of the 
stale of affairs of the company as at the end of its financial year, and every 
profit and loss account of a company shall give a true and fair view of the 
profit or loss of the company for the fnancial year. 

(2) A company’s balance sheet and profit and loss account shall comply 
with the requirements of the Eighth Schedule to this Act, so far as applicable 
thereto. 

(3) Save as (expressly provided in the folhwing provisions of this 
section or in Part 111 of the said Eighth Schedule, the requirements of the 
last foregoing subsection and the said Eighth Schedule shall be without 
prejudice cither to the general requiremtmts of subsection (1) of this section 
or to any other requirements of this Act. 

(4) The Board of I'rade may, on the application or with the consent 
of a company’s directors, modify in relation to that company any of the 
requirements of this Act as to the matters to be stated in a company’s 
balance sheet or profit and io.ss account (except the requirements of sub- 
section (1) of this section) for the purpose of adapting them to the circum- 
stances of the company. 

(5) Subsections (1) and (2) of this section shall not apply to a 
company’s profit and loss account if— 

(a) the company has subsidiaries ; and 

(b) the profit and loss account is framed as a consolidated profit and 

loss account dt'aling with all or any of the company’s subsidiaries 
as well as the company and — 

(i) complies with the requirements of this Act relating to 
consolidated profit and loss accounts ; and 

(ii) shows how much of the consolidated profit or loss for 
the financial year is dealt with in the accounts of the company. 

(6) If any person being a director of a company fails to take all n^ason- 
able steps to secure compliance as respects any accounts laid before the 
company in general meeting with the provisions of this section and with the 
other requirements of this Act as to the matters to be stated in accounts, he 
shall, in respect of each offence, be liable on summary conviction to imprison- 
ment for a term not exceeding six months or to a fine not exceeding two 
hundred pounds : 

Provided that, — 

(a) in any proceedings against a person in respect of an offence under 
this section, it shall be a defence to prove that he had reasonable 
ground to believe and did believe that a competent and reliable 
person was charged with the duty of seeing that the said pro- 
visions or the said other requirements, as the case may be, 
were complied with and was in a position to discharge that 
duty ; and 
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(b) a person shall not be sentenced to imprisonment for any such 
offence unless, in the opinion of the court dealing with the 
case, the offence was committed wilfully. 

(7) For the purposes of this section and the following provisions of this 
Act, ( xcept where the context otherwise requires, — ■ 

(a) any reference to a balance sheet or profit and loss account shall 

include any notes thereon or document annexed thereto giving 
information which is required by this Act and is thereby 
allowed to be so given ; and 

(b) any reference to a profit and loss account shall be taken, in the 

case of a company not trading for profit, as referring to its 
income and expenditure account, and references to profit or to 
loss and, if the company has subsidiaries, references to a con- 
solidated profit and loss account shall be construed accordingly. 

NOTES 

The section combines section 13 (1) to (6), (8) and section 20 of the 1947 Act. 
Those provisions came into force on July 1, 1948. 

General note. — The section supersedes section 124 of the 1929 Act in making 
provision for the contents and form of a company’s accounts. The requirements for 
such accounts arc now contained in tlie Eiglith Schedule, but the underlying principle 
is that, whatever form those accounts take, they must give a true and fair view of the 
state of the company’s affairs at the end of its financial year and of its profit and loss 
for that year. While the Eighth Schedule lays down the broad principles on which 
the accounts must be based, provision is made for the modification of those require- 
ments by permission of the Eoard of Trade in individual cases in order to adapt them 
to the circumstances of the company, so long as the overriding requirement is observed — ■ 
namely, that the accounts shall give a true and fair view. .Special provision is made 
elsewhere (see .Section 150) in the case of holding companies which have subsidiaries 
and present their accounts in the form of group accounts and such companies, provided 
they comply with the provisions of section 150, arc exempted from the provisions of 
this section in the case of the profit and loss account. The penalties imposed on 
directors for failure to take reasonable steps to comply with the provisions as to accounts 
(see sections 147, 148, ante) are also imposed in the case of a similar failure with regard 
to the requirements of this .section, and they may escape those penalties in the same 
circumstances. 

Balance sheet ; profit and loss account ; true and fair view. — See section 
148. The 1929 Act did not provide for the contents of the profit and loss account, 
and as to the balance sheet, the practice of accountants differed as to the method of 
presenting the information therein contained. The section is designed to give greater 
])rotection to the shareholders and to ensure better appreciation of the financial results 
as shown by the annual accounts. Particular features are that the accounts must 
disclose the pre.scribed information and must be such as arc necessary to give a true and 
fair view. Eor forms of balance sheet and profit and loss account complying with 
this Act, see Magnus and Estrin on the Companies Act, 1947, Appendix A, Eorms 
Nos. 3 and 4. 

Requirements of the Eighth Schedule, so far as possible. — See the intro 
ductory paragraph to that Schedule, and generally, the notes there given. 

Modification of requirements by the Board of Trade. — Modification is at 
the di.scrction of the Board of Trade so as to suit the needs of particular companies, 
'riic need may arise in practice, in that very many of these requirements may not prove 
to be equally suitable to all companies. It will be noted, however, that the Board’s 
discretion may be exercised only on the application or with the consent of the directors. 
The provisions cannot be modified without their consent. 

Company with subsidiaries. — Sec sections 150 to 154, 

Directors’ liability. — Sec note to section 147. 

Other related provisions. — Sections 1.50, 151, 152 (holding company’s accounts) ; 
section 155 (signing of balance sheet) ; section 156 (accounts and auditors’ report to 
be annexed to balance sheet) ; section 157 (directors' report) ; section 158 (right of 
members, etc,, to copy of the accounts) ; section 435 (application of certain provisions 
to unregistered companies) ; section 454 (power of the Ihiard of Trade to alter forms, 
etc.). 

Definitions. — “ Accounts ”, ” company ”, ” director ”, ” subsidiary ” (section 
154) ; ” financial year ” (section 455 (1)). 

150. Obligation to lay group accounts before holding company. 

— (1) Where at the end of its financial year a company has subsidiaries, 
accounts or statements (in this Act referred to as " group accounts 
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dealing as hereinafter mentioned with the state of affairs and profit or loss 
of the company and the subsidiaries shall, subject to the next following 
subsection, be laid before the company in general meeting when the 
ompany's own balance sheet and profit and loss account are so laid. . 

(2) Notwithstanding anything in the foregoing subsection — 

(a) group accounts shall not be required where the company is at 

the end of its financial year the wholly owned subsidiary of 
another body corporate incorporated in Great Britain ; and 

(b) group accounts need not deal with a subsidiary of the company 

if the company’s directors are of opinion that — 

(i) it is impracticable, or would be of no real value to 
members of the company, in view of the insignificant 
amounts involved, or would involve expense or delay out of 
proportion to the value to members of the company ; or 

(ii) the result would be misleading, or harmful to the 
business of the company or any of its subsidiaries ; or 

(iii) the business of the holding company and that of the 
subsidiary are so different that they cannot reasonably 
be treated as a single undertaking ; 
and, if the directors are of such an opinion about each of the 
company’s subsidiaries, group accounts shall not be required : 

Provided that the approval of the Board of Trade shall be required for 
not dealing in group accounts with a subsidiary on the ground that the 
result would be harmful or on the ground of the difference between the 
business of the holding company and that of the subsidiary. 

(3) If any person being a director of a company fails to take all reason- 
able stc'ps to secure compliance as respects the company with the provisions 
of this section, he shall, in respect of each offence, be liable on summary 
conviction to imprisonment for a term not exceeding six months or to a fine 
not exceeding two hundred pounds : 

Provided that, — 

(a) in any proceedings against a person in respect of an offence under 

this section, it shall be a defence to prove that he had reasonable 
ground to believe and did believe that a competent and reliable 
person was charged with the duty of seeing that the require- 
ments of this section were complied with and was in a position 
to discharge that duty ; and 

(b) a person shall not be sentenced to imprisonment for an offence 

under this section unless, in the opinion of the court dealing 
with the case, the offence was committed wilfully. 

(4) For the purposes of this section a body corporate shall be deemed 
to be the wholly owned subsidiary of another if it has no members except 
that other and that other’s wholly owned subsidiaries and its or their 
nominees. 

NOTES 

The section combines sections 14 and 20 of the 1947 Act. Those sections came 
into force on July 1, 1948. The present section and the next two deal with group 
accounts, and the Act for the first time recognises that while in law holding companies 
and subsidiaries are separate entities, they are in practice, one organisation. 

The effect of the section is that a holding company must present group accounts 
to the general meeting when its own balance sheet and profit and loss account are so 
laid (subsection (1)), and for any default, a director is liable to a penalty (subsection (3)). 
These requirements are relaxed or modified in certain cases, for instance, where the 
method of presenting information by a consolidated account would be misleading, 
harmful, etc. In such cases, the directors would be permitted to depart from the 
general rule provided the Board of Trade approve (subsection (2)). A wholly owned 
subsidiary is here defined (subsection (4)). 
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Group accounts. — The group accounts should, in general, be consolidated 
accounts comprising a consolidated balance sheet and consolidated profit and loss 
account (section 151 (1)) (but note also the permitted exceptions thereto (ibid. 
subsection (2)). Consolidated accounts (or similar information) must always give a 
true and fair view (section 152). As to the circumstances in which group accounts 
arc not required, see subsection (2) of the present section, and the note next following. 

Wholly owned subsidiary. — ^The requirements as to group accounts are 
obligatory, with certain exceptions, in all cases other than in the case of a company 
which is a wholly owned subsidiary of another body corporate (see subsection (4), 
supra). The reason for this exception is that consolidated accounts in the case of a 
wholly owned subsidiary would serve no useful purpose neither would there be any 
object in preparing them, since there w'ould be no outside shareholders, and therefore, 
there is no question of concealing the activities of the subsidiaries. 

When group accounts need not deal with a subsidiary. — If the directors 
think there is good reason why special dispensation should be granted in their case 
not to deal with a subsidiary’s affairs in the group accounts, they will be permitted 
to depart from the general rule provided the Board of Trade approve. Where a 
subsidiary is left out of the group accounts under these provisions, certain other 
information must be given with regard to the subsidiary so omitted (see paragraph 
15 (4), Part II of the Eighth Schedule). 

Directors’ liability. — See note to section 147. 

Definitions. — “ Holding company ”, "subsidiary” (section 154); "accounts”, 
" company ”, " director ” (section 455 (1)) ; " body corporate ” (section 455 (3)). 

151. Form of group accounts. — (1) Subject to the next following 
subsection, the group accounts laid before a holding company shall be 
consolidated accounts comprising — 

(a) a consolidated balance sheet dealing with the state of affairs of the 

company and all the subsidiaries to be dealt with in group 

accounts ; 

(b) a consolidated profit and lo.ss account dealing with the profit or 

loss of the company and those subsidiaries. 

(2) If the company's directors arc of opinion that it is better for the 
purpose — 

(a) of presenting the same or equivalent information about the state 

of affairs and profit or loss of the company and those subsidiaries ; 

and 

(b) of so presenting it that it may be readily appreciated by the 

company’s members ; , 

the group accounts may be prepared in a form other than that required by 
the foregoing subsection, and in particular may consist of more than one set 
of consolidated accounts dealing respectively with the company and one 
group of subsidiaries and with other groups of subsidiaries or of separate 
accounts dealing with each of the subsidiaries, or of statements expanding 
the information about the subsidiaries in the company’s own accounts, or 
any combination of those forms. 

(3) The group accounts may be wholly or partly incorporated in the 
company's own balance sheet and profit and loss account. 

NOTES 

The section reproduces section 15 of the 1947 Act. That section came into force 
on July 1. 1948. 

The effect of the section is that group accounts should normally be presented 
in the form of a consolidated balance sheet and consolidated profit and loss account 
(subsection (1)), but they may be presented in some other form provided the infor- 
mation given is similar and is so presented that it may be readily appreciated by the 
members (subsections (2), (3)), and the directors explain what is being done (see para- 
graph 15 (4) of Part II to the Eighth Schedule). 

Consolidated accounts ; consolidated balance sheet ; consolidated profit 
and loss account. — ^The essence of consolidated accounts is that all the accounts of 
the company and those of its subsidiaries are brought into one, thereby showing the 
financial position of the combined business as a single undertaking. The effect thereof 
is to show (i) the resources of the group and the manner in which those resources are 
represented over the various types of assets ; (ii) the aggregate liabilities ; (iii) the 
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aggregate revenue surpluses or net deficit, as the case may be, so far as concern the 
holding company ; (iv) the aggregate interest of outside shareholders in the share 
capital, reserves, and revenue balances. As to the profit and loss account, the effect 
of consolidation is to show (i) the aggregate results of the holding company and of 
those of the subsidiaries, so far as concern the holding company, and (ii) the results 
of the subsidiaries so far as tliey concern outside shareholders {i.e., shareholders other 
than the holding company or its subsidiaries). Accounting questions arising on 
consolidation deal with (i) the elimination of inter-company profits or losses, dividends, 
and balances on current account ; (ii) elimination of inter-company shareholdings or 
debentures ; (hi) regrouping or reclassifying and aggregating like classes of assets 
and liabilities ; and (iv) evaluating or making the necessary adjustments to arrive 
at the amounts attributable to outside shareholders. 

As to the contents of group accounts, sec the next section and the Eighth Schedule. 
vSec further as to consolidated accounts, the notes to section 15 in Magnus and Kstrin 
on the Companies Act, 1947. 

Subsection (2). — The section allows the form of group accounts to be varied 
to suit the exigencies of different cases. The reason is obvious, since there are more 
methods than one of presenting information of the kind given by a consolidated balance 
sheet or consolidated profit and loss account. Those methods are in fact montiomxl 
in this subsection, but it shoidd be noted that no variation is allowed unless the two 
conditions (a) and (b) {ibid.) arc satisfied. 

Subsection (3) ; Group accounts wholly or partly incorporated in company ’s 
own accounts. — The subsection amplifies the concession made to directors as to the 
form of group accounts, ])rovidcd always, however, that full disclosure as required by 
the Act is made, and so long as a true and fair view is given (as to which, see the next 
section). 

Definitions.- Member " (.section 2(S) ; “ holding company", "subsidiary" 

(section 154) ; " accounts ", " director " (.section 455 (1)). 

152. Contents of group accounts. — (1) The group accounts laid 
bc'fore a company shall give a true and fair view of the state of affairs and 
profit or loss of the company and the subsidiaries di^alt with then^^y as a 
w’hole, so far as coiiconis members of the company. 

(2) Where the financial year of a subsidiary docs not coincide with that 
of the holding company, the group accounts shall, unless the Board of Trade 
on the application or with the consent of the holding company’s directors 
otherwise direct, deal with the subsidiary’s state of affairs as at the end of its 
financial year ending with or last before that of the holding company, and 
with the subsidiary’s profit or loss for that financial year. 

(3) Without prejudice to subsection (1) of this section, the group 
accounts, if prepared as consolidated accounts, shall comply with the 
requirements of the Eighth Schedule to this Act, so far as applicable thereto, 
and if not so prepared shall give the same or equivalent information : 

Provided that the Board of Trade may, on the application or with the 
consent of a company’s directors, modify the said reciuircmcnts in relation 
to that company for the purpose of adapting them to the circumstances 
of the company. 

NOTES 

The section reproduces section 16 of the 1947 Act, which came into force on July 1, 
1948. 

The effect of the section is that group accounts must give a true and fair view 
of the financial position and results of the group as a whole, so far as concern the 
members of the company (subsections (1), (3)). Generally, where the group accounts 
arc prepared as consolidated accounts, they should comjdy with the recpiiremcnts of 
the Eighth Schedule, but these requirements may be modified by the Board of Trade 
in certain cases {ibid.). In general, so that the group accounts may give a proper 
jneture of the group as a whole, the financial year of the subsidiaries mirst be adjusted 
to coincide with that of the parent company, although this need not be done in certain 
cases (subsection (2)) (see further as to this, section 153). 

Group Accounts.— See section 150. 

True and fair view.— -Sec in another connection, section 149. 

Financial year . . . does not coincide. — See also section 153. See also 
paragraph 15 (6), Part II of the Eighth Schedule. 

Board of Trade may modify requirements. — See section 454. 

Definitions. — " Member " (section 26) ; " holding company ", " subsidiary " 

section 154) ; " accounts ", " company ”, " director " (section 455 (1)). 
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153. Financial year of holding company and subsidiary. — (1) A 

liolding c(;mpany’s directors shall secure that except where in their opinion 
there are good reasons against it, the financial year of each of its subsidiaries 
shall coincide with the company’s own financial year. 

(2) Where it appears to the Board of Trade desirable for a holding 
company or a holding company’s subsidiary to extend its financial year so 
that the subsidiary’s financial year may end with that of the holding com- 
pany, and for that purpose to postpone the submission of the relevant 
accounts to a general meeting from one calendar year to the next, the 
Board may on the application or with the consent of the directors of the 
company whose financial year is to be extended direct that, in the case of 
that company, the submission of accounts to a general meeting, the holding 
of an annual general meeting or the making of an annual return shall not 
be required in the earlier of the said calendar years. 

NOTES 

The section reproduces section 17 of the 1947 Act. That section came into force 
on July 1, 1948. 

The effect of the section is that while there is a general obligation on the 
directors of a holding company to make the accounts of the subsidiaries coincide with 
its own financial year, they need not do so where there are good reasons iigainst it 
(subsection (1)). The ijitcntion is that the accounting periods of the group of 
companies should coincide wherever practicable, but the requirement is relaxed in 
the case where there are practical difficulties in applying that rule, for instance, a 
change of accounting dates may result in increased tax liabilities, or again, allowance 
for time factor must be made for a company trading at home and abroad. In fact, 
there are many good reasons why the accounting periods of a group of companies 
should not be uniform. It should be noted that an explanation must be given for any 
deviation from normal requirements (see paragraph 15, Part II of the Eighth Schedule). 
'J'he Board of Trade is given discretionary powers, in order to enable the financial year 
of the various companies to coincide, to waive the requirements of the Act, including, 
if necessary, the holding of the annual general meeting or the making of the annual 
return (subsection (2)). 

Other related provisions. — Section 124 (annual return) ; section 131 (annual 
general meeting) ; section 148 (submission of accounts to general meeting) ; 
section 154 (meaning of holding company and subsidiary). 

Definitions. — " Accounts ", " company ", " director ", " financial vear " (section 
455(1)). 

154. Meaning of “holding company” and “subsidiary”. — 

(1) For the purpose's of this Act, a company shall, subject to the provisions 
of subsection (3) of this section, be deemed to be a subsidiary of another if, 
but only if, — ■ 

(a) that other either — 

(i) is a member of it and controls the composition of its 
board of directors ; or 

(ii) holds more than half in nominal value of its equity share 
capital ; ejr 

(b) the first mentioned company is a subsidiary of any company which 

is that other’s subsidiary. 

(2) For the purposes of the foregoing subsection, the composition of a 
company’s board of directors shall be deemed to be controlled by another 
company if, but only if, that other company by the exercise of some power 
exercisable by it without the consent or concurrence of any other person can 
appoint or remove the holders of all or a majority of the directorships ; 
but for the purposes of this provision that other company shall be deemed 
to have power to appoint to a directorship with respect to which any of the 
following conditions is satisfied, that is to say — 

(a) that a person cannot be appointed thereto without the exercise in 
his favour by that other company of such a power as aforesaid ; 
or 
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(b) that a person’s appointment thereto follows necessarily from his 

appointment as director of that other company ; or 

(c) that the directorship is held by that other company itself or by a 

subsidiary of it. 

(3) In determining whether one company is a subsidiary of another — 

(a) any shares held or power exercisable by that other in a fiduciary 

capacity shall be treated as not held or exercisable by it ; 

(b) subject to the two following paragraphs, any shares held or 

power exercisable — 

(i) by any person as a nominee for that other (except 
where that other is concerned only in a fiduciary capacity) ; 
or 

(ii) by, or by a nominee for, a subsidiary of that other, 
not being a subsidiary which is concerned only in a fiduciary 
capacity ; 

shall be treated as held or exercisable by that other ; 

(c) any shares held or power exercisable by any person by virtue of 

the provisions of any debentures of the first-mentioned com- 
pany or of a trust deed for securing any issue of such debentures 
shall be disregarded ; 

(d) any shares held or power exercisable by, or by a nominee for, 

that other or its subsidiary (not being held or exercisable as 
mentioned in the last foregoing paragraph) shall be treated as 
not held or exercisable by that other if the ordinary business 
of that other or its subsidiary, as the case may be, includes the 
lending of money and the shares are held or power is exercisable 
as aforesaid by way of security only for the purposes of a 
transaction entered into in the ordinary course of that 
business. 

(4) For the purposes of this Act, a company shall be deemed to be 
another's holding company if, but only if, that other is its subsidiary. 

(5) In this section, the expression company ” includes any body 
corporate, and the expression “ equity share capital ” means, in relation to a 
company, its issued share capital excluding any part thereof which, neither as 
respects dividends nor as respects capital, carries any right to participate 
beyond a specified amount in a distribution. 

NOTES 

The section substantially reproduces section 18 of the 1947 Act. That section 
came into force for certain purposes on December 1, 1947, and the remainder came into 
orcc on July 1, 1948. 

The effect of the section is that company ‘‘ A ” is a subsidiary of company B " 
if one of the following conditions applies — (i) company “ B is both a member 
of company "A'" and controls the composition of its board of directors ; or 
(ii) company “ B ” holds more than half company “ A's ” equity share capital in 
nominal value ; or (iii) company “ A ” is a subsidiary (i.e., by the fulfilment of conditions 
(i) or (ii) above) of any subsidiary of company “ B These provisions are, however, 
subject to the exceptions provided for in subsections (2) and (3), supra. As a corollary, a 
company is a holding company of another only when that other company fulfils the 
above conditions so as to make it a subsidiary of the first. It will be noted that a 
company may be the subsidiary of another even though it is not a company within 
the meaning of the Act (see subsection (5), supra). 

The section replaces section 127 of the 1929 Act, which was repealed by the 1947 
Act, Schedule IX, and the test of a subsidiary company there laid down does not now 
apply. The main effect of the new provision is that a subsidiary of a subsidiary is 
also covered. Under the 1929 Act this was not the case. 

Subsection (1) : what constitutes a subsidiary. — ^The chief differences from 
the 1929 Act provisions to be noted are : (i) under paragraph (a) (i) of this subsection, 
the test is control of the board of directors and membership (and one share alone is 
sufficient to constitute membership) and not the number of shares held by the holding 
company or the voting power attaching to them, (ii) In paragraph (a) (ii), the test 
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is of a different kind, in that even if a holding company has not control of the compo- 
sition of the board of directors, the relationship of holding company and subsidiary is 
established if the holding company holds more than half in nominal value of the 
subsidiary's share capital regardless of any other shares it may hold in that company, 
(hi) Sub-subsidiaries are included (paragraph (b)). For example (i) the capital of 
X and Y is held by H. The capital of Z is held by X and Y as to 50 per cent. each. 
Z is a subsidiary of H, but not of X and Y ; (ii) the capital of S is 15,000 5 per cent. 
Cumulative Preference Shares of £\ each, and 5,000 Ordinary Shares of £\ each (the 
preference shares have no voting rights so long as the dividend on that class is paid, 
but on liquidation are entitled to be paid up all arrears of dividend and paid up prefer- 
ence capital in priority to the ordinary shares, but no further participation). II owns 
all the preference capital and dividends are paid up to date. In that case H is not a 
holding company and S is not its subsidiary since it holds less than half the equity 
capital, neither does it control the composition of -the board of directors (under the 
1929 Act, S was a subsidiary). If the preference capital, in the example given, carried 
one vote each, S under this Act would be a subsidiary because it would hold more than 
half the equity capital. It should be noted that in this example, the preference capital 
has been used as part of the equity capital, and the purpose is to show that “ equity " 
is not necessarily solely the prerogative of “ ordinary capital ", but it is entirely a 
question of construction as to whether the circumstances of the case can be brought 
within the meaning of the definition of " equity " as herein laid down. 

Subsection (3). — The tests referred to in subsection (1), supra, are subject to 
the provisions of this subsection. These provisions deal with shares held or a power 
exercisable by a company not strictly in the company’s own right. Such shares or 
powers are not to be included in determining whether a company is the subsidiary 
of another. 

Fiduciary capacity. — The word " fiduciary " in this sense means holding the 
shares or exercising the power in trust for another. Where a company holds shares 
not actually in its own right but on behalf of someone else interested therein so that 
in exercising its powers it is really in effect exercising tliom on behalf of that other 
person, such shares or power arc disregarded for the purpose of ascertaining whether 
there is a subsidiary holding. For example, company A appoints B as its nominee 
for 1,000 shares in C company. A holds those shares on behalf of some other interested 
party and is therefore concerned in a fiduciary capacity only. Accordingly, although 
B holds as nominee for A, and A would therefore normally be regarded as exercising 
the power represented by those shares, it will not be so regarded for the purpose of 
determining whether C is a subsidiary of A, and, even if the 1,000 shares represent a 
controlling interest, C will not be regarded as a subsidiary of A. 

Shares held under provisions of debentures. — The powers conferred by the 
debentures are purely temporary and are exercisable for a specific purpose for the 
benefit of the debenture holders and thus may also be said to be exercisable in a 
fiduciary capacity. 

Definitions. — " Member " (section 26) ; " company ", " debenture ", " director ", 
share " (section 455 (1)) ; " body corporate " (section 455 ( 3 )). 

155. Signing of balance sheet. — (1) Every balance sheet of a 
company shall be signed on behalf of the board by two of the directors of 
the company, or, if there is only one director, by that director. 

(2) In the case of a banking company registered after the fifteenth 
day of August, eighteen hundred and seventy-nine, the balance sheet must 
be signed by the secretary or manager, if any, and where there are more 
than three directors of the company by at least three of those directors, and 
where there are not more than three directors by all the directors. 

(3) If any copy of a balance sheet which has not been signed as 
required by this section is issued, circulated or published, the company and 
every officer of the company who is in default shall be liable to a fine not 
exceeding fifty pounds. 


NOTES 

The section corresponds with section 129 of the 1929 Act except for a minor amend- 
ment as to the persons liable for default introduced by section 105 (1), Schedule V, 
of the 1947 Act. The laist-mentioned provisions came into force on July 1, 1948. 

The provisions as to the attachment of the auditors' report to the balance sheet 
are now no longer contained in this section, but are dealt with in section 156. The 
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provisions as to the reading of the report and inspection thereof are also now replaced 
by the provisions of section 158. They are therefore not now reproduced here. 

Balance sheet. — See section 148. 

Directors. — Sec section 176. 

Banking companies. — See also sections 429 to 433. 

Secretary. — See .section 177. 

Circulated or published. — Sec section 158. 

Definitions. — "Officer who is in default" (section 440 (2)); ‘company", 
" director ", " officer " (section 455 (1)). 

156. Accounts and auditors’ report to be annexed to balance 
sheet. — (1) Ihe profit and loss account and, so far as not incorporated 
in the balance sheet or profit and loss account, any group accounts laid 
before the company in general meeting, shall be annexed to the balance 
sheet, and the auditors’ report shall be attached thereto. 

(2) Any accounts so annexed shall be approved by the board of 
directors before the balance sheet is signed on their behalf. 

(3) If any copy of a balance sheet is issued, circulated or published 
without having annexed thereto a copy of the profit and loss account or 
any group accounts required by this section to be so annexed, or without 
having attached ther<'to a copy of the auditors’ report, the company and 
i'very officer of the company who is in default shall be liable to a fine not 
exceeding fifty pounds. 

NOTES 

3'hc section combines section 129 (1), (3) of the 1929 Act and sections 21 (1), 
(2), 105 (1), Fifth Schedule of the 1947 Act. The last-mentioned provisions came 
into force on July 1, 1948. 

General note. — The profit and loss account, and the group accounts (if not already 
incorporated in the balance sheet or profit and loss account) must now be annexed to 
the balan('c sheet as well as the auditor’s report (which was already required to be so 
attached by section 129 (1) of the 1929 Act) and must be approt^cd by the directors 
before they sign the balance sheet (as to which, sec section 155). The liability for 
default as to the matters set out in subsection (3) is imposed on any officer of the 
company concerned as wtH as the directors (under section 129 (3) of the 1929 Act, 
the liability in those cases was on the director wdio was in default). It wall be noted 
that only the balance sheet need be signed by the directors and not the accounts to be 
anncxecl thereto. 

Other related provisions. — Section 131 (general meetings) ; sections 148 to 
151, Eighth Schedule (accounts jirovisions generally) ; section 158 (circularisation of 
accounts, etc.) ; and section 162 (auditors' report). 

Definitions. — "Officer who is in default" (section 440 (2)); “accounts", 
" company ", " officer " (section 455 (1)). 

157. Directors’ report to be attached to balance sheet. — (1) 

There shall be attached to every balance sheet laid before a company 
in general meeting a report by the directors with respect to the state of the 
company’s affairs, the amount, if any, which they recommend should be 
paid by way of dividend, and the amount, if any, which they propose to 
carry to reserves within the meaning of the Eighth Schedule to this Act. 

(2) The said report shall deal, so far as is material for the appreciation 
of the state of the company’s affairs by its members and will not in the 
directors’ opinion be harmful to the business of the company or of any of 
its subsidiaries, with any change during the financial year in the nature of 
the company’s business, or in the company’s subsidiaries, or in the classes 
of business in which the company has an interest, whether as member of 
another company or otherwise. 

(3) If any pen'son being a director of a company fails to take all reason- 
able steps to comply with the provisions of subsection (1) of this section, 
he shall, in respect of each offence, be liable on summary conviction to 
imprisonment for a term not exceeding six months or to a fine not exceeding 
two hundred poimds : 

Provided that,— 
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(a) in any proceedings against a person in respect of an offence 

under the said subsection (1), it shall be a defence to prove 
that he had reasonable ground to believe and did believe that 
a competent and reliable person was charged with the duty of 
seeing that the provisions of that subsection were complied 
with and was in a position to discharge that duty ; and 

(b) a jx^rson >6hall not be liable to be sentenced to imprisonment for 

such an offence unless, in the opinion of the court dealing 
with the case, the offence was committed wilfully. 

NOTES 

The section combines section 123 (2), (3) of the 1929 Act and sections 13 (7), 
19, 20 of the 1947 Act. The last-mentioned provisions came into force on July 1, 1948. 

General note. — The changes to note are that the Act places a particular meaning 
on the word “ reserves ” (as to which, sec Part IV of the Eighth Schedule), and where 
that expression is used in the accounts of a company, it must be used in the sense there 
given. The requirement as to the directors' report being attached to the balance sheet 
is the same as under the 1929 Act. A further requirement now introduced for the 
first time is that the directors’ report must deal with any change in the company’s 
business or that of its subsidiaries so far as it is material for the appreciation by the 
members of the company’s affairs. The directors, however, have a discretion as to what 
they disclose and they need not disclose any information which in their opinion might 
be harmful to the company’s business. The directors are liable to penalties for any 
default in these provisions in certain conditions (subsection (3)). 

Change in company’s business. — Section 123 (2) of the 1929 Act required the 
report to be made merely “ with respect to the state of the company’s affairs 
Material changes in business must now be dealt with. The change must be one which 
is material for the appreciation by the members of the state of the company’s affairs. 
Materiality would, of course, be a question of fact in each case, and would be a matter 
of discretion for the directors. An improper exercise of such discretion would probably 
be interpreted as a default and incur the penalties laid down in subsection (3). It 
might also entitle a member to apply to the Court under section 210, or, with the 
necessary support, to j^rocure an investigation by the Board of Trade under section 164, 
or, in a proper case, might petition for winding-up on the ground that it was just and 
equitable that the company be wound up (sec section 222). 

Directors’ liability. — See note to .section 147. 

Definitions. — “Member" (.section 26); “subsidiary" (section 154); “com- 
pany “ director ", “ financial year " (section 455 (1)). 

158. Right tp receive copies of balance sheets and auditors’ 
report. — (1) A copy of every balance sheet, including every document 
required by law to be annexed thereto, which is to be laid before a company 
in general meeting, together with a copy of the auditors’ report, shall, 
not los.s than twenty-one days before the date of the meeting, be sent to 
every member of the company (whether he is or is not entitled to receive 
notices of general meetings of the company), every holder of debentures of 
the company (whether he is or is not so entitled) and all persons other than 
members or holders of debentures of the company, being persons so 
entitled : 

Provided that — 

(a) in the case of a company not having a share capital this subsection 

shall not require the sending of a copy of the documents afore- 
said to a member of the company who is not entitled to receive 
notices of general meetings of the company or to a holder of 
debentures of the company who is not so entitled : 

(b) this subsection shall not require a copy of those documents to be 

sent — 

(i) to a member of the company or a holder of debentures 
of the company, being in either case a person who is not 
entitled to receive notices of general meetings of the company 
and of whose address the company is unaware ; 

(ii) to more than one of the joint holders of any shares or 
debentures none of whom are entitled to receive such notices ; 
or 
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(iii) in the case of joint holders of any shares or debentures 

some of whom are and some of whom are not entitled to 

receive such notices, to those who are not so entitled ; 
and 

(c) if the copies of the documents aforesaid are sent less than twenty- 
one days before the date of the meeting, they shall, notwith- 
standing that fact, be deemed to have been duly sent if it is so 
agreed by all the members entitled to attend and vote at the 
meeting. 

(2) Any member of a company, whether he is or is not entitled to 

have sent to him copies of the company's balance sheets, and any holder 

of dc^bentures of the company, wludher he is or is not so entitled, shall be 
entitled to be furnished on demand without charge with a copy of the last 
balance sheet of the company, including every document required by law 
to be annexed thereto, together with a copy of the auditors' report on the 
balance sheet. 

(3) If default is made in complying with subsection (1) of this section, 
the company and every officer of the company who is in default shall be 
liable to a fine not exceeding twenty pounds, and if, when any person 
makes a demand for any document with which he is by virtue of subsection 
(2) of this section entitled to be furnished, default is made in complying 
with the demand within seven days after the making thereof, the company 
and every officer of the company who is in default shall be liable to a default 
fine, unless it is proved that that person has already made a demand for 
and been furnished with a copy of the document. 

(4) The foregoing provisions of this section shall not have effect in 
relation to a balance sheet of a private company laid before it before the 
commencement of this Act, and the right of any person to be furnished with 
a copy of any such balance sheet and the liability of the company in respect 
of a failure to satisfy that right shall be the same as they would have been 
if this Act had not passed. 

NOTES 

The section combines section 130 (1), (2) of the 1929 Act and sections 2 (4), (5), 
21 (3), (4), 105 (1) and the Fifth Schedule to the 1947 Act. The last-mentioned 
provisions of the 1947 Act came into force on July 1, 1948. 

Effect of changes. — The section effects substantial amendments to the 1929 Act. 
The new provisions apply to all companies (subsections (1), (4)), except in the case of 
a company not having a share capital (see subsection 1 (a)) and a private company 
in respect of a balance sheet laid before the company before the commencement of 
the Act. It will be noted, therefore, that, from the date of the commencement of 
the Act, a private company is no longer exempt from this provision. The major 
change to note under subsection (1) is that every member and every debenture holder 
is now entitled to receive a copy of the annual accounts, etc., without having to ask 
for them, except in the cases mentioned in provisos (a) and (b) to subsection (1), 
supra. The period during which such documents have to be sent to the persons so 
entitled (which may also include persons who are not members or debenture holders) 
is twxnty-one days (instead of seven days as hitherto) before the general meeting at 
which they are to be considered (this period corresponds with the length of notice 
required under section 133), but it should be noted that the number of days necessary 
for the circulation of those documents can be waived if all the members “ entitled to 
attend and vote ”, so agree (subsection (1) (c)) (see also section 133). The provisions 
of section 130 (1) (b) of the 1929 Act (so far as they deal with the rights of persons to 
be furnished on demand without charge to a copy of the accounts) are reproduced in 
subsection (2) of the present section. Subsection (3) effects certain amendments to 
section 130 (1) of the 1929 Act for the specific offence there stated, the general purpose 
of which is to extend the liability in those cases from directors to any officer of the 
company concerned who is in default. 

Balance sheet. — See section 148. 

Documents required by law to be annexed to balance sheet. — See sections 
156, 157, ante, 165, post. 

Debenture holders. — See sections 86 et seq. 

Persons other than members entitled to notice of meetings. — E.g., personal 
representatives or a trustee in bankruptcy of a member (see Table A, Part I, article (133). 
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Definitions. — “Member’’ (section 26); “private company’’ (section 28); 
“ default fine “ officer who is in default ’’ (section 440) ; “ company “ debenture 
“share” (section 455(1)); “person” (Interpretation Act, 1889, section 19; 
18 Ilalsbury’s Statutes 1001). 

159. Appointment and remuneration of auditors. — (1) Every 
company shall at each annual general meeting appoint an auditor or auditors 
to hold office from the conclusion of that, until the conclusion of the next, 
annual general meeting. 

(2) At any annual general meeting a retiring auditor, however appointed, 
shall be reappointed without any resolution being passed unless — 

(a) he is not qualihed for reappointment ; or 

(b) a resolution has been passed at that meeting appointing somebody 

instead of him or providing expressly that he shall not be 
reappointed ; or 

(c) he has given the company notice in writing of his unwillingness to 

be reappointed : 

Provided that where notice is given of an intended resolution to 
appoint some person or persons in place of a retiring auditor, and by reason 
of the death, incapacity or disqualification of that person or of all those 
persons, as the case may be, the resolution cannot be proceeded with, the 
retiring auditor shall not be automatically reappointed by virtue of this 
subsection. 

(3) Where at an annual general meeting no auditors are appointed or 
reappointed, the Board of Trade may appoint a person to fill the vacancy. 

(4) Ihc company shall, within one week of the Board’s power under 
the last foregoing subsection becoming exercisable, give them notice of that 
fact, and, if a company fails to give notice as required by this subsection, 
the company and every officer of the company who is in default shall be 
liable to a default fine. 

(5) Subject as hereinafter provided, the first auditors of a company 
may be appointed by the directors at any time before the first annual general 
meeting, and auditors so appointed shall hold office until the conclusion of 
that meeting : 

Provided that — 

(a) the company may at a general meeting remove any such auditors 

and appoint in their place any other persons who have been 
nominated for appointment by any member of the company 
and of whose nomination notice has been given to the members 
of the company not less than fourteen days before the date 
of the meeting ; and 

(b) if the directors fail to exercise their powers under this subsection, 

the company in general meeting may appoint the first auditors, 
and thereupon the said powers of the directors shall cease. 

(6) The directors may fill any casual vacancy in the office of auditor, 
but while any such vacancy continues, the surviving or continuing auditor 
or auditors, if any, may act. 

(7) The remuneration of the auditors of a company — 

(a) in the case of an auditor appointed by the directors or by the 

Board of Trade, may be fixed by the directors or by the Board, 
as the case may be ; 

(b) subject to the foregoing paragraph, shall be fixed by the company 

in general meeting or in such manner as the company in 
general meeting may determine. 
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For the purposes of this subsection, any sums paid by the company in 
respect of the auditors' expenses shall be deemed to be included in the 
expression " remuneration 

NOTES 

The section combines section 132 (1), (4), (5) of the 1929 Act and sections 2 (4), 
24 (1), (2), (6), (7), (8) of the 1947 Act. The last-mentioned provisions of the 1947 
Act came into force on July 1, 1948. 

Effect of changes. — -The period of office of an auditor is now defined. He 
commences to act after the meeting appointing him and remains in office until the 
conclusion of the next annual general meeting (subsection (1)). The provision in the 
1929 Act that a retiring auditor’s appointment was effective only if sanctioned by a 
resolution of the company is superseded by the new procedure laid down in sub- 
section (2) of the ])rcscnt section, which in effect i^rovides that a retiring auditor is 
automatically reappointed if no action is taken to appoint someone else or if otherwise 
the conditions there stated apply. It should also be noted that the Board of Trade 
have power to appoint an auditor in certain conditions (subsection (3)), and this 
applies whether they receive an application from a member for that purpose or not. 
If no auditor was app(finted at the annual general meeting, the company must give 
notice of that fact to the Board of Trade within one week from the date of that meeting 
(subsection (4)). Auditors appointed by the directors before the first annual general 
meeting will hold office until the conclusion of that meeting (formerly they held office 
until that meeting), but any member of the company may give notice in the manner 
provided for by the section that the first auditors so appointed shall not be re-elected 
at the next annual general meeting, and the powers of the directors to appoint first 
auditors are limited in certain conditions. The notice of a proposal to appoint other 
auditors in place of a company’s first auditors is fourteen days (formerly seven days) 
(subsection (5)). The directors’ power to fill any casual vacancy in the office of auditor 
remains undisturbed (subsection (6)). Since in certain conditions a company’s auditors 
may be appointed by (i) the Board of Trade (see subsection (3), supra), or (ii) the 
directors (subsections (5), (6), supra), the section permits that the fees payable to the 
auditors be fixed by the Board of Trade or by the directors, as the case may be. In 
all other cases the remuneration must be fixed by tlie company in general meeting 
(subsection (7)). 

Annual general meeting. — See section 131. 

Retiring auditor . . . however appointed. — The words “ however appointed " 
would appear to refer to an appointment made other than at an annual general meeting, 
see e.g., subsections (3), (5), (6), supra. 

Not qualified for reappointment. — Sec section 161. 

Resolution has been passed. — Anybody wi.shing to put forward such a resolution 
must give twenty-eight days' notice as re(iuircd in section 160. 

Unwillingness to be reappointed. — The point to be borne in mind by an 
auditor who does not wish to be reappointed is that unless the directors have adequate 
notice, they may not have time to table a motion to appoint someone else (but see 
subsection (3), supra, which deals with the power of the Board of Trade to aj^point 
an auditor). 

Other related provisions. — Section 160 (rights of auditors if not reappointed) ; 
section 161 (disqualification for appointment as auditor) ; section 162 (auditors' report). 

Definitions. Member ” (section 26); “default fine”, “officer who is in 
default’’ (section 440); “company”, “director” (section 455 (1)); “person” 
(Interpretation Act, 1889, section 19; 18 Halsbury’s Statutes 1001). 

160. Provisions as to resolutions relating to appointment and 
removal of auditors. — (1) Special notice shall be required for a resolution 
at a company's annual general meeting appointing as auditor a person other 
than a retiring auditor or providing expressly that a retiring auditor shall 
not be reappointed. 

(2) On receipt of notice of such an intended resolution as aforesaid, 
the company shdl forthwith send a copy thereof to the retiring auditor 
(if any). 

(3) Where notice is given of such an intended resolution as aforesaid 
and the retiring auditor makes with respect to the intended resolution 
representations in writing to the company (not exceeding a reasonable 
length) and requests their notification to members of the company, the 
company shall, unless the representations are received by it too late for it 
to do so, — 
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(a) in any notice of the resolution given to members of the company, 

state the fact of the representations having been made ; and 

(b) send a copy of the representations to every member of the company 

to whom notice of the meeting is sent (whether before or after 
receipt of the representations by the company) ; 
and if a copy of the representations is not sent as aforesaid because received 
too late or because of the company’s default, the auditor may (without 
prejudice to his right to be heard orally) require that the representations 
shall be read out at the meeting : 

Provided that copies of the representations need not be sent out and the 
representations need not be read out at the meeting if, on the application 
either of the company or of any other person who claims to be aggrieved, 
the court is satisfied that the rights conferred by this section are being abused 
to secure needless publicity for defamatory matter ; and the court may 
order the company’s costs on an application under this section to be paid 
in whole or in part by the auditor, notwithstanding that he is not a party 
to the application. 

(4) Ihe last foregoing subsection shall apply to a resolution to remove 
the first auditors by virtue of subsection (5) of the last foregoing section as it 
applies in relation to a resolution that a retiring auditor shall not be re- 
appointed. 

NOTES 

The section corresponds with section 24 (3) to (5), (7) of the 1947 Act, which came 
into force on July 1, 1948. 

Effect of changes. — The section should be read with section 159. It will there 
be noted that the appointment of an auditor is not exclusively in the hands of the 
inernbers {ibid, subsections (3), (5) and (6)), and that a person other than the retiring 
auditor may only be appointed, and a retiring auditor will not be reappointed, if a 
resolution to that effect is passed (ibid., subsection (2) (b)). The present section deals 
with the special notice required for that purpose. It should be noted that the words 
“ providing expressly . . . shall not be reappointed " would mean that a negative 
resolution (of which special notice is also required) may be put forward (the effect of 
which is that no one else has been nominated to take the place of the retiring auditor). 
In that event the result might be that no auditor was appointed to act after that 
meeting. In such circumstances, the directors would have to invoke the provisions 
of section 159 (3), (4). Where notice is given to a retiring auditor as licrein provided, 
the auditor concerned is entitled to receive a copy of that notice (subsections (1), 
(2)). Subsection (3) proceeds on the idea that it is the retiring auditors^ right, if a 
proposal has been made not to reappoint him, to put his views orally at the meeting, 
and/or in writing prior to the meeting to be there read out, and it is the duty of the 
company to notify the members in the manner indicated in the subsection. A retiring 
auditor cannot take advantage of these provisions to disseminate defamatory matter, 
and if the Court is of opinion that this is being attempted, it can absolve the company 
from the reejuirements of the subsection {ibid). The application to the court is by 
summons (R.S.C., Order 5313, r. 8 (u)). If the auditors appointed under section 159 (5) 
are not re-elected at the first annual general meeting, they have the same rights as 
auditors appointed by the company in general meeting as regards any resolution put 
forward to remove them (subsection (4)). 

Special notice. — Sec section 142. 

Annual general meeting. — Section 131. 

Retiring auditors. — l.e., first auditors appointed by the directors ; auditors 
appointed by the Board of Trade ; auditors appointed by the company (see section 159). 
As to the position where an auditor is not qualified for reappointment, or is unwilling 
to accept, see also ibid., subsection (2). 

Defamatory matter. — Cf. section 140 (5). 

Definitions. — “ Member " (section 26) ; “ company “ the Court ” (section 

455 (1)) ; “ person" (Interpretation Act, 1889, section 19; 18 Halsbury’s Statutes 
1001 ). 

161. Disqualifications for appointment as auditor. — (1) A 

person shall not be qualified for appointment as auditor of a company unless 
either — 

(a) he is a member of a body of accountants established in the United 
Kingdom and for the time being recognised for the purposes of 
this provision by the Board of Trade ; or 
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(b) he is for the time being authorised by the Board of Trade to be so 
appointed cither as having similar qualifications obtained outside 
the United Kingdom or as having obtained adequate knowledge 
and experience in the course of his employment by a member 
of a body of accountants recognised for the purposes of the 
foregoing paragraph or as having before the sixth day of August, 
nineteen hundred and forty-seven, practised in Great Britain as 
an accountant : 

Provided that this subsection shall not apply in the case of a private 
company which at the time of the auditor’s appointment is an exempt 
private company. 

(2) None of the following persons shall be qualified for appointment as 
auditor of a company — 

(a) an officer or servant of the company ; 

(b) a person who is a partner of or in the employment of an officer or 

servant of the company ; 

(c) a body corporate : 

Provided that paragraph (b) of this subsection shall not apply in the 
case of a private company which at the time of the auditor’s appointment is 
an exempt private company. 

References in this subsection to an officer or servant shall be construed 
as not including references to an auditor. 

(3) A person shall also not be qualified for appointment as auditor of a 
company if he is, by virtue of the last foregoing subsection, disqualified for 
appointment as auditor of any other body corporate which is that company’s 
subsidiary or holding company or a subsidiary of that company’s holding 
company, or would be so disqualified if the body corporate were a company. 

(4) Notwithstanding anything in the foregoing provisions of this section, 
a Scottish firm shall be qualified for appointment as auditor of a company if, 
but only if, all the partners are qualified for appointment as auditor thereof. 

(5) Any bod}^ corporate which acts as auditor of a company shall be 
liable to a fine not exceeding one hundred pounds. 

NOTES 

The section combines section 133 (1), (2) of the 1929 Act, and section 23 of the 
1947 Act, witli a minor amendment effected by section 122 (4) and Seventh Schedule, 
paragraph 1 (f) to the 1947 Act. The last-mentioned provisions of the 1947 Act came 
into force on July 1, 1948. 

Effect of changes. — The section does not allow the appointment as auditors of 
persons without the qualifications set out in subsection (1), except in the case of an 
exempt piivate company. Tliese requirements are additional to those of subsection (2) 
which di.squalily a paitner or an employee of an officer or any servant of the company 
from acting as auditor, and these provisions apply to a private company as well as a 
public company but not to an exempt private company. If a person is ineligible 
for appointment as an auditor, he is ineligible for appointment as such to any company 
which is a member of the same group (subsection (3)). If any partner in a Scottish 
firm is, for any reason, disqualified for appointment as auditor, the firm itself, as a 
firm, cannot be so appointed (subsection (4)). 

Member of a body of accountants recognised by Board of Trade. — The 
following bodies of accountants established in the United Kingdom have been 
recognised (sec Press Notice issued by the Board of Trade and dated June 25, 1948) — 
the Institute of Chartered Accountants in England and Wales ; the Society of Incor- 
porated Accountants and Auditors ; the Association of Certified and Corporate 
Accountants ; the Society of Accountants in Edinburgh ; the Institute of Accountants 
and Actuaries in Glasgow ; the Society of Accountants in Aberdeen ; and the Institute 
of Chartered Accountants in Ireland. 

Having similar qualifications obtained outside the United Kingdom. — 

This provision allows accountants with adequate qualifications obtained abroad to 
act as auditors if authorised by the Board of Trade. It should be noted that there is 
an important distinction between paragraphs (a) and (b). In the case of paragraph 
(a), once a body has been designated by the Board of Trade as a recognised body, 
every member of such body is automatically qualified to act as auditor. In the case 
of paragraph (b), the individual possessing the relevant qualifications must be 
individually authorised by the Board of Trade. 
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Practised in Great Britain. — ^This is another of the provisions which allow a 
person who is not a member of a body of accountants, etc., to act as an auditor. It is 
believed that a Bill for the registration of accountants will be shortly introduced before 
Parliament. This Bill purports to give accountancy qualifications statutory recog- 
nition and protection. 

Shall not apply ... to an exempt private company. — The section allows in 
the case of exempt private companies the appointment of auditors who are not qualified 
within the meaning of subsection (1), supra. As to “exempt private company" 
see 129 (4). 

Officer or servant of the company. — The term “ servant " is discussed in another 
connection in section 319, which see, with the notes thereto. 

Scottish firm. — In English law, a partnership is not a legal persona (see 
Partnership Act, 1890, section 4 (2) ; 12 Halsbury’s Statutes 532). In Scottish law, 
however, a partnership is a separate legal entity. It is possible, therefore, for a 
Scottish firm, like a company, to be appointed auditor if otherwise qualified. If any 
partner is, however, for any reason disqualified for appointment as auditor, the firm 
itself, as a firm, cannot be so appointed. 

Definitions. — “ Private company " (section 28) ; “ exempt private company " 
(sections 129, 455 (1)); “ holding company ", “subsidiary" (section 154); “com- 
pany ", “ officer " (section 455 (1)) ; “ body corporate " (section 455 (3j). 

162. Auditors’ report and right of access to books and to attend 
and be heard at general meetings. — (1) The auditors shall make a report 
to the members on the accounts examined by them, and on every balance 
sheet, every profit and loss account and all group accounts laid before the 
company in general meeting during their tenure of office, and the report shall 
contain statements as to the matters mentioned in the Ninth Schedule to this 
Act. 

(2) The auditors’ report shall be read before the company in general 
meeting and shall be open to inspection by any member. 

(3) Every auditor of a company shall have a right of access at all times 
to the books and accounts and vouchers of the company, and shall be 
entitled to require from the officers of the company such information and 
explanation as he thinks necessary for the performance of the duties of the 
auditors. 

(4) The auditors of a company shall be entitled to attend any general 
meeting of the company and to receive all notices of and other communica- 
tions relating to any general meeting which any member of the company is 
entitled to receive and to be heard at any general meeting which they attend 
on any part of the business of the meeting which concerns tliem as auditors. 

NOTES 

The section combines sections 129 (1), 134 (1), (2) of the 1929 Act and sections 
22 (1), (2) of the 1947 Act, with a minor amendment effected by section 122 (4) and 
the Seventh Schedule (1) (i) to the 1947 Act. The last-mentioned provisions of the 
1947 Act came into force on July 1, 1948. 

Effect of changes. — Auditors must now report on the profit and loss account 
and all group accounts and the report must include the matters set out in the Ninth 
Schedule (subsection (1)). The provisions of section 129 (1) of the 1929 Act as to the 
auditor's report being read to the company in general meeting and the right of members 
to inspect the same remain undisturbed as is also the auditors’ right of access to the 
books (corresponding with section 134 (2) of the 1929 Act), but in relation to an 
auditor's duties while on audit, it is now provided that it will be for him to judge what 
is necessary for that purpose (subsection (3)). Subsection (3) marks a departure 
from the principle under the 1929 Act (i.e., 134 (3)) that auditors were only entitled 
to attend meetings of the company at which the accounts were to be considered. 
Auditors arc now given the right to attend any general meeting (and to receive notice 
thereof) and to make any statement at that meeting on that part of the business which 
concerns them as auditors (subsection (4)). 

Report to the members. — I.e., arising out of the audit. The auditors' report 
is the medium by which an auditor carries out his duty to those whom he is appointed 
to represent. It is, of course, the duty of an auditor to report on all matters of which 
he considers the members should be informed, and in particular, liis report must contain 
the matters specified in the Ninth Schedule (see also Re London and General Bank 
(No, 2), [1895] 2 Ch. 673, C.A. ; 9 Digest 555, 3665 (auditor's duty to convey 

information in direct terms and not merely arouse suspicion)). Except in special 
cases, it is the duty of the auditor to place before the members the necessary information 
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as to the true financial position and not merely indicate the means of acquiring that 
information {Re City Equitable Fire Insurance Co., Ltd., [1925] Ch. 407, C.A. ; Digest 
Supp,). If the auditor does not discharge his duty, and as a result, acts are done by 
which the company suffers damage, he is liable (Leeds Estate Building and Investment 
Co. V. Shepherd (ifev), 36 Ch.D. 787 ; 9 Digest 555, 3668). Semhle, the onus is on the 
auditor to show that the damage is not the result of any breach of duty on his part 
(Re Bolivia Republic Exploration Syndicate, Ltd., [1914] 1 Ch. 139 ; 9 Digest 180, 
] 140), but the auditor is not bound to be a detective. He is a “ watch-dog not a 
bloodhound " (Re Kingston Cotton Mill Co. (No. 2), [1896] 2 Ch. 279, C.A. ; 9 Digest 
554, 3661). See also 5 Halsbury’s Laws (2nd Edn.) 385, 386; Magnus and Estrin 
on the Companies Act, 1947, notes to section 22. 

The essence of an audit is that an independent person representing the shareholders 
satisfies himself through an examination of the books and accounts of the company 
that the directors and officers of that company have properly carried out their duty 
as required by the Act in regard to the accounts and to report on his findings in 
accordance with law. 

Heard at any general meeting which they attend. — Quare whether a statement 
sent in writing by the auditors to a meeting at which they are not present can validly 
be received by the meeting. As to the right of a retiring auditor to make written 
representations to a general meeting against a resolution for his supersession, see 
section 160. 

Business which concerns them as auditors. — Included among matters wdiich 
would concern them would presumably be the following : (i) their report (supra) ; 

(li) section 438 (false statements) ; subsection (3), supra (access to books, etc.) ; 
sections 159, 160 (appointment, remuneration and removal of auditors). 

Balance sheet, profit and loss account, group accounts. — See generally, 
H9 to 158. 

General meeting.- -See section 131. 

Notices convening meetings. — Sec section 133. The provisions of subsection 
(4) mark a departure from the principle that notices of general meetings, in general, 
should be sent to members of the company only. An auditor now has the same right 
as any member to receive all notices relating to any general meeting of the company. 

Other related provisions. — Section 196 (8) (particulars in accounts of directors' 
remuneration). 

Definitions.—" Member " (section 26) ; " accounts ", " book ", " olficcr " 

(section 455 (1)). 

163. Construction of references to documents annexed to 
accounts. — References in this Act to a document annexed or required to 
be annexed to a company's accounts or any of them shall not include the 
directors’ report or the auditors’ report : 

Provided that any information which is required by this Act to be given 
in accounts, and is thereby allowed to be given in a statement annexed, 
may be given in the directors’ report instead of in the accounts and, if any 
such information is so given, the report shall be annexed to the accounts 
and this Act shall apply in relation thereto accordingly, except that the 
auditors shall report thereon only so far as it gives the said information. 

NOTES 

The .section corresponds with section 25 of the 1947 Act, which came into force on 
July 1, 1948. 

Effect of section. — The section makes it clear that the auditor is not required to 
include in his own report any comment on the directors’ report unless it contains 
information which is otherwise required to be given in a statement annexed to the 
accounts. The section permits such information to be given in the directors’ report 
instead of in the accounts, but the report must then be annexed to the accounts and 
the auditor must then report thereon so far as it gives that information. 

Other related provisions. — Section 149 (7) (balance sheet to include notes, 
etc., giving information required by the Act ; sections 148, 149, 150, 151 (accounts 
provisions, generally) ; section 156 (auditors' report) ; section 157 (directors' report). 

Definitions. — " Accounts ", " company ", " director " (section 455 (1)). 

Inspection 

164. Investigation of company’s affairs on application of 
members. — (1) The Board of Trade may appoint one or more competent 
in pectors to investigate the affairs of a company and to report thereon in 
such manner as the Board direct — 
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(a) in the case of a company having a share capital, on the application 

either of not less than two hundred members or of members 
holding not less than one tenth of the shares issued ; 

(b) in the case of a company not having a share capital, on the applica- 

tion of not less than one fifth in number of the persons on the 
company’s register of members. 

(2) The application shall be supported by such evidence as the Board 
of Trade may require for the purpose of showing that the applicants have 
good reason for requiring the investigation, and the Board may, before 
appointing an inspector, require the applicants to give security, to an amount 
not exceeding one hundred pounds, for payment of the costs of the 
investigation. 


NOTES 

The section combines section 135 (1), (2) of the 1929 Act and section 42 (1) of the 
1947 Act. The last-mentioned provision came into force on December 1, 1947. 

Effect of changes. — Banking companies having a share capital are placed in the 
same position as other companies having a share capital, and, in all such cases, apart 
from the provision of the 1929 Act that the applicant must hold not less than one- 
tenth of the shares issued, the application may be made by any 200 members, even 
though they hold between them less than one-tenth of the shares issued. The position 
of a company not having a share capital is left undisturbed. The motives of the 
applicants in asking for the appointment of an inspector are no longer to be taken into 
account. 

Appointment of inspectors by Board of Trade. — The powers of the Board 
will not be interfered with by the Court by prohibition {Re Grosvenor and West-End 
Railway Terminus Hotel Co,, Ltd. (1897), 76 L.T. 337, C.A. ; 9 Digest 587, 3933). 

Register of members. — See section 110. 

Definitions. — “ Member " (section 26) ; " company ", " share " (section 455 (1)) ; 
" person " (Interpretation Act, 1889, section 19 ; 18 Ilalsbury’s Statutes 1001). 

165. Investigation of company’s affairs in other cases. — With- 
out prejudice to their powers under the last foregoing section, the Board of 
Trade — 

(a) shall appoint one or more competent inspectors to investigate the 

affairs of a company and to report thereon in such manner as 
the Board direct, if — 

(i) the company by special resolution ; or 

(ii) the court by order ; 

declares that its affairs ought to be investigated by an inspector 
appointed by the Board ; and 

(b) may do so if it appears to the Board that there are circumstances 

suggesting— 

(i) that its business is being conducted with intent to 
defraud its creditors or the creditors of any other person or 
otherwise for a fraudulent or unlawful purpose or in a manner 
oppressive of any part of its members or that it was formed 
for any fraudulent or unlawful purpose ; or 

(ii) that persons concerned with its formation or the 
management of its affairs have in connection therewith been 
guilty of fraud, misfeasance or other misconduct towards it or 
toward s its members ; or 

(iii) that its members have not been given all the information 
with respect to its affairs which they might reasonably expect. 

NOTES 

The section substantially reproduces section 43 (1) of the 1947 Act, which came 
into force on December 1, 1947. 

General note. — Section 164 dealt with the appointment of inspectors by the 
Board of Trade on the application of members of a company. The present section 
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requires the Board to appoint inspectors (i) when the company itself resolves by special 
resolution that its affairs ought to be investigated ; or (ii) when the Court so orders. 
The Board is further empowered to appoint inspectors itself in the circumstances set 
out in paragraph (b), supra. It will be noted that an inspector must be appointed 
where the company so resolves by special resolution (paragraph (a) (i), supra). 
Section 137 of the 1929 Act empowered a company itself to appoint an inspector by 
special resolution. This may no longer be done and section 137 of that Act was 
repealed, except in regard to appointments made before the operation of section 43 
of the 1947 Act, by subsection (4) of the latter section. It is therefore not reproduced 
in this Act. It will also be noted that the powers conferred on the Board of Trade 
by this section are additional to those conferred on them by section 164. 

Shall appoint. — This provision is mandatory. If the company passes a special 
resolution to that effect or the Court so orders, the Board must appoint inspectors 
to investigate the affairs of the company. The provisions under section 164, on the 
other hand, arc discretionary, cf. also the wording of paragraph (b), supra, where the 
Board may, in its own discretion, appoint inspectors in the circumstances there stated. 

The Court by order. — The circumstances in which the Court would make such 
an order are not here indicated. Presumably, the Court would make such an order 
whenever the question of the conduct of the affairs of the company came before it. 
The application is by motion, R.S.C., Order 53B, r. 7 (c) ; S.I. 1948 No. 1756. 

Business conducted with intent to defraud creditors. — Cf. section 332. 

Fraudulent purpose. — As to what con.stitutes a “ fraudulent purpose ", sec 
Re Leitch {William C.) Brothers, Ltd., [1932] 2 Ch. 71 ; Digest Supp. ; Rc Patrick and 
Lyon, Ltd., [1933] Ch. 786 ; Digest Supp. A company formed for a fraudulent or 
unlawful purpose may be wound up (Re Brinsnicad (Thomas Edward) 6- Soyis, [1897] 
1 Ch 406. C.A. ; 10 Digest 825, 5379). 

Manner oppressive of any part of its members. — See section 210. 

Definitions. — " Member " (section 26) ; " special resolution " (section 141) ; 

" company ", the Court (section 455 (I)). 


166. Power of inspectors to carry investigation into affairs of 
related companies. — If an inspector appointed under either of the two last 
foregoing sections to investigate the affairs of a company thinks it necessary 
for the purposes of his investigation to investigate also the affairs of any 
other body corporate which is or has at any relevant time been the com- 
pany's subsidiary or holding company or a subsidiary of its holding com- 
pany or a holding company of its subsidiary, he shall have power so to do, 
and shall report on the affairs of the other body corporate so far as he thinks 
the results of his investigation thereof are relevant to the investigation of 
the affairs of the first-mentioned company. 

NOTES 

The section combines sections 42 (5) and 43 (2) of the 1947 Act, which came into 
force on December 1, 1947. 

The effect of the section is that the investigation of an inspector appointed 
under cither section 164 of 165 is not now limited to the company whose affairs he was 
appointed to investigate, but may embrace an investigation of the aftairs of any other 
company which is, or was at any relevant time, a member of tlie same group. The 
inspector’s I'eport must contain a report on the result of the investigation of such 
associated companies so far as it is relevant to the main investigation. 

Investigation of affairs of another body corporate. — One of the obstacles 
to an effective investigation was the inability of the inspector, under the 1929 Act, 
to inquire into the affairs of subsidiary companies where it was necessary to do so in 
pursuance of the investigation which he had been appointed to undertake. This 
obstacle has now been removed. The powers of investigation are not limited to 
companies which, at the time of the investigation are in the same group, but extend 
to any company which, at the time of the transactions which arc being investigated 
or at any other time relevant to the investigation, was a member of it. 

Inspector’s report. — Sec section 168. The report on such other company, it 
will be noted, is required only so far as it is relevant to the main investigation. It 
is not necessary that all the affairs of the other company should be investigated, if a. 
partial investigation will suffice to throw the necessary light on the main investigation 
and only so much thereof is required to be reported on. 

Definitions. — " Holding company ", " subsidiary " (section 154) ; " company " 
(section 455 (1)) ; " body corporate " (section 455 (3)). 
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167. Production of documents, and evidence, on investigation. 

—(I) It shall be the duty of all officers and agents of the company and of all 
officers and agents of any other body corporate whose affairs are investigated 
by virtue of the last foregoing section to produce to the inspectors all books 
and documents of or relating to the company or, as the case may be, the 
other body corporate which are in their custody or power and otherwise to 
give to the inspectors all assistance in connection with the investigation 
which they are reasonably able to give. 

(2) An inspector may examine on oath the officers and agents of the 
company or other body corporate in relation to its business, and may 
administer an oath accordingly. 

(3) If any officer or agent of the company or other body corporate 
refuses to produce to the inspectors any book or document which it is his 
duty under this section so to produce, or refuses to answer any question 
which is pul to him by the inspectors with respect to the affairs of the com- 
pany or other body corporate, as the case may be, the inspectors may 
certify the refusal under their hand to the court, and the court may thereupon 
inquire into the case, and after hearing any witnesses who may be produced 
against or on behalf of the alleged offender and after hearing any statement 
which may be offered in defence, punish the offender in like manner as if 
he had been guilty of contempt of the court. 

•(4) If an inspector thinks it necessary for the purpose of his investigation 
that a person whom he has no power to examine on oath should be so 
examined, he may apply to the court and the court may if it sees fit order 
that person to attend and be examined on oath before it on any matter 
relevant to the investigation, and on any such examination — > 

(a) the inspector may take part therein either personally or by solicitor 
or counsel ; 

(b) the court may put such questions to the person examined as the 

court thinks tit ; 

(c) the person examined shall answer all such questions as the court 

may put or allow to be put to him, but may at his own cost 
employ a solicitor with or without counsel, who shall be at liberty 
to put to him such questions as the court may deem just for the 
purpose of enabling him to explain or qualify any answers given 
by him ; 

and notes of the examination shall be taken down in writing, and shall be 
read over to or by, and signed by, the person examined, and may thereafter 
be used in evidence against him : 

Provided that, notwithstanding anything in paragraph (c) of this sub- 
section, the court may allow the person examined such costs as in its dis- 
cretion it may think fit, and any costs so allowed shall be paid as part of 
the expenses of the investigation. 

(5) In this section, any reference to officers or to agents shall include 
past, as well as pre ent, officers or agents, as the case may be, and for the 
purposes of this section the expression '' agents in relation to a company 
or other body corporate shall include the bankers and solicitors of the com- 
pany or other body corporate and any persons employed by the company or 
other body corporate as auditors, whether those persons are or are not 
officers of the company or other body corporate. 

NOTES 

The section combines section 135 (3) to (5) of the 1929 Act and sections 42 (2) 
to (4) and (6) and 43 (2) of the 1947 Act. The last-mentioned provisions came into 
force on December 1, 1947. 

The section imposes a duty on all officers and agents of any company whose 
affairs are being investigated to produce all books and papers in their custody or power 
and to give all the assistance they can to the inspector who may examine them on oath 
and procure the examination on oath by the Court of any other person. 
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Effect of changes. — (i) Extension of scope of section. The powers conferred 
and the duties imposed by the section are extended to all investigations ordered by 
the Board of Trade, whether under sections 164 or 165, and to the investigation of 
the affairs of any other body corporate under section 166. (ii) Officers and agents. 
The duty of officers and agents is not only to produce the books and documents in their 
custody and power, but also to give the inspectors all other reasonable assistance. 
The duty is placed not only on the officers and agents of the company whose affairs 
arc being investigated but also on those of any other body corporate whose affairs 
are incidentally being investigated under section 166. (iii) Examination on oath. 
Apart from the powers which the inspector already had under the 1929 Act to examine 
on oath officers and agents (a power now extended in regard to officers and agents of 
other bodies corporate under section 166), the inspector may now apply to the Court 
for the examination on oath of any other person. A definition of " officer or agent " 
is now included in this section (subsection (5), supra). 

All reasonable assistance. — This provision enlarges considerably the duty 
placed upon officers and agents by section 135 (3) of the 1929 Act. Under that section, 
the duty of such <ffiicers or agents was discharged when they produced to the inspector 
such books and documents as were in their custody and power. Valuable information 
might be in their possession which d<3es not appear in the books and documents. It 
is true that under subsection (2), supra, the inspector has power to examine them on 
oath in relation to the company's business, but such power would only enable the 
inspector to receive answers to such questions as he might put. It puts no duty upon 
such officers or agents to volunteer information which is not elicited on such 
examination. The present provision now places a positive duty upon them to give 
active assistance to the inspector in connection with the investigation so far as they 
are reasonably able to give it and not merely to perform the passive function imposed 
upon them by the 1929 Act. 

Subsection (3).' — The application to the Court for an order is by motion under 
K.vS.C., Order 53B. rule 7 (d) ; S.f. 1948 No. 1756. 

Subsection (4).^ — Examination of other persons. — It would appear from the 
nature of the procedure here detailed that it will be conducted before a Master or 
Registrar. It is obviously intended to be in chambers, since the person examined 
may be represented by solicitor as well as by counsel, wdule tlie inspector may take 
part either in person or by solicitor or by counsel. The application to the court for 
the order is by summons, K.S.C., Order 54B, r. 8 (p) ; S.I. 1948 No. 1756. 

Used in evidence against him. — The wording of this provision is rather curious. 
It would appear that a person cannot, on such application, refuse to answer a question 
which would tend to criminate him, nor does it appear that any caution need be 
administered. If this is the case, it marks a departure from the usual rules of evidence. 
Nevertheless, this seems to be a fair interpretation to place upon this provision. If 
criminal or other proceedings do follow as a result of the examination, the notes of 
the examination will be admissible evidence, and it is probably correct to say that it 
would be admissible evidence either for or against him. 

Expenses of investigation. — Sec section 170. 

Definitions.— “ Agent ", " books ", " company ", " document ", " the Court " 
(section 455 (1)) ; " body corporate " (section 455 (3)) ; " person " (Interpretation 
Act, 1889, section 19 ; 18 Halsbury’s Statutes 1001). 

168. Inspectors’ report. — (1) The inspector. s may, and, if so directed 
by the Board of Trade, shall, make interim reports to the Board, and on the 
conclusion of the investigation shall make a final report to the Board. 

Any such report shall be written or printed, as the Board direct. 

(2) The Board of Trade shall — 

(a) forward a copy of any report made by the inspectors to the 

registered office of the company ; 

(b) if the Board think fit, furnish a copy thereof on request and on 

payment of the prescribed fee to any other person who is a 
member of the company or of any otner body corporate dealt 
with in the report by virtue of section one hundred and sixty- 
six of this Act or whose interests as a creditor of the com- 
pany or of any such other body corporate as aforesaid appear 
to the Board to be affected ; 

(c) where the inspectors are appointed under section one hundred 

and sixty-four of this Act, furnish, at the request of the 
applicants for the investigation, a copy to them ; and 
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(d) where the inspectors are appointed under section one hundred 
and sixty-five of this Act in pursuance of an order of the 
court, furnish a copy to the court ; and may also cause the 
report to be printed and published. 

NOTES 

The section combines section 135 (6) of the 1929 Act and sections 42 (7), (8) and 
43 (2), (3) of the 1947 Act. The last-mentioned provisions came into force on 
Decerabei* 1, 1947. 

The section provides for reports by inspectors appointed under sections 164 and 165. 

Effect of changes. — (i) Interim reports. As well as the final report which the 
inspector was already bound to make under the 1929 Act, interim reports may be made 
by the in.spector, who must make such reports if so directed by the Board of Trade. 
The provisions of the section apply to interim as well as final reports, (ii) Copies. 
A copy of any report made by the inspector must be produced to the company, and, 
on request, to the applicants for tlie investigation. It must now also be produced 
to the Court, where the investigation is undertaken under an order of the Court, and 
may be sent, on request and on payment of the pre.scribed fee, to any member or 
creditor of any company whose affairs havci been investigated and the Board may also 
have the report printed and published. 

Registered office. — See section 107. 

Definitions. — “ Member ” (section 26) ; “ company ”, ” prescribed ”, ” the 

Court (section 455 (1)) ; ” body corporate” (section 455 (3)) ; ” person ” 

(lYiterpretation Act, 1889, section 19; 18 Halsbur^'s Statutes 1001). 

169. Proceedings on inspectors’ report. -(1) If from any report 
made under the last foregoing section it appears to the Board of Trade that 
any person has, in relation to the company or to any other body corporate 
whose affairs have been investigated by virtue of section one hundred and 
sixty-six of this Act, been guilty of any offence for which he is criminally 
liable, the Board shall proceed as follows : — 

(a) in the case of an offence in hmgland, if it appears to the Board that 

the case is one in which the prosecution ought to be undertaken 
by the Director of Public Prosecutions, the Board shall refer the 
matter to him ; 

(b) in the case of an offence in Scotland, the Board shall refer the matter 

to the Lord Advocate. 

(2) If, where any matter is referred to the Director of Public Prosecutions 
under this section, he considers that the case is one in which a prosecution 
ought to be instituted, he shall institute proceedings accordingly, and it 
shall be the duty of all officers and agents of the company or other body 
corporate as aforesaid, as the case may be (other than the defendant in the 
proceedings) to give him all assistance in connection with the prosecution 
which they are reasonably able to give. 

Subsection (5) of section one hundred and sixty-seven of this Act shall 
apply for the purposes of this subsection as it applies for the purposes of 
that section. 

If, in the case of any body corporate liable to be wound up under this 
Act, it appears to the Board of Trade, from any such report as aforesaid 
that it is expedient so to do by reason of any such circumstances as are 
referred to in sub-paragraph (i) or (ii) of paragraph (b) of section one 
hundred and sixty-five of this Act, the Board may, unless the body cor- 
porate is already being wound up by the court, present a petition for it to 
be so wound up if the court thinks it just and equitable that it should be 
wound up or a petition for an order under section two hundred and ten of 
this Act or both. 

(4) If from any such report as aforesaid it appears to the Board of 
Trade that proceedings ought in the public interest to be brought by any 
body corporate dealt with by the report for the recovery of damages in 
respect of any fraud, misfeasance or other misconduct in connection with the 
promotion or formation of that body corporate or the management of its 
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affairs, or for the recovery of any property of the body corporate which has 
been misapplied or wrongfully retained, they may themselves bring proceed- 
ings for that purpose in the name of the body corporate. 

(5) The Board of Trade shall indemnify the body corporate against any 
costs or expenses incurred by it in or in connection with any proceedings 
brought by virtue of the last foregoing subsection. 

NOTES 

The section combines section 136 (1) (2) of the 1929 Act and sections 42 (6) (8), 
43 (2) and 44 of the 1947 Act. The last-mentioned provisions came into force on 
December 1, 1947. 

Effect of changes. — (i) Application of section. The proceedings here referred 
to may arise out of any reports submitted by the inspector, whether interim or final, 
and whether the investigation is undertaken under section 164 or 165. They may be 
instituted in respect of an offence, not only in relation to the company whose affairs 
are the subject of the main investigation, but also in relation to the affairs of another 
body corporate which are being investigated under section 166. (ii) Prosecutions. If 
the Director of Ihiblic Prosecutions decides that a prosecution ought to be instituted, 
he need no longer consider whether it is desirable in the public interest that the pro- 
ceedings in the prosecution should be conducted by him. He is required to institute 
the proceedings, (iii) Winding-up. In a proper case, the Board of Trade may, as a 
result of the inspector’s report, itself ]>resent a petition for the winding-up of any body 
corporate whose affairs have been investigated (provided it is one which is liable to 
be wound up under the Act) on the grounds that it is just and equitable to do so or for 
an order under section 210 or both, unless the company is already being wound up 
by the Court, (iv) Proceedings in name of company. In the case of any body corporate 
dealt with in the report, the Board may, in the name of that body corporate, bring 
any proceedings for fraud, etc., it thinks ought, in the public interest, to be brought hy 
it and must indemnify that body corporate against any costs or expenses incurred in 
connection with such proceedings. 

Subsection (3) : Body corporate liable to be wound up. — As to companies 
liable to be wound uji under the Act, sec sections 218, 220, and Parts VII to X, and 
generally 5 Halsbury’s Laws (2nd itdn.), pp. 542, 543. A company registered in 
Scotland cannot be wound up in England even if it has a branch office in England. 
(Pe Scottish foint Stock Trust. [1900] W.N. 114 ; 10 Digest 1208, 5552.) 

Circumstances referred to in section 165 (b) (i) or (ii). — It should be noted 
that the jiower of the Board of Trade to present a petition under this section is 
limited to the cases there set out. If none of these circumstances is present, the Board 
may not present a petition under this section, even though it appears from the 
inspector's report that it is just and equitable that the company be wound up. 

Just and equitable. — See section 222. 

Subsection (4) : Proceedings for damages by Board. — The power to bring 
such proceedings is not limited only to proceedings on behalf of the company whose 
affairs are being investigated. Where the inspector exercises his powers under section 
166 to investigate the affairs of another body corporate in the same group, proceedings 
under this subsection may be brought by the Board in the name of such body corporate 
where the public interest so demands. 

Definitions. — “Officer or agent" (section 167(5)); “agent", “company", 
“ officer ", “ the Court " (section 455 (1)) ; “ body corporate " (section 455 (3)). 

170, Expenses of investigation of company’s affairs. — (1) The 

expenses of and incidental to an investigation by an inspector appointed by 
the Board of Trade under the foregoing provisions of this Act shall be 
defrayed in the first instance by the Board of Trade, but the following 
persons shall, to the extent mentioned, be liable to repay the Board : — 

(a) any person who is convicted on a prosecution instituted as a result 

of the investigation by the Director of Public Prosecutions or 
by or on behalf of the Lord Advocate, or who is ordered to pay 
damages or restore any property in proceedings brought by 
virtue of subsection (4) of the last foregoing section, may in the 
same proceedings be ordered to pay the said expenses to such 
extent as may be specified in the order ; 

(b) any body corporate in whose name proceedings are brought as 

aforesaid shall be liable to the amount or value of any sums or 
property recovered by it as a result of those proceedings ; and 
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(c) unless as a result of the investigation a prosecution is instituted by 
the Director of Public Prosecutions or by or on behalf of the Lord 
Advocate — 

(i) any body corporate dealt with by the report, where the 
inspector was appointed otherwise than of the Board’s own 
motion, shall be liable, except so far as the Board otherwise 
direct ; and 

(ii) the applicants for the investigation, where the inspector 
was appointed under section one hundred and sixty-four of this 
Act, shall be liable to such extent (if any) as the Board may 
direct ; 

and any amount for which a body corporate is liable by virtue of paragraph 
(b) of this subsection shall be a first charge on the sums or property 
mentioned in that paragraph. 

(2) The report of an inspector appointed otherwise than of the Board 
of Trade’s own motion may, if he thinks fit, and shall, if the Board so direct, 
include a recommendation as to the directions (if any) which he thinks 
appropriate, in the light of his investigation, to be given under paragraph (c) 
of the foregoing subsection. 

(3) Tor the purposes of this section, any costs or expenses incurred by the 
Board of Trade in or in connection with proceedings brought by virtue of 
subsection (4) of the last foregoing section (including expenses incurred by 
virtue of subsection (5) thereof) shall be treated as expenses of the investiga- 
tion giving rise to the proceedings. 

(4) Any liability to repay the Board of Trade imposed by paragraphs 
(a) and (b) of subsection (1) of this section shall, subject to satisfaction of 
the Board’s right to repayment, be a liability also to indemnify all persons 
against liability under paragraph (c) thereof, and any such liability imposed 
by the said paragraph (a) shall, subject as aforesaid, be a liability also to 
indemnify all persons against liability under the said paragraph (b) ; and 
any person liable under the said paragraph (a) or (b) or either sub-paragraph 
of the said paragraph (c) shall be entitled to contribution from any other 
person liable under the same paragraph or sub-paragraph, as the case may 
be, according to the amount of their respective liabilities thereunder. 

(5) The expenses to be defrayed by the Board of Trade under this 
section shall, so far as not recovered thereunder, be paid out of moneys 
provided by Parliament, but subsection (3) of section thirteen of the 
Economy (Miscellaneous Provisions) Act, 1926 (which provides for the issue 
out of the Bankruptcy and Companies Winding-up (Fees) Account of sums 
towards meeting the charges estimated by the Board of Trade in respect of 
salaries and expenses under this Act in relation to the winding up of com- 
panies in England) shall have effect as if the said expenses were expenses 
incurred by the Board under this Act in relation to the winding up of com- 
panies in England. 

NOTES 

The section substantially reproduces section 45 of the 1947 Act, which came into 
force on December 1, 1947. 

General note. — Provision is made by the section for the payment of the expenses 
of any investigation instituted by the Board of Trade under the foregoing sections. 
In the first instance, such expenses are to be defrayed by the Board of Trade, but, 
in the circumstances here specified, the Board may recover such expenses or a contri^ 
bution thereto. Provision is also made in subsection (4) for contribution between the 
persons who might be liable under subsection (1). So far as the expenses to be 
defrayed by the Board are not recovered from other persons as above, they are to be 
met out of moneys provided by Parliament or out of the Bankruptcy and Companies 
Winding up (Fees) Account under the Economy (Miscellaneous Provisions) Act, 1926, 
section 13 (3) (1 Halsbury’s Statutes 719) as if they were expenses incurred in a 
winding-up. 
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Definitions. — “Company” (section 455 (1)); “body corporate” (section 
455 (3)); “person” (Interpretation Act, 18S9, section 19; 18 Halsbury’s 

Statutes 1001). 

171. Inspectors’ report to be evidence.— A copy of any report of 
any inspectors appointed under the foregoing provisions of this Act, authenti- 
cated by the seal of the company whose affairs they have investigated, 
shall be admissible in any l(‘gal proceeding as evidence of the opinion of the 
inspectors in relation to any matter contained in the report. 

NOTES 

The section combines section 138 of the 1929 Act and sections 42 (8) and 43 (2) 
of tlie 1947 Act. The last-mentioned provisions came into force on December 1, 1947. 

Company’s seal. — See section 108 (1) (b) and the First Schedule, Table A, 
Part I, article 1 13. 

Inspector’s report. — See section 168. 

172. Appointment and powers of inspectors to investigate 
ownership of company. — (1) Where it appears to the Board of Trade that 
there is good reason so to do, they may appoint one or more competent 
inspectors to investigate and report on the membership of any company 
and otherwise with respect to the company for the purpose of determining 
the true persons who are or have been financially interested in the success 
or failure (real or apparent) of the company or able to control or materially 
to influence the policy of the company. 

(2) I'hc appointment of an inspector under this section may define the 
scope of his investigation, whether as respects the matters or the period to 
which it is to extend or otherwise, and in particular may limit the investiga- 
tion to matters connected with particular shares or debentures. 

(3) Where an application for an investigation under this section with 
respect to particular shares or debentures of a company is made to the 
Board of Trade by members of the company, and the number of applicants 
or the amount of the shares held by them is not less than that required for an 
application for the appointment of an inspector under section one hundred 
and sixty-four of this Act, the Board of Trade shall appoint an inspector to 
conduct the investigation unless they are satisfied that the application is 
vexatious, and the inspector s appointment shall not exclude from the scope 
of his investigation any matter which the application seeks to have included 
therein, excci)t in so far as the Board of Trade are satisfied that it 
is unreasonable for that matter to be investigated. 

(4) Subject to the terms of an inspector’s appointment his powers 
shall extend to the investigation of any circumstances suggesting the exist- 
ence of an arrangement or understanding which, though not legally binding, 
is or was observed or likely to be observed in practice and which is relevant 
to the purposes of his investigation. 

(5) For the purposes of any investigation under this section, sections 
one hundred and sixty-six to one hundred and sixty-eight of this Act, shall 
apply with the necessary modifications of references to the affairs of the 
company or to those of any other body corporate, so, however, that — 

(a) the said sections shall apply in relation to all persons who are or 
have been, or whom the inspector has reasonable cause to believe 
to be or have been, financially interested in the success or failure 
or the apparent success or failure of the company or any other 
body corporate whose membership is investigated with that of 
the company, or able to control or materially to influence the 
policy thereof, including persons concerned only on behalf of 
others, as they apply in relation to officers and agents of the 
company or of the other body corporate, as the case may be ; and 
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(b) the Board of Trade shall not be bound to furnish the company or 
any other person with a copy of any report by an inspector 
appointed under this section or with a complete copy thereof 
if they are of opinion that there is good reason for not divulging 
the contents of the report or of parts thereof, but shall cause to 
be kept by the registrar a copy of any such report or, as the case 
may be, the parts of any such report, as respects which they are 
not of that opinion. 

(6) The expenses of any investigation tmder this section shall be de- 
frayed by the Board of Trade out of moneys provided by Parliament. 

NOTES 

The section reproduces section 46 of the 1947 Act, which came into force on 
December 1, 1947. 

General note. — The preceding sections (sections 164-171) dealt with the 
appointment of an inspector to investigate the affairs of a company. This and the 
next two sections provide for the investigation of the ownership and control of a company 
and confer wide powers on the Board of Trade to investigate nominee holdings wliere 
it thinks lit to do so. The present section enables the Board, where they think there 
is good reason, to appoint inspectors to investigate and report on the membership 
of a company or any other matter relating to the company in order to determine its 
true ownership and must do so on the application of members of the company, unless 
satisfied that the application is vexatious. The scope of such an investigation may 
be general or it may be limited to a particular aspect or aspects or to a particular 
period, and may particularly be limited to the investigation of particular shares or 
debentures. Where the application is made by members of the company, the scope 
of the investigation may not exclude any matter sought to be included by the 
applicants, except such matters as the Board consider are reasonable. Within the 
limit of his appointment, the inspector must investigate any relevant circumstances 
suggesting the existence of an arrangement or undertaking which is or was likely to 
be observed in practice though not legally binding, thus bringing to light any indirect 
control, even though exercised through a loose and informal arrangement. In 
conducting his investigations, the inspector has, mutatis mutandis, all the powers 
and duties of an inspector appointed under section 164 or 165 with some modifications. 
The expenses of any such investigations are to be defrayed by the State. 

Membership of the company and otherwise. — Tlic scope of the investi- 
gation is in general, as the side-note to the section puts it, to determine the ownership 
of the company. For this purpose the membership alone might not reveal the necessary 
information, since the persons registered as members might not be the beneficial 
owners of the shares held by them. The inspector therefore has power to inquire 
into the true ownership of shares which are the subject of the investigation with a 
view to determining the persons who arc in fact financially interested in the company 
or who are able to control or materially influence its policy. 

Investigation on application of members. — It will be noted that, while the 
Board’s powers under this section generally are discretionary, under this subsection 
they are mandatory, unless the Board are satisfied that the application is vexatious. 
It should also be noted that the Board must be satisfied that the application is 
vexatious, that is to say, it must be obviously vexatious. It is not sufficient merely 
that the Board should suspect that it is vexatious. Similarly, the question of the 
unreasonableness of any matter raised, while it is a matter for the Board, must be so 
to the Board's satisfaction to justify its rejection. 

Subsection (5) : Including persons concerned only on behalf of others. — 
This provision enables the inspector to require the same assistance from nominees 
as he would be able to require from a person beneficially interested or from an officer 
or agent of the company. 

Definitions. — “Member” (section 26) ; “officer or agent” (section 167 (5)) ; 
“ agent ”, “ company ”, “ debenture ”, “ officer ”, “ share ” (section 455 (1)) ; 

” body corporate ” (section 455 (3)) ; “ person ” (Interpretation Act, 1889, section 19 ; 
18 Halsbury’s Statutes 1001). 

173. Power to require information as to persons interested in 
shares or debentures. — (1) Where it appears to the Board of Trade that 
there is good reason to investigate the ownership of any shares in or deben- 
tures of a company and that it is unnecessary to appoint an inspector for 
the purpose, they may require any person whom they have reasonable cause 
to believe — 
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(a) to be or to have been interested in those shares or debentures ; or 

(b) to act or to have acted in relation to those shares or debentures as 
the solicitor or agent of someone interested therein ; 

to give them any information which he has or can reasonably be expected to 
obtain as to the present and past interests in those shares or debentures and 
the names and addresses of the persons interested and of any persons who 
act or have acted on their behalf in relation to the shares or debentures. 

(2) For the purposes of this section, a person shall be deemed to have 
an interest in a share or debenture if he has any right to acquire or dispose 
of the share or debenture or any interest therein or to vote in respect thereof, 
or if his consent is necessary for the exercise of any of the rights of other 
persons interested therein, or if other persons interested therein can be 
required or are accustomed to exercise their rights in accordance with his 
instructions. 

(3) Any person who fails to give any information required of him under 
this section, or who in giving any such information makes any statement 
which he knows to be false in a material particular, or recklessly makes any 
statement which is false in a material particular, shall be liable to imprison- 
ment for a tenn not exceeding six months or to a fine not exceeding five 
hundred pounds or to both. 

NOTES 

The section reproduces section 47 of the 1947 Act, which came into force on 
December 1, 1947. 

The effect of the section is that, in a case whore the appointment of an 
inspector would be a cumbersome proceeding, the Board may themselves undertake 
the investigation of the ownership of shares or debentures. This might arise where 
the small size of the shareholding requiring investigation would not warrant the 
appointment of an inspector. 

Definitions. — '' Agent ", " company ", " debenture ", " share " (section 455 (1)) ; 
person" (Interpretation Act, 1889, section 19; 18 llalsbury's Statutes 1001). 

174. Power to impose restrictions on shares or debentures. — 

(1) Where in connection with an investigation under either of the two last 
foregoing sections it appears to the Board of Trade that there is difficulty in 
finding out the relevant facts about any shares (whether issued or to be 
issued), and that the difficulty is due wholly or mainly to the unwillingness 
of the persons concerned or any of them to assist the investigation as 
required by this Act, the Board may by order direct that the shares shall 
until further order be subject to the restrictions imposed by this section. 

(2) So long as any shares are directed to be subject to the restrictions 
imposed by this section — 

(a) any transfer of those shares, or in the case of unissued shares any 

transfer of the right to be issued therewith and any issue thereof, 
shall be void ; 

(b) no voting rights shall be exercisable in respect of those shares ; 

(c) no further shares shall be issued in right of those shares or in pur- 

suance of any offer made to the holder thereof ; 

(d) except in a liquidation, no payment shall be made of any sums due 

from the company on those shares, whether in respect of capital 
or otherwise. 

(3) Where the Board of Trade make an order directing that shares 
shall be subject to the said restrictions, or refuse to make an order directing 
that shares shall cease to be subject thereto, any person aggrieved thereby 
may apply to the court, and the court may, if it sees fit, direct that the 
shares shall cease to be subject to the said restrictions. 

(4) Any order (whether of the Board of Trade or of the court) directing 
that shares shall cease to be subject to the said restrictions which is expressed 
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to be made with a view to permitting a transfer of those shares may continue 
the restrictions mentioned in paragraphs (c) and (d) of subsection (2) of 
this section, either in whole or in part, so far as they relate to any right 
acquired or offer made before the transfer. 

(5) Any person who — 

(a) exercises or purports to exercise any right to dispose of any 

shares which, to his knowledge, are for the time being subject 
to the said restrictions or of any right to be issued with any 
such shares ; or 

(b) votes in respect of any such shares, whether as holder or proxy, 

or appoints a proxy to vote in respect thereof ; or 

(c) being the holder of any such shares, fails to notify of their being 

subject to the said restrictions any person whom he does not 
know to be aware of that fact but does know to be entitled, 
apart from the said restrictions, to vote in respect of those 
shares whether as holder or proxy ; 

shall be liable to imprisonment for a term not exceeding six months or to a 
fine not exceeding five hundred pounds or to both. 

(6) Where shares in any company are issued in contravention of the 
said restrictions, the company and every officer of the company who is in 
default shall be liable to a fine not exceeding five hundred pounds. 

(7) A prosecution shall not be instituted in England under this section 
except by or with the consent of the Board of Trade. 

(8) This section shall apply in relation to debentures as it applies in 
relation to shares. 


NOTES 

The section reproduces section 48 of the 1947 Act, which came into force on 
December 1, 1947. 

The section must be read together with sections 172 and 173 and gives the Board 
of Trade power to' impose sanctions if they or their inspector meet with obstruction 
in the course of the investigation. In effect, those sanctions can be imposed by the 
Board by putting a stop on the transfer of the shares or debentures, and the Board 
may order that any transfer during the period of the restriction is void, that no voting 
rights may be exercisable in respect of those shares during that period, that, in the case 
of shares, no further shares may be issued in the right of those shares and that no 
payments should be made by the company in respect of the shares or debentures except 
in the case of a liquidation. A right of appeal to the Court is given against such an 
order, and the restriction may be removed in whole or in part. Penalties are imposed 
for contravention of these restrictions while they are in force. 

Persons concerned. — This would include any of the persons referred to in 
sections 172 (5) (a) or 173 (1) (a) and (b). 

Appeal to the Court. — The application is by motion under R.S.C., Order 53B, 
r. 7, sec S.I. 1948 No. 1756. 

Order permitting a transfer. — ^The power to continue the restrictions would 
appear to arise only where the order removes the restrictions to permit the transfer 
of the shares (i.e., under subsection (2) (a), supra). If, for example, the restriction 
on the exercise of voting rights under ibid., paragraph (b) is removed, it would seem 
this subsection would not apply. 

Any person whom he does not know to be aware of the fact. — It is not 

sufficient for him to believe tliat the person is or might be aware of the fact. The 
duty to inform such person arises so long as the holder does not definitely know that 
he is aware of the restriction. 

Proxies. — See section 136. 

Definitions. — “Officer who is in default** (section 440 (2)); “company**, 
“debenture”, “officer”, “share**, “the Court” (section 455 (1)); “person** 
(Interpretation Act, 1889, section 19 ; 18 Halsbury's Statutes 1001). 

175. Saving for solicitors and bankers. — Nothing in the foregoing: 
provisions of this Part of this Act shall require disclosure to the Board of 
Trade or to an inspector appointed by them — 
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(a) by a solicitor of any privileged communication made to him in 

that capacity, except as respects the name and address of his 
client ; or 

(b) by a company's bankers as such of any information as to the 

affairs of any of their customers other than the company, 

NOTES 

The section reproduces section 49 of the 1947 Act, which came into force on 
December 1, 1947. 

The section provides for the protection of privileged communications by solicitors* 
clients, and also protects customers of a company’s bankers by providing that the 
bankers need not give (in their capacity of company bankers) any information about 
the affairs of customers other than tlie company. 


Directors and other Officers 

176. — Directors, — Every company registered on or after the first day 
of November, nineteen hundred and twenty-nine (other than a private 
company) shall have at least two directors, and every company registered 
before that date (other than a private company), and every private company, 
shall have a director. 

NOTES 

The section combines section 139 of the 1929 Act and section 26 (1) of the 1947 
Act. The latter section came into force on July 1, 1948. 

Effect of change. — Every company (including a private company) must now 
have at least one director, and every company other than a private company or one 
registered before November 1, 1929, must have at least two directors. Under the 
1929 Act a private company or a company registered before November 1, 1929, was 
not required to have any directors. 

Other related provisions. — Section 183 (appointment of directors) ; section 184 
(removal of directors) ; section 185 (retiring age of directors) ; section 188 (disqualifi- 
cation of directors from office) ; section 190 (prohibition of loans) ; section 196 
(remuneration — disclosure in accounts) ; section 197 (loans to firms). 

Definitions. — “ Private comi^any ” (section 28) ; “ company ”, ” director ” 

(section 455 (1)). 

177. Secretary. — (1) Every company shall have a secretary and a 
sole director shall not also be secretary. 

(2) Anything required or authorised to be done by or to the secretary 
may, if the office is vacant or there is for any other reason no secretary 
capable of acting, be done by or to any assistant or deputy secretary or, if 
there is no assistant or deputy secretary capable of acting, by or to any 
officer of the company authorised generally or specially in that behalf by 
the directors. 

NOTES 

The section corresponds with section 26 (I), (3) of the 1947 Act, which came into 
force on July 1, 1948. 

The effect of the section is that the office of secretary is now made statutory 
(subsection (1)), but provision is made for his deputy or assistant or any other officer 
of the company to act in certain conditions (subsection (2)). It should be noted that 
no penalty is imposed in the ca.se of a company not appointing a secretary (but see 
section 126). 

Sole director may not be secretary. — See further section 178. 

Register of directors and secretaries. — See section 200. 

Definitions. — ” Company ”, ” director ”, ” officer ” (section 455 (1)) ; ” secre- 
tary ” (Table A, Part I, article 1). ” Officer ” includes a secretary (section 455 (1)). 

178. Prohibition of certain persons being sole director or 
secretary. — No company shall — 

(a) have as secretary to the company a corporation the sole director 

of which is a sole director of the company ; or 

(b) have as sole director of the company a corporation the sole 

director of which is secretary to the company. 
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NOTES 

The section corresponds with section 26 (1) of the 1947 Act, which came into 
force on July 1, 1948. 

The section defines and amplifies the provision of section 177 (1) that a sole director 
may not also be secretary. If he is a sole director of another company, that company 
cannot be the company’s secretary. Conversely, a company the sole director of which 
is the secretary of another company cannot be the sole director of the other company. 

Definitions. — “ Company ”, ” director ” (section 455 (1)) ; ” corporation ” 

(section 455 (3)) ; "secretary” (Table A, Part I, article 1). * Officer” includes a 

secretary (section 455 (1)). 

179. Avoidance of acts done by person in dual capacity as 
director and secretary. — A provision requiring or authorising a thing to 
be done by or to a director and the secretary shall not be satisfied by its 
being done by or to the same person acting both as director and as, or in 
place of, the secretary. 

NOTES 

The section corresponds with section 26 (4) of the 1947 Act, which came into 
force on July 1, 1948. 

The effect of the section is that on the occasions when documents must be 
signed both by a director and secretary, one person may not fulfil the functions of 
both secretary and director. For example, the annual return requires the signature 
of both a director and the secretary (see section 126). 

In place of the secretary. — See section 177 (2). 

Definitions. — "Director” (section 455 (1)); "secretary” (Table A, Part I, 
article 1) ; " Officer ” includes a secretary (section 455 (1)). 

180. Valdity of acts of directors. — The acts of a director or man- 
ager shall be valid notwithstanding any defect that may afterwards be 
discovered in his appointment or qualification. 

NOTES 

The section reproduces section 143 of the 1929 Act. 

The section only applies to acts done by persons whose appointment or qualification 
is afterwards found to be defective. It does not cover a case where there has been a 
total absence of appointment or a fraudulent usurpation of authority {Morris v. Kanssen, 
1946] A.C., 459). 

181. Restrictions on appointment or advertisement of director. 

— (1 ) A person shall not be capable of being appointed director of a company 
by the articles, and shall not be named as a director or proposed director 
of a company in a prospectus issued by or on behalf of the company, or as 
proposed director of an intended company in a prospectus issued in relation 
to that intended company, or in a statement in lieu of prospectus delivered 
to the registrar by or on behalf of a company, unless, before the registration 
of the articles or the publication of the prospectus or the delivery of the 
statement in lieu of prospectus, as the case may be, he has by himself or 
by his agent authorised in writing — 

(a) signed and delivered to the registrar of companies for registration 

a consent in writing to act as such director ; and 

(b) either — 

(i) signed the memorandum for a number of shares not less than 
his qualification, if any ; or 

(ii) taken from the company and paid or agreed to pay for his 
qualification shares, if any ; or 

(iii) signed and delivered to the registrar for registration an under- 
taking in writing to take from the company and pay for his qualifica- 
tion shares, if any ; or 

(iv) made and delivered to the registrar for registration a statutory 
declaration to the effect that a number of shares, not less than his 
qualification, if any, are registered in his name. 

(2) Where a person has signed and delivered as aforesaid an undertaking 
to take and pay for his qualification shares, he shall, as regards those shares, 
be in the same position as if he had signed the memorandum for that number 
of shares. 
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(3) References in this section to the share qualification of a director 
or proposed director shall be construed as including only a share qualification 
required on appointment or within a period determined by reference to the 
time of appointment, and references therein to qualification shares shall be 
construed accordingly. 

(4) On the application for registration of the memorandum and articles 
of a company, the applicant shall deliver to the registrar a list of the persons 
who have consented to be directors of the company, and, if this list contains 
the name of any person who has not so consented, the applicant shall be 
liable to a fine not exceeding fifty pounds. 

(5) This section shall not apply to — 

(a) a company not having a share capital ; or 

(b) a private company ; or 

(c) a company which was a private company before becoming a 

public company ; or 

(d) a prospectus issued by or on behalf of a company after the 

expiration of one year from the date on which the company 
was entitled to commence business 

NOTES 

The section combines section 140 of the 1929 Act and section 32 of the 1947 Act. 
The latter section came into force on July 1, 1948. 

The section provides certain safeguards for the protection of shareholders as 
regards the appointment of directors of public companies. This is accomplished by a 
comprehensive set of regulations, the object of which is to secure that a director named 
or proposed as such in a prospectus (including a statement in lieu, if applicable) must 
give his consent to the Kegistrar of Companies that he has so agreed to act, and comply 
with one of the conditions set out in subsection (1) (b), supra. 

Effect of change. — The undertaking referred to in subsection (1) (b) (iii) is now 
to be construed as referring to the share qualification which he is for the time being 
required to hold on his appointment or to obtain within a period determined by 
reference to his appointment. Any share qualification which may be required to be 
held as at some future date not determined by reference to the appointment is therefore 
excluded. 

Prospectus. — See sections 37 to 4(1. 

Statement in lieu. — ^Sec section 48. 

Registration of memorandum and articles. — See sections 6, 12, 13. 

Consent in writing. — For the form, see Board of Trade Form No. 42 (S.R. & O. 
1929 No. 823, Sched., see Appendix V, post). 

Qualification shares. — See section 182, post, dlie Act does not make 
obligatory a share qualification for directors. This is a matter for the articles (see, 
e.g., the First Schedule, Table A, Part I, article 77). A person is not qualified in 
respect of qualification shares until he has been registered as the holder thereof [Chamiel 
Collieries Trust, Lid. v. Dover, St. Margaret's and Martin Mill Light Rail Co., [1914] 

2 Ch. 506, C.A.; 10 Digest 1147, 8118). 

Membership. — See section 26, 

List of persons who have consented to be directors.— For the form, see Board 
of Trade Form No. 43 (S.R. & O. 1929 No. 823, Sched., see Appendix V, post. 

Private company becoming public company. — See section 30. 

Commencement of business. — See section 109. 

Definitions. — “ Private cempany " (section 28) ; " articles ", " company " 

“director", "memorandum", "registrar", "share" (section 455 (1)); "person" 
(Interpretation Act, 1889, section 19; 18 Halsbury’s Statutes 1001); "writing" 
(ibid., section 20). 

182. Share qualifications of directors. — (1) Without prejudice 
to the restrictions imposed by the last foregoing section, it shall be the duty 
of every director who is by the articles of the company required to hold a 
specified share qualification, and who is not already qualified, to obtain 
his qualification within two months after his appointment, or such shorter 
time as may be fixed by the articles. 
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(2) For the purpose of any provision in the articles requiring a director 
or manager to hold a specified share qualification, the bearer of a share 
warrant shall not be deemed to be the holder of the shares specified in the 
warrant. 

(3) The office of director of a company shall be vacated if the director 
docs not within two months from the date of his appointment, or within 
such shorter time as may be fixed by the articles, obtain his qualification, 
or if after the expiration of the said period or shorter time he ceases at any 
time to hold his qualification. 

(4) A person vacating office under this section shall be incapable of 
being reappointed director of the company until he has obtained his 
qualification. 

(5) If after the expiration of the said period or shorter time any 
unqualified person acts as a director of the company, he shall be liable to a 
fine not exceeding five pounds for every day between the expiration of the 
said period or shorter time or the day on which he ceased to be qualified, as 
the case may be, and the last day on which it is proved that he acted as a 
director. 

NOTES 

The section reproduces section 141 of the 1929 Act. 

The effect of the section is that non-member directors are allowed. If, however, 
the articles of a company provide that a director hold a share qualification, he must 
comply with the requirements prescribed in the articles. Otherwise his office will be 
vacated, and thereafter he may only reoccupy office on obtaining his share qualification. 
If a person acts as director in contravention of these provisions, he is liable to a penalty. 
As to relief from such liability, see section 448, and Re Gilt Edge Safety Glass, Ltd., [1940J 
Ch. 495, [1940] 2 All E.R. 237). 

It should be noted that a non-member director is, of course, prohibited from voting 
at meetings of the company and also from being counted as part of the quorum, unless 
he is appointed as proxy (sec section 136. See also sections 137, 138 (polls and voting)). 

Other related provisions. — Section 83 (.share warrants) ; section 181 (share 
qualification) ; section 184 (removal of directors). 

Definitions. — “ Share warrant " (section 83 (2)) ; “ articles ”, ” company ”, 

“ director ” share ” (section 455 (1)) ; ” person ” (Interpretation Act, 1889, section 
19) ; 18 Halsbury's Statutes 1001). 

183. Appointment of directors to be voted on individually. — 

(1) At a general meeting of a company other than a private company, a 
motion for the appointment of two or more persons as directors of the 
company by a single resolution shall not be made, unless a resolution that 
it shall be so made has first been agreed to by the meeting without any vote 
being given against it. 

(2) A resolution moved in contravention of this section shall be void, 
whether or not its being so moved was objected to at the time : 

Provided that — 

(a) this subsection shall not be taken as excluding the operation 

of section one hundred and eighty of this Act ; and 

(b) where a resolution so moved is passed, no provision for the 

automatic reappointment of retiring directors in default of 
another appointment shall apply. 

(3) For the purposes of this section, a motion for approving a person’s 
appointment or for nominating a person for appointment shall be treated 
as a motion for his appointment. 

(4) Nothing in this section shall apply to a resolution altering the 
company’s articles. 

NOTES 

The section corresponds with section 28 of the 1947 Act, which came into force 
on July 1, 1948. 

The effect of the section is to increase control over the appointment of directors 
by the shareholders. The section provides that a resolution at a general meeting of 
^ public company for the appointment of persons as directors must be moved individually 
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for each person proposed to be appointed unless the meeting first resolves otherwise 
without dissent. A resolution moved in contravention is void, whether it was objected 
to at the time or not, but acts done by a director before the invalidity of the appointment 
is apparent remain valid. Where an appointment is upset as invalid under this last 
provision, the vacancy so created cannot be filled by the retiring director under a 
provision for automatic reappointment in default of another appointment. The 
section docs not apply to a private company. 

Validity of acts of directors. — See section 180. The liabilities of directors 
in those cases are as great as if they had been properly appointed (see Briton Medical, 
General and Life Association v. Jones (2) (1889), 61 L.T. 384 ; 9 Digest 441, 2860). 
It does not, however, validate their tenure of office, e.g., so as to entitle them to remunera- 
tion {Re Allison, Johnson and Foster, Ltd., Ex parte Birkenshaw, [1904] 2 K.B. 327 ; 
10 Digest 992, 6875). See further, 5 Halsbury’s I.aws (2nd Edn.), pp. 298, 299. 

Section not to apply to resolution altering the articles. — The effect of sub- 
section (4) is not entirely clear. It would appear to provide for the case where a 
resolution moved in contravention of the section, provides for altering the articles, 
e.g., to allow for more than one director to be appointed by one resolution, and also 
making other alterations in the articles which have no connection with the appoint- 
ment of directors. Under subsection (2), supra, such a resolution would be void as 
to the whole resolution. Subsection ( 4 ) would appear to provide that, while that 
portion of the resolution relating to the appointment of directors is void, the rest of 
the resolution remains valid. 

Other related provisions. — Section 131 (annual general meeting) ; section 134 
(voting) ; section 141 (resolutions, generally) ; First Schedule, Table A, Part I, articles 
89 to 97 (rotation of directors). 

Definitions. — " Private company (section 28) ; articles ", " company ", 
“director" (section 455 (1)); “person" (Interpretation Act, 1889, section 19 
18 Halsbury's Statutes 1001). 


184. Removal of directors. — (1) A company may by ordinary 
resolution remove a director before the expiration of his period of office, 
notwithstanding anything in its articles or in any agreement between it 
and him : 

Provided that this subsection shall not, in the case of a private company, 
authorise the removal of a director holding office for life on the eighteenth 
day of July, nineteen hundred and forty-ftv’’e, whether or not subject to 
retirement under an age limit by virtue of the articles or otherwise. 

(2) Special notice shall be required of any resolution to remove a director 
under this section or to appoint somebody instead of a director so removed 
at the meeting at which he is removed, and on receipt of notice of an intended 
resolution to remove a director under this section the company shall forth- 
with send a copy thereof to the director concerned, and the director (whether 
or not he is a member of the company) shall be entitled to be heard on the 
resolution at the meeting. 

(3) Where notice is given of an intended resolution to remove a director 
under this section and the director concerned makes with respect thereto 
representations in writing to the company (not exceeding a reasonable 
length) and requests their notification to members of the company, the com- 
pany shall, unless the representations arc received by it too late for it to do 
so, — 

(a) in any notice of the resolution given to members of the company 

state the fact of the representations having been made ; and 

(b) send a copy of the representations to every member of the company 

to whom notice of the meeting is sent (whether before or after 
receipt of the representations by the company) ; 
and if a copy of the representations is not sent as aforesaid because received 
too late or because of the company's default, the director may (without 
prejudice to his right to be heard orally) require that the representations 
shall be read out at the meeting : 

Provided that copies of the representations need not be sent out and 
the representations need not be read out at the meeting if, on the application 



SECTION 184 


169 


either ot the company or of any other person who claims to be aggrieved, the 
court is satisfied that the rights conferred by this section are being abused 
to secure needless publicity for defamatory matter ; and the court may 
order the company’s costs on an application under this section to be paid in 
whole or in part by the director, notwithstanding that he is not a party to the 
application. 

(4) A vacancy created by the removal of a director under this section, 
if not filled at the meeting at which he is removed, may be filled as a casual 
vacancy. 

(5) A person appointed director in place of a person removed under 
this section shall be treated, for the purpose of determining the time at which 
he or any other director is to retire, as if he had become director on the day 
on which the person in whose place he is appointed was last appointed a 
director. 

(6) Nothing in this section shall be taken as depriving a person removed 
thereunder of compensation or damages payable to him in respect of the 
termination of his appointment as director or of any appointment terminating 
with that as director or as derogating from any power to remove a director 
which may exist apart from this section. 

NOTES 

The section reproduces section 29 of the 1947 Act, which came into force on 
July 1, 1948. 

General note. — Shareholders now have greater powers to remove a director 
with whom they are dissatisfied. Any director (except a person who was a permanent 
director of a private company on July 18, 1945), whether under agreement or not 
and notwithstanding anything in the articles to the contrary, is removable by an ordinary 
resolution, but without prejudice to his contractual right to compensation. The 
section guards against a snap vote being taken at a meeting on a resolution to remove 
a director or to appoint another director in his place by providing that special notice 
of that resolution must be given, and where such notice is given, the company must 
communicate it to the director concerned, who has the right to address the meeting, 
and if required, circulate representations made by him provided that such represen- 
tations do not include defamatory statements. The application to the court under 
subsection (3) is by summons, R.S.C. Order 53B, r. 8 (u), S.I. 1948 No. 1756. 

Removal by ordinary resolution. — The 1929 Act contained no provision for 
the removal of a director by ordinary resolution, but article 80 of Table A of that Act 
provided for his removal by extraordinary resolution. 

Period of office. — I.e., one fixed for a defined period of time by agreement 
between the company and himself or one arising by virtue of the contract between the 
members of the company and himself, c.g., in the articles or otherwise. 

Special notice. — See section 142. 

Representatives. — Cf. similar provisions with regard to auditors, as to which, 
see section 160. 

Casual vacancy. — I.e., one which does not occur through retirement by 
rotation and may be filled although a general meeting has been held {Munster v. 
Cammell Co. (1882), 21 Ch.D. 183 ; 9 Digest 436, 2834; Bennett Brothers {Birmingham), 
Ltd. v. Lewis (1903), 20 T.L.R. 1, C.A. ; 9 Digest 436, 2836). See also the First 
Schedule, Table A, Part I, article 95, and generally, 5 Halsbury’s Laws (2nd Edn.), 
p. 343. 

Retirement of directors. — See Table A, Part I, articles 89 to 93. 

Compensation or damages. — As to remuneration of directors, see First Schedule, 
Table A, Part I, article 76. Any payment to a director in the absence of special 
provision for payment, is in the nature of a gratuity {Hutton v. West Cork Rail. Co. 
(1883), 23 Ch.D. 654, C.A. ; 9 Digest 474, 3109). Apart, therefore, from contract or 
agreement, directors cannot claim remuneration for their services on a quantum meruit 
{Dunston v. Imperial Gas Light Co. (1831), 3 B. <fe Ad. 125 ; 10 Digest 1149, 8127 ; 
Woolf V. East Nigel Gold Mining Co., Ltd. (1905). 21 T.L.R. 660 ; 9 Digest 434, 2828). 
See also 5 Halsbury's Laws (2nd Edn.), pp. 307 et seq. ; Magnus and Estrin on the 
Companies Act, 1947, notes to section 29. 

Power of removal apart from the section. — See, e g.. Table A, Part I, article 
88, post. 

Definitions. — “ Member " (section 26) ; “ private company (section 28) ; 

“ articles “ company ” director ”, ” the Court ” (section 455 (1)). 
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185. Retirement of directors under age limit. — (1) Subject to 
the provisions of this section, no person shall be capable of being appointed 
a director of a company which is subject to this section if at the time of his 
appointment he has attained the age of seventy. 

(2) Subject as aforesaid, a director of a company which is subject 
to this section shall vacate his office at the conclusion of the annual general 
meeting commencing next after he attains the age of seventy : 

Provided that acts done by a person as director shall be valid notwith- 
standing that it is afterwards discovered that his appointment had terminated 
by virtue of this subsection. 

(3) Where a person retires by virtue of the last foregoing subsection, 
no provision for the automatic reappointment of retiring directors in default 
of another appointment shall apply ; and if at the meeting at which he retires 
the vacancy is not filled it may be filled as a casual vacancy. 

(4) Subsection (2) of this section shall not apply to a director who is in 
office at the commencement of this Act so as to terminate his then appoint- 
ment before the conclusion of the third annual general meeting commencing 
after the commencement of this Act, but shall apply so as to terminate it 
at the conclusion of that meeting if he has attained the age of seventy before 
the commencement of the meeting. 

(5) Nothing in the foregoing provisions of this section shall prevent 
the appointment of a director at any age, or require a director to retire at 
any time, if his appointment is or was made or approved by the company 
in general meeting, but special notice shall be required of any resolution 
appointing or approving the appointment of a director for it to have effect 
for the purposes of this subsection and the notice thereof given to the 
company and by the company to its members must state or must have 
stated the age of the person to whom it relates. 

(6) A person reappointed director on retiring by virtue of subsection (2) 
of this section, or appointed in place of a director so retiring, shall be treated, 
for the purpose of determining the time at which he or any other director 
is to retire, as if he had become director on the day on which the retiring 
director was last appointed before his retirement ; but, except as provided 
by this subsection, the retirement of a director out of turn by virtue of the 
said subsection (2) shall be disregarded in determining when any other 
directors are to retire. 

(7) In the case of a company first registered after the beginning of the 
year nineteen hundred and forty-seven, this section shall have effect subject 
to the provisions of the company’s articles ; and in the case of a company 
first registered before the beginning of that year — 

(a) this section shall have effect subject to any alterations of the 

company’s articles made after the beginning thereof ; and 

(b) if at the beginning thereof the company’s articles contained pro- 

vision for retirement of directors under an age limit or for 
preventing or restricting appointments of directors over a given 
age this section shall not apply to directors to whom that 
provision applies. 

(8) A company shall be subject to this section if it is not a private 
company or if, being a private company, it is the subsidiary of a body 
corporate incorporated in the United Kingdom which is neither a private 
company nor a company registered under the law relating to companies 
for the time being in force in Northern Ireland and having provisions in its 
constitution which would, if it had been registered in Great Britain, entitle 
it to rank as a private company ; and for the purposes of any other section 
of this Act which refers to a company subject to this section, a company 
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shall be deemed to be subject to this section notwithstanding that all or 
any of the provisions thereof are excluded or modified by the company’s 
articles. 

NOTES 

The section reproduces section 30 of the 1947 Act, which came into force on 
July I, 1948. 

General note. — In general, no person over 70 may be appointed or reappointed 
director of a company which comes within this section unless his continuation in office 
is approved by resolution, of which special notice (stating his age) must be given or 
the company’s articles provide for some other age limit in accordance with the require- 
ments of subsection (7), supra, and in the circumstances there given [ibid.). The 
retiring age provided for in this section takes effect at the conclusion of the general 
meeting next after the attainment of that age and directors are not required to retire 
immediately on attaining that age, since special provision is made for directors who are 
in office at that date (subsections (2), (4)). Transitional provisions are contained in 
subsection (4), a period of grace ^being allowed to directors in office at the time the 
section comes into force so that companies will not be inconvenienced by their abrupt 
removal. At the same time, shareholders will have time to consider their suitability 
for continuance in office. The companies which come within the section are defined 
in subsection (8). 

Annual general meeting. — See section 131. 

Provision for automatic reappointment. — See section 184. Where a company 
holds no annual general meeting in breach of its articles and of section 131 directors 
who should, under the articles, have vacated office at that meeting, will vacate office 
on the last day of the year in which the meeting should have been held, since that is 
the last day on which the meeting could be held (Re Consolidated Nickel Mines, Ltd., 
[1914] 1 Ch. 883 ; 9 Digest 457, 2968). On tlic same principle, pesumably the 
directors who would have retired by virtue of the age limit at the meeting, had it been 
held, must vacate office on the last day of the calendar 5 "car in which the meeting 
should have been held. 

Casual vacancy. — See section 184. 

Special notice. — Sec section 142. 

Rotation of directors. — Sec the First Schedule, Tabic A, Part I, articles 89 to 97. 

Registration of company. — See section 13. 

Other related provisions. — Section 183 (appointment of directors) ; section 184 
(removal of directors) ; section 186 (duty to disclose age) ; section 188 (disqualification, 
of certain persons from acting as directors). 

Definitions. — “ Private company ” (section 28) ; “ articles ”, ” company ”, 

” director ” (section 455 (1)). 


186. Duty of directors to disclose age to company .-—(1) Any 
person who is appointed or to his knowledge proposed to be appointed 
director of a company subject to the last foregoing section at a time when 
he has attained any retiring age applicable to him as director cither under 
this Act or under the company's articles shall give notice of his age to the 
company : 

Provided that this subsection shall not apply in relation to a person’s 
reappointment on the termination of a previous appointment as director of 
the company. 

(2) Any person who — 

(a) fails to give notice of his age as required by this section ; or ' 

(b) acts as director under any appointment which is invalid or has 

terminated by reason of his age ; 

shall be liable to a fine not exceeding five pounds for every day during which 
the failure continues or during which he continues to act as aforesaid. 

(3) For the purposes of the last foregoing subsection, a person who 
has acted as director under an appointment which is invalid or has tenninated 
shall be deemed to have continued so to act throughout the period from the 
invalid appointment or the date on which the appointment terminated, as 
the case may be, until the last day on which he is shown to have acted 
thereunder. 
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NOTES 

The section reproduces section 31 of the 1947 Act, which came into force on 
July 1, 1948. 

General note. — The object of these provisions is to ensure that shareholders 
should be informed when any of their directors or proposed directors reach the retiring 
age (as to which, see section 185). In that way, shareholders can consider whether 
such director should be retained or appointed. If such knowledge is concealed from 
the shareholders, the director concerned is liable to certain penalties. In the case of a 
director reappointed after he has attained the age limit, he need not give notice of 
that fact to the company, since the date of his birth will have been entered in the 
register of directors and secretaries under section 200 (1) (a) (subsections (1), (2). 
Subsection (3) defines the method of computing the period during which a person acting 
as director continues so to act for the purpose of assessing the fine referred to in sub- 
section (2), infra. 

Notice of age. — For the method of giving notice, see section 437. 

Acts under invalid appointment. — Sec section 180. Until the contrary is 
proved, all appointments of directors or managers are' deemed to be valid (see Dawson v. 
African Consolidated Land and Trading Co., [1898] 1 Ch. 6, C.A. ; 9 Digest 433, 2823). 

Definitions.- — “ Articles “ company ” director ” (section 455 (1)); ” person ” 

(Interpretation Act, 1889, section 19 ; 18 Halsbury’s Statutes 1001). 

187. Provisions as to undischarged bankrupts acting as 
directors. — (1) If any person being an undischarged bankrupt acts as 
director of, or directly or indirectly takes part in or is concerned in the 
management of, any company except with the leave of the court by which 
he was adjudged bankrupt, he shall be liable on conviction on indictment 
to imprisonment for a term not exceeding two years, or on summary 
conviction to imprisonment for a term not exceeding six months or to a 
fine not exceeding five hundred pounds or to both such imprisonment and 
fine : 

Provided that a person shall not be guilty of an offence under this 
section by reason that he, being an undischarged bankrupt, has acted as 
director of, or taken part or been concerned in the management of, a com- 
pany, if he was on the third day of August, nineteen hundred and twenty- 
eight, acting as director of, or taking part or being concerned in the manage- 
ment of, that company and has 'continuously so acted, taken part or been 
concerned since that date and the bankruptcy was prior to that date. 

(2) In England the leave of the court for the purposes of this section 
shall not be given unless notice of intention to apply therefor has been 
i-erved on the official receiver, and it shall be the duty of the official receiver, 
if he is of opinion that it is contrary to the public interest that any such 
application should be granted, to attend on the hearing of and oppose the 
granting of the application. 

(3) In this section the expression “ company '' includes an unregis- 
tered company and a company incorporated outside Great Britain which 
has an established place of business within Great Britain, and the expression 

official receiver means the official receiver in bankruptcy. 

(4) Subsection (1) of this section in its application to Scotland shall 
have effect as if the words “ sequestration of his estates was awarded 
were substituted for the words ** he was adjudged bankrupt 

NOTES 

The section reproduces section 142 of the 1929 Act. 

The effect of the section is to prevent an undischarged bankrupt from acting 
as a director or manager of a company without leave of the Court. The question 
whether the undischarged bankrupt has acted in that capacity is a question of fact. 
For instance, an arrangement whereby an undischarged bankrupt is appointed secretary 
to a company whilst his wife acts as director might be construed as the undischarged 
bankrupt really acting as manager. The words ” directly or indirectly ” used in the 
context (subsection (1)) should be given the widest interpretation, and would prohibit, 
for example, the appointment of a nominee director for an undischarged bankrupt. 

Concerned in management of company. — ” Concerned ” may mean something 
different frem ” interested ” (see Hill (Geo.) S' Co. v. Hill (1886), 55 L.T. 769 ; 
43 Digest 52, 5i7). 
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Company. — Subsection (3) gives the term a rather more extended meaning than 
in section 455 (1)). 

Leave of Court. — See Bankruptcy Rules, 1915, rule 239 A. The application is 
by motion. Notice thereof together with a copy of the affidavit in support must be 
served on the official receiver and application made for a date for the hearing of the 
motion. The registrar must give notice to the official receiver of the hearing and the 
latter must make a report. The bankrupt, not less than two days from the hearing, 
must file a notice specif)dng the statements, if any, in the report he intends to dispute 
and send a copy to the official receiver. Appeal lies to the Court of Appeal at the 
instance of the bankrupt or the Board of Trade. 

Place of business. — See section 406. 

Definitions. — Company director ** the Court (section 455 (1)). 

188. Power to restrain fraudulent persons from managing 
companies. — (1) Where — 

(a) a person is convicted on indictment of any offence in connection 

with the promotion, formation or management of a company ; 
or 

(b) in the course of winding up a company it appears that a person — 

(i) has been guilty of any offence for which he is liable 
(whether he has been convicted or not) under section three 
hundred and thirty-two of this Act ; or 

(ii) has otherwise been guilty, while an officer of the 
company, of any fraud in relation to the company or of any 
breach of his duty to the company ; 

the court may make an order that that person shall not, without the leave 
of the court, be a director of or in any way, whether directly or indirectly, 
be concerned or take part in the management of a company for such period 
not exceeding five years as may be specified in the order. 

(2) In the foregoing subsection the expression the court in relation 
to the making of an order against any person by virtue of paragraph (a) 
thereof, includes the court before which he is convicted, as well as any court 
having jurisdiction to wind up the company, and in relation to the granting 
of leave means any court having jurisdiction to wind up the company as 
respects which leave is sought. 

(3) A person intending to apply for the making of an order under this 
section by the court having jurisdiction to wind up a company shall give 
not less than ten days’ notice of his intention to the person against whom 
the order is sought, and on the hearing of the application the last-mentioned 
person may appear and himself give evidence or call witnesses. 

(4) An application for the making of an order under this section by the 
court having jurisdiction to wind up a company may be made by the official 
receiver, or by the liquidator of the company or by any person who is or 
has been a member or creditor of the company ; and on the hearing of any 
application for an order under this section by the official receiver or the 
liquidator, or of any application for leave under this section by a person 
against whom an order has been made on the application of the official 
receiver or the liquidator, the official receiver or liquidator shall appear 
and call the attention of the court to any matters which seem to him to be 
relevant, and may himself give evidence or call witnesses. 

(5) An order may be made by virtue of sub-paragraph (ii) of paragraph 
(b) of subsection (1) of this section notwithstanding that the person concerned 
may be criminally liable in respect of the matters on the ground of which 
the order is to be made, and for the purposes of the said sub-paragraph (ii) 
the expression officer ” shall include any person in accordance with whose 
directions or instructions the directors of the company have been accus- 
tomed to act. 

(6) If any person acts in contravention of an order made under this 
section, he shall, in respect of each offence, be liable on conviction on 
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indictment to imprisonment for a term not exceeding two years, or on 
summary conviction to imprisonment for a term not exceeding six months 
or to a fine not exceeding five hundred pounds or to both. 

NOTES 

The section reproduces section 33 of the 1947 Act, which came into force on 
July 1, 1948. 

The effect of the section is that a person guilty of the offences here set out may 
be disqualified for a period of up to five years from being concerned or taking part in 
the management of a company, without leave of the Court having jurisdiction to wind 
up the company. Acting while disqualified renders the offender liable to a heavy 
penalty. It will be noted that disqualification under the section may be imposed by 
any Court before whom the offender is convicted on indictment under subsection (1) (a), 
supra, or by the Court in the course of a winding up, if it appears that a person has 
been guilty of such offences, whether he is convicted or not, and that such an order can 
be made notwithstanding that the person concerned may be criminally liable (see 
subsection (5), supra). It will also be noted that an application for an order under 
subsection (1) (b), supra, may be made by the official receiver or the liquidator or by 
any p^t or present member or creditor (see subsection (4), supra). 

The section extends the operation of section 332, post, which already provides for a 
similar disqualification in the case of any director, past or present, who was knowingly 
party to the fraudulent management of the company'* business. 

Conviction on indictment. — Conviction by a court of summary jurisdiction 
will not entail disqualification even if the conviction is for an indictable offence. 
A court of criminal jurisdiction possessed the power of disqualification under the 
1929 Act, but it was limited to cases within ibid., section 275 (now section 332, post). 
It is now extended to all convictions on indictment for offences in connection with a 
company. 

Offences in connection with promotion, formation or management of a 
company. — As to promotion of companies, see generally, 5 Halsbury's Laws (2nd Edn.), 
pp. 103 et seq. ; as to formation of companies, see ibid., pp. 117 et seq., and as to regu- 
lation and management, see ibid., pp. 290 et seq. As to crimes and offences in 
connection with the management of a company, see generally, ibid., pp. 434 et seq. 
Sec also R. v. Aspinall (1876), 2 Q.B.D. 48, C.A. ; 9 Digest 486, 3190 (liability of 
promotors) ; R. v. Laivson, [1905] 1 K.B. 541 ; 9 Digest 547, 3611 (persons liable as 
officers) ; R. v. Kylsant (Lord), [1932] K.B. 442 ; Digest Supp. (fraudulent pros- 
pectus). See also sections 44, 84, 85, ante, and 205, 328-334, 438-446, 448, post. 

Winding up. — See generally. Part V. 

Subsection (1) (b) (i). — It will be noted that the liabilities under this sub- 
paragraph are limited to the cases where liability would arise under section 332. If 
the person concerned would not be liable under that section he will not be liable under 
this subparagraph. The extension of the power of disqualification under the present 
section seems to be rather in paragraph (a), supra, and in subparagraph (ii) of para- 
graph (b). 

Fraudulent purpose. — See Re Leitch (William C. ) Brothers, Ltd., [1932] 2 Ch. 71 ; 
Digest Supp. ; Re Leitch (Wilham C.) Brothers, Ltd. (No. 2), [1933] Ch. 261 ; Digest 
Supp. ; Re Patrick and Lyon, Ltd., [1933] Ch. 786 ; Digest Supp. 

The Court. — As to the Court concerned, see subsection (2), supra. It will be 
noted that, while the Court before whom a person is convicted may order his dis- 
qualification. the granting of leave may be given only by the Court having jurisdiction 
to wind up the company in respect of which leave is sought. Note also that, in case 
of conviction under subsection (1), the Court having jurisdiction in winding up may 
make an order of disqualification, as well as the Court before which the conviction 
took place. The application is by summons, K.S.C., Order 53B, r. 8 (k) ; as to title 
see ibid., r. 4 (2) ; S.I. 1948 No. 1756. 

Persons intending to apply. — I.e., the official receiver, the liquidator or a 
past or present member or creditor. Subsection (4) applies only to applications to 
the Court having jurisdiction in winding up. In the case of the Court before whom 
a person is convicted, the person concerned will be before the Court as a party to the 
proceedings and will therefore have a right of appeal. In tlie case of an application 
to the Court having jurisdiction in winding up, but for this subsection, he might have 
no knowledge that such an application was being made, he might have no opportunity 
to appear and the order might be made in circumstances in which he would have no 
right of appeal. It is therefore provided that notice is to be given him, thus giving 
him the opportunity to appear as a party to the proceedings, with the right of appeal 
in the event of an order being made against him. The procedure on such application 
would appear to be similar to that under section 332, as to which, see the notes to that 
section. 

Definitions. — “ Member ” (section 26) ; “ promoter ” (section 43 (5)) ; “ com- 
pany ", "director", "officer", "the Court" (section 455 (1)); "person" (Inter- 
pretation Act. 1889, section 19 ; 18 Halsbury’s Statutes 1001). 
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189. Prohibition of tax-free payments to directors. — (1) It 

shall not be lawful for a company to pay a director remuneration (whether 
as director or otherwise) free of income tax or of income tax other than 
surtax, or otherwise calculated by reference to or var^ung with the amount 
of his income tax or his income tax other than surtax, or to or with the rate 
or standard rate of income tax, except under a contract which wets in force 
on the eighteenth day of July, nineteen hundred and forty-five, and provides 
expressly, and not by reference to the articles, for payment of remuneration 
as aforesaid. 

(2) Any provision contained in a company’s articles, or in any contract 
other than such a contract as aforesaid, or in any resolution of a company 
or a company’s directors, for payment to a director of remuneration as 
aforesaid shall have effect as if it provided for payment, as a gross sum 
subject to income tax and surtax, of the net sum for which it actually 
provides. 

(3) This section shall not apply to remuneration due before the com- 
mencement of this Act or in respect of a period before the commencement 
of this Act. 

NOTES 

The section reproduces section 34 of the 1947 Act, which came into force on 
July 1, 1948. 

General note. — The section applies to all coinpauios. Its provisions fall under 
three headings — (i) a contract in force on July 18, 1945, which expressly provides for 
tax free remuneration to a director ; (ii) a provision in the articles for payment of 
remuneration tax free ; (iii) a contract entered into after that date providing for such 
payments. In the first mentioned case, the arrangement is unaffected by the provisions 
of this section, provided it is an express arrangement and not one to be implied by 
reference to the articles. In the second and third cases, payment of tax free remunera- 
tion is prohibited and an agreement to do so will be interprct(ul as an agreement to 
pay, as a gross sum subject to tax, the net sum provided for, tliat is to say, it will be 
treated as though the words “ tax free " were not there. It will be noted that the 
provisions of the section arc not retro.spcctivc (sec subsection (3), supra). 

Persons to whom the provisions apply. — The prohibition against the payment 
of tax free remuneration applies equally to a payment to a director for services other 
than in his capacity as director (subsection (1)). 

Arrangements to pay tax free remuneration prior to the coming into 
force of the section. — Such remuneration may be paid in the manner agreed between 
the director and the company (subsection (3)). 

Directors’ remuneration. — See the First Schedule, Tabic A, Part I, article 76. 

Commencement of this Act.—Sec section 462. 

Definitions. — “ Articles “ company ” director ” (section 455 (1)). 

190. Prohibition of loans to directors. — (1) It shall not be lawful 
for a company to make a loan to any person who is its director or a director 
of its holding company, or to enter into any guarantee or provide any security 
in connection with a loan made to such a person as aforesaid by any other 
person : 

Provided that nothing in this section shall apply cither — 

(a) to anything done by a company which is for the time being an 

exempt private company ; or 

(b) to anything done by a subsidiary, where the director is its 

holding company ; or 

(c) subject to the next following subsection, to anything done to 

provide any such person as aforesaid with funds to meet 
expenditure incurred or to be incurred by him for the purposes 
of the company or for the purpose of enabling him properly 
to perform his duties as an officer of the company ; or 

(d) in the case of a company whose ordinary business includes the 

lending of money or the giving of guarantees in connection 
with loans made by other persons, to anything done by the 
company in the ordinary course of that business. 
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(2) Proviso (c) to the foregoing subsection shall not authorise the 
making of any loan, or the entering into any guarantee, or the provision of 
any security, except cither — 

(a) with the prior approval ot the company given at a general meeting 

at which the purposes of the expenditure and the amount of the 
loan or the extent of the guarantee or security, as the case may 
be, arc disclosed ; or 

(b) on condition that, if the approval of the company is not given as 

aforesaid at or before the next following annual general meeting, 
the loan shall be repaid or the liability under the guarantee or 
security shall be discharged, as the case may be, within six 
months from the conclusion of that meeting. 

(3) Where the approval of the company is not given as required by any 
such condition, the directors authorising the making of the loan, or the 
entering into the guarantee, or the provision of the security, shall be jointly 
and severally liable to indemnify the company against any loss arising 
therefrom. 


NOTES 

The section reproduces section 35 of the 1947 Act, which came into force on 
July I. 1948. 

The section, in general, prohibits loans to directors except in the cases set out 
in the proviso to subsection (1), supra. It will be noted that paragraphs (a), (b) and 
(d) of that proviso arc not affected at all by this section, while loans made under the 
provisions of paragraph (c) are subject either to the prior approval of the company 
under subsection (2) (a) or to the condition contained in ibid., paragraph (b). In the 
latter case, a contingent liability is placed upon the directors who authorised the 
transaction (sec subsection (3), supra. In general, apart from the exception in favour 
of an exempt private company, the cases in which loans are permitted are, in effect 
those made for the benefit of the company or in the course of the company's business. 

Subsection (3) : Directors’ liability. — ^The cases on liability of directors for 
breach of trust (see 5 Halsbury's Laws (2nd Edn,), pp. 326, 327), would not appear 
to be in point here, since the authorisation of such loans is clearly permitted by the 
section. It would appear, however, from the decision in Cargill v. Bower (1878), 
10 Ch.D. 502 ; 9 Digest 485, 3181, that a director who was absent would escape liability, 
at any rate, if he did not know that it was proposed to authorise the loan. Presumably, 
too, directors who were present at the board meeting but who opposed the making of 
the loan would also escape liability. An action against the directors who are liable 
on the indemnity would normally be brought by the company (Burland v. Earle, [1902] 
A.C. 83, P.C. ; 9 Digest 602, 4020). If, however, the directors, through their con- 
trolling interest, prevented such action being brought, any shareholder, it would seem, 
could bring the action [Burland v. Earle, supra ; Normandy v. Ind, Coope Co., Ltd., 
[1908] 1 Ch. 84 ; 9 Digest 665, 4428). A director who is jointly and severally liable 
is, in general, entitled to contribution from his co-directors who are jointly and 
severally liable with him (Ashhurst v. Mason (1875), L.K. 20 Eq. 225 ; 9 Digest 71, 
3091), and this right of contribution is available against the estate of a deceased 
director who was liable to contribute [Jackson v. Dickinson, [1903] 1 Ch. 947 ; 
9 Digest 205, 1269). 

Particulars in accounts of loans to officers. — See section 197. 

Liability of directors for misapplication of funds. — See section 333. 

Annual general meeting. — See section 131. 

Definitions. — “ Private company " (section 28) ; " exempt private company 
(section 129); “holding company", “subsidiary" (section 154); “company", 
“director”, “officer” (section 455 (1)); “person” (Interpretation Act, 1889, 
section 19 ; 18 Halsbury's Statutes 1001). 


191. Approval of company requisite for payment by it to director 
for loss of office, etc. — It shall not be lawful for a company to make to 
any director of the company any payment by way of compensation for loss 
of office, or as consideration for or in connection with his retirement from 
office, without particulars with respect to the proposed payment (including 
the amount thereof) being disclosed to members of the company and the 
proposal being approved by the company. 
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NOTES 

The section reproduces section 36 (1) of the 1947 Act, which came into force on 
July 1, 1948. 

The section in effect extends the provision of section 150 of the 1929 Act (now 
incorporated in sections 192, 193) in regard to the disclosure of payments made to 
directors by w'ay of compensation for lo.ss of oflicc. Section 150 (1) of the 1929 Act 
(now section 192) required such disclosure to be made where the compensation is paid 
in connection with the transfer of the whole or any part of the undertaking or property 
of the company. The present section requires disclosure to be made in any event. 
The main distinction between this and the next section is that the compensation here 
referred to is paid by the company itself, whereas under section 192, the compensation 
is receivable from other sources. Consequently, it is not necessary to provide in this 
section, as in section 192 (2), for the repayment to the company as trust moneys of 
any payments declared to be illegal, since the director will, in any case, be liable to 
repay the amount received. 

Definitions. — " Member ” (section 26) ; “ company ”, ” director ” (section 

455 (1)). 

192. Approval of company requisite for any payment, in 
connection with transfer of its property, to director for loss of office, 
etc. — (1) It is hereby declared that it is not lawful in connection with the 
transfer of the whole or any part of the undertaking or property of a 
company for any payment to be made to any director of the company by 
way of compensation for lo.ss of office, or as consideration for or in connection 
with his retirement from office, unless particulars with respect to the 
proposed payment (including the amount thereof) have been disclosed to 
the members of the company and the proposal approved by the company. 

(2) Where a payment which is hereby declared to be illegal is made to 
a director of the company, the amount rcceivt'd shall be deemed to have 
been received by him in trust for the company. 

NOTES 

The .section reproduces section 150 (1), (2) of the 1929 Act. 

Section 191 requires disclosure of payments made by the company as compen- 
sation for loss of office. This section provides for similar disclosure in the event of 
.such payments from any other source in the conditions here set out. Such payments, 
if made without the necessary disclosure to and approval of the company are deemed 
to have been received in trust for the company. 

Action to recover sums improperly paid. — In an action to recover sums 
improperly paid to a director by way of compensation on the transfer of a business 
from one company to another, the transferor company is a necessary party (Clarkson 
V. Davies, [1923] A.C. 100, P.C. ; 9 Digest 493, 3237). 

Bonus to directors on sale. — Provided that proper disclosure has been made 
and approval given, an agreement for sale is not necr.ssaTily bad on the ground that 
one of its terms is the payment of a bonus to the directors of the selling company, 
unless the bonus is in fact a bribe to the directors (Southall v. British Mutual Life 
Assurance Society (1871), 6 Ch. App. 614 ; 10 Digest 1075, 75/5). 

Definitions. — ” Member ” (section 26) ; ” company ”, ” director ” (section 

455 (1)). 

193. Duty of director to disclose payment for loss of office, 
etc., made in connection with transfer of shares in company. — (1) 

Where, in connection with the transfer to any persons of all or any of the 
shares in a company, being a transfer resulting from — 

(a) an offer made to the general body of shareholders ; 

(b) an offer made by or on behalf of some other body corporate with a 

view to the company becoming its subsidiary or a subsidiary 
of its holding company ; 

(c) an offer made by or on behalf of an individual with a view to his 

obtaining the right to exercise or control the exercise of not less 
than one third of the voting power at any general meeting of the 
company ; or 

(d) any other offer which is conditional on acceptance to a given 

extent ; 


CO. ACT.— la 



178 


COMPANIES ACT, 1948-~PART IV 


a payment is to be made to a director of the company by way of com- 
pensation for loss of office, or as consideration for or in connection with his 
retirement from office, it shall be the duty of that director to take all reason- 
able steps to secure that particulars with respect to the proposed payment 
(including the amount thereof) shall be included in or sent with any notice 
of the offer made for their shares which is given to any shareholders. 

(2) If- 

(a) any such director fails to take reasonable steps as aforesaid ; or 

(b) any person who has been properly required by any such director 

to include the said particulars in or send them with any such 
notice as aforesaid fails so to do ; 
he shall be liable to a fine not exceeding twenty-five pounds. 

(3) If- 

(a) the requirements of subsection (1) of this section arc not complied 

with in relation to any such payment as is therein mentioned ; 
or 

(b) the making of the proposed payment is not, before the transfer 

of any shares in pursuance of the offer, approved by a meeting 
summoned for the purpose of the holders of the shares to which 
the offer relates and of other holders of shares of the same class 
as any of the said shares ; 

any sum received by the director on account of the payment shall be deemed 
to have been received by him in trust for any persons who have sold their 
shares as a result of the offer made, and the expenses incurred by him in 
distributing that sum amongst those persons shall be borne by him and not 
retained out of that sum. 

(4) Where the shareholders referred to in paragraph (b) of the last 
foregoing subsection are not all the members of the company and no 
provision is made by the articles for summoning or regulating such a meeting 
as is mentioned in that paragraph, the provisions of this Act and of the 
company’s articles relating to general meetings of the company shall, for 
that purpose, apply to the meeting either without modification or with such 
modifications as the Board of Trade on the application of any person con- 
cerned may direct for the purpose of adapting them to the circumstances of 
the meeting. 

(5) If at a meeting summoned for the purpose of approving any payment 
as required by paragraph (b) of subsection (3) of this section a quorum is 
not present and, after the meeting has been adjourned to a later date, a 
quorum is again not present, the*payment shall be deemed for the purposes 
of that subsection to have been approved. 

NOTES 

The section combines .section 150 (3), (4) of the 1929 Act and section 36 (2) to (5) 
of the 1947 Act. The last-mentioned provisions came into force on July 1, 1948. 

The section is consequential on section 192, ante, and sets out the mode of dis- 
closure required when the transfer of property referred to in the earlier section consists 
of shares in the company of which he is director. Certain amendments in these 
provisions were made by the 1947 Act. 

Effect of changes. — (i) Notice to shareholders. The duty of the directors to 
secure that particulars of the proposed payment to them should be included in or sent 
with any notice of the offer to the shareholders (imposed by section 150 (3) of the 
1929 Act) is extended to apply (a) where the offer is made by or on behalf of another 
company with a view to the first company becoming a member of the same group as 
the other company ; (b) where the offer is made by an individual with a view to his 
controlling at least one-third of the company’s voting power ; and (c) to any offer 
which is made to be accepted by a given proportion of shareholders, (ii) Sums 
improperly received to he held on trust. — ^The provision that any sum received by a 
director without disclosure as in subsection (1), supra, is to be held in trust for those 
persons who have sold their shares as a result of the offer without knowing that the 
director is to receive such payment is extended to apply where the proposed payment 
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is not approved before the transfer by a meeting of the shareholders concerned 
summoned for that purpose. The expression “ shareholders concerned ** includes 
not only the holders of the shares to which the offer relates but also all other holders 
of shares in the same class. If the shareholders concerned do not comprise all the 
members of the company, the regulations applicable to the convening of general meetings 
of the company can, if necessary be modified to allow those shareholders only to take 
part in the meeting necessary for such approval, which will be deemed to have been given 
if a quorum is not present at an adjourned meeting, after the original meeting was 
adjourned for want of a quorum, (iii) Distribution of sums held on trust. Where 
moneys are deemed to be held on trust for shareholders as above, the expense of 
distribution of such sums must not be deducted therefrom, but must be borne by the 
director concerned. 

Transfer of shares. — See generally, sections 73 to 85. 

Provisions relating to general meetings. — See sections 130 et seq.. Table A, 
Part I, articles 47 et seq. Where no provision is made in the articles for the summoning 
of the meeting, the meeting will be called in accordance with the provisions of the 
articles relating to general meetings, except that only the shareholders concerned will be 
sent notices. Where no special provision is made in the articles, the meeting will be 
summoned in accordance with the provisions of the Act. These provisions will, prima 
facie, be applied without modification. Where, however, some modification is necessary, 
the Board of Trade may, on the application of any person concerned, order any 
modification necessary to adapt the provisions to the particular circumstances of the 
meeting. 

Quorum. — See section 134. The provision that if no quorum is present at an 
adjourned meeting approval is deemed to have been given obviates the necessity for 
adjourning the meeting a second time. In any case, as the meeting is held to ensure that 
the shareholders affected are given an opportunity to express dissent, if they are not 
sufficiently interested to attend either the meeting or the adjourned meeting, it may 
.safely be assumed that they do not dissent. This provision is necessary, since it has 
been held that a provision that the members present at an adjourned meeting should 
form a quorum does not apply to a meeting of a special class of shareholders (Hemans 
v. Hotchkiss Ordnance Co., [1899] 1 Ch. 115, C.A. ; 9 Digest 570, 3783), 

Definitions. — " Member (section 26) ; “ holding company “ subsidiary '* 
(section 154); “articles", “company", “director", “share" (section 455 (1)); 
“ body corporate " (section 455 (3)) ; “ person " (Interpretation Act, 1889, section 19 ; 
18 Halsbury's Statutes 1001). 

194. Provisions supplementary to three foregoing sections. — 

(1) Where in proceedings for the recovery of any payment as having, by 
virtue of subsections (1) and (2) of the last but one foregoing section or 
subsections (1) and (3) of the last foregoing section, been received by any 
person in trust, it is shown that — ■ 

(a) the payment was made in pursuance of any arrangement entered 

into as part of the agreement for the transfer in question, or 
within one year before or two years after that agreement or the 
offer leading thereto ; and 

(b) the company or any person to whom the transfer was made was 

privy to that arrangement ; 

the payment shall be deemed, except in so far as the contrary is shown, to 
be one to which the subsections apply. 

(2) If in connection with any such transfer as is mentioned in either of 
the two last foregoing sections — 

(a) the price to be paid to a director of the company whose office is to 

be abolished or who is to retire from office for any shares in the 
company held by him is in excess of the price which could at 
the time have been obtained by other holders of the like shares ; 
or 

(b) any valuable consideration is given to any such director ; 

the excess or the money value of the consideration, as the case may be, 
shall, for the purposes of that section, be deemed to have been a payment 
made to him by way of compensation for loss of office or as consideration 
for or in connection with his retirement from office. 

(3) It is hereby declared that references in the three last foregoing 
sections to payments made to any director of a company by way of com- 
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pensation for loss of office, or as consideration for or in connection with his 
retirement from office, do not include any bona fide payment by way of 
damages for breach of contract or by way of pension in respect of past 
services, and for the purposes of this subsection the expression “ pension 
includes any superannuation allowance, superannuation gratuity or similar 
payment. 

(4) Nothing in the two last foregoing sections shall be taken to prejudice 
the operation of any rule of law requiring disclosure to be made with respect 
to any such payments as are therein mentioned or with respect to any other 
like payments made or to be made to the directors of a company. 

NOTES 

The section combines section 150 (5), (6) of the 1929 Act and section 36 (6), (7) 
of the 1947 Act. The last-mentioned provisions came into force on July 1, 1948. 

The section explains and defines certain of the terms and expressions used in 
sections 191 to 193. Subsections (2) and (4) re-cnact the provisions of section 150 (5), 
(6) of the 1929 Act. Subsections (1) and (3) are new. 

Effect of changes. — (i) Recovery of payments to directors by action. Any pay- 
ments which, by operation of section 192 or 193 (1) and (3) are deemed to be held in 
trust for the company or for particular shareholders, may be recovered by action. In 
any such proceedings, if it is shown that a director received a particular payment as a 
result of an arrangement entered into as part of the agreement for the transfer or 
within one year before or two years thereafter, the company or the transferee being 
])rivy to that arrangement, that payment will be prima facie deemed to be one to which 
sections 192 or 193 respectively apply, (ii) Payments in respect of pensions, etc. So as 
to avoid any misunderstanding it is made clear that sections 191 to 193 do not apply 
to a bona fide payment by way of damages for breach of contract, or to a pension, 
superannuation allowance, etc., paid to a director for past services. 

Rule of law requiring disclosure. — See e.g., sections 196 to 198. 

Definitions. — “ Company ", " director ", " share " (section 455 (1)) ; " person" 
(Interpretation Act, 1889, section 19 ; 18 Ilalsbury’s Statutes 1001). 


195. Register of directors’ shareholdings, etc. — (1) Every 
company shall keep a register showing as respects each director of the 
company (not being its holding company) the number, description and 
amount of any shares in or debentures of the company or any other body 
corporate, being the company’s subsidiary or holding company, or a sub- 
sidiary of the company’s holding company, which are held by or in trust 
for him or of which he has any right to become the holder (whether on 
payment or not) : 

Provided that the register need not include shares in any body corporate 
which is the wholly-owned subsidiary of another body corporate, and for 
this purpose a body corporate shall be deemed to be the wholly-owned 
subsidiary of another if it has no members but that other and that other’s 
wholly-owned subsidiaries and its or their nominees. 

(2) Where any shares or debentures fall to be or cease to be recorded 
in the said register in relation to any director by reason of a transaction 
entered into after the commencement of this Act and while he is a director, 
the register shall also show the date of, and price or other consideration for, 
the transaction : 

Provided that where there is an interval between the agreement for any 
such transaction and the completion thereof, the date shall be that of the 
agreement. 

(3) The nature and extent of a director’s interest or right in or over 
any shares or debentures recorded in relation to him in the said register 
shall, if he so requires, be indicated in the register. 

(4) The company shall not, by virtue of anything done for the purposes 
of this section, be affected with notice of, or put upon inquiry as to, the rights 
of any person in relation to any shares or debentures. 
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(5) The said register shall, subject to the provisions of this section, be 
kept at the company's registered office and shall be open to inspection 
during business hours (subject to such reasonable restrictions as the company 
may by its articles or in general meeting impose, so that not less than two 
hours in each day be allowed for inspection) as follows : — 

(a) during the period beginning fourteen days before the date of the 

company’s annual general meeting and ending three days after 
the date of its conclusion, it shall be open to the inspection of 
any member or holder of debentures of the company ; and 

(b) during that or any other period, it shall be open to the inspection 

of any person acting on behalf of the Board of Trade. 

In computing the fourteen days and the three days mentioned in this 
subsection, any day which is a Saturday or Sunday or a bank holiday shall 
be disregarded. 

(6) Without prejudice to the rights conferred l)y the last foregoing 
subsection, the Board of Trade may at any time require a copy of the said 
register, or any part thereof. 

(7) The said register shall also be produced at the commencement of 
the company's annual general meeting and remain open and accessible 
during the continuance of the meeting to any person attending the meeting. 

(8) If default is made in complying with the last foregoing subsection 
the company and every officer of the company who is in default shall be liable 
to a fine not exceeding fifty pounds ; and if default is made in complying 
with subsection (1) or (2) of this section, or if any inspection required under 
this section is refused or any copy required thereunder is not sent within a 
reasonable time, the company and every officer of the company who is in 
default shall be liable to a fine not exceeding five hundred pounds and further 
to a default fine of two pounds. 

(9) In the case of any such refusal, the court may by order compel an 
immediate inspection of the register. 

(10) For the purposes of this section — 

(a) any person in accordance with whose directions or instructions 

the directors of a company arc accustomed to act shall be 
deemed to be a director of the company ; and 

(b) a director of a company shall be deemed to hold, or to have any 

interest or right in or over, any shares or debentures if a body 
corporate other than the company holds them or has that 
interest or right in or over them, and either — 

(i) that body corporate or its directors arc accustomed 
to act in accordance with his directions or instructions ; or 

(ii) he is entitled to exercise or control the exercise of 
one third or more of the voting power at any general meeting 
of that body corporate. 

NOTES 

The section reproduces section 37 of the 1947 Act, which came into force on 
July I, 1948. 

The effect of the section is that any director having dealings in the shares or 
debentures of the company or of a subsidiary of which he is a director must make full 
disclosure thereof in the manner provided for by the section. These requirements 
are not applicable in the following cases — (i) shares or debentures held by a holding 
company in the subsidiary in circumstances where the holding company is its director 
(subsection (1)) ; (ii) shares in a wholly owned subsidiary held by a Director to qualify 
as a Director or as a pure nominee (ibid.). In all other cases, every company must keep a 
register of directors' shareholdings, which must be open to inspection in the manner 
provided for under subsection (5), supra, and also at the annual general meeting (sub- 
section (7) ). The register must be available at all times to the Board of Trade (sub- 
section (6) ) . The register must record pai ticulars of holdings and of all transactions, etc., 
and for that purpose, shares, etc., beneficially owned by directors and transactions by 
any other person on their behalf must be declared (subsections (1), (2). Failure to make 
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those declarations or refusal to allow inspections, etc,, as required is punishable by a 
fine (subsection (8)) and the Court has power to compel inspection of the register in 
such case (subsection (9)). The nature and extent of a director’s interest will, at his 
request be indicated in the register (subsection (3)). 

It is apprehended that bearer shares held by a director are not excluded from these 
provisions since a bearer share is part of the share capital of a company. The director 
would, by section 198, post, be under a duty to make disclosure of his holdings of such 
shares with a penalty in default (ibid.). 

Register of directors* shareholdings. — For a suggested form of register, see 
Magnus and Estrin on the Companies Act, 1947, Appendix A, Form No. 9. 

Application to Court. — The application to compel inspection is made by 
summons under R.S.C., Order 53B, rule 8 (c) ; S.L 1948 No. 1756. 

Definitions. — “ Member (section 26) ; ” holding company ”, ” subsidiary ” 

(section 154) ; ” default fine ”, ” officer who is in default ” (section 440) ; ” articles ”, 

” bank holiday ”, ” company ”, ” director ”, ” officer ”, ” share ”, ” the Court ” 
(section 455 (1)) ; ” body corporate ” (section 455 (3)). 

196. Particulars in accounts of directors’ salaries, pensions, 
etc. — (1) In any accounts of a company laid before it in general meeting, 
or in a statement annexed thereto, there shall, subject to and in accordance 
with the provisions of this section, be shown so far as the information is 
contained in the company’s books and papers or the company has the right 
to obtain it from the persons concerned — 

(a) the aggregate amount of the directors' emoluments ; 

(b) the aggregate amount of directors’ or past directors' pensions ; and 

(c) the aggregate amount of any compensation to directors or past 

directors in respect of loss of office. 

(2) The amount to be shown under paragraph (a) of subsection (1) of 
this section — 

(a) shall include any emoluments paid to or receivable by any person 

in respect of his services as director of the company or in respect 
of his services, while director of the company, as director of any 
subsidiary thereof or otherwise in connection with the manage- 
ment of the affairs of the company or any subsidiary thereof ; 
and 

(b) shall distinguish between emoluments in respect of services as 

director, whether of the company or its subsidiary, and other 
emoluments ; 

and for the purposes of this section the expression " emoluments ”, in 
relation to a director, includes fees and percentages, any sums paid by way 
of expenses allowance in so far as those sums are charged to United Kingdom 
income tax, any contribution paid in respect of him under any pension 
scheme and the estimated money value of any other benefits received by 
him otherwise than in cash. 

(3) The amount to be shown under paragraph (b) of the said subsection 
(1)- 

(a) shall not include any pension paid or receivable under a pension 

scheme if the scheme is such that the contributions thereunder are 
substantially adequate for the maintenance of the scheme, but 
save as aforesaid shall include any pension paid or receivable in 
respect of any such services of a director or past director of the 
company as are mentioned in the last foregoing subsection, 
whether to or by him or, on his nomination or by virtue of 
dependence on or other connection with him, to or by any other 
person ; and 

(b) shall distinguish between pensions in respect of services as director, 

whether of the company or its subsidiary, and other pensions ; 
and for the purposes of this section the exprCvSsion ” pension ” includes any 
superannuation allowance, superannuation gratuity or similar payment, and 
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the expression “ pension scheme means a scheme for the provision of 
pensions in respect of services as director or otherwise which is maintained 
in whole or in part by means of contributions, and the expression contri- 
bution ” in relation to a pension scheme means any payment (including an 
insurance premium) paid for the purposes of the scheme by or in respect of 
persons rendering services in respect of which pensions will or may become 
payable under the scheme, except that it does not include any payment in 
respect of two or more persons if the amount paid in respect of each of them 
is not ascertainable. 

(4) The amount to be shown under paragraph (c) of the said subsection 
(1)- 

(a) shall include any sums paid to or receivable by a director or past 

director by way of compensation for the loss of office as director 
of the company or for the loss, while director of the company or 
on or in connection with his ceasing to be a director of the com- 
pany, of any other office in connection with the management of 
the company’s affairs or of any office as director or otherwise in 
connection with the management of the affairs of any subsidiary 
thereof ; and 

(b) shall distinguish between compensation in respect of the office of 

director, whether of the company or its subsidiary, and com- 
pensation in respect of other offices ; 

and for the purposes of this section references to compensation for loss of 
office shall include sums paid as consideration for or in connection with a 
person’s retirement from office. 

(5) The amounts to be shown under each paragraph of the said sub- 
section (1) — 

(a) shall include all relevant sums paid by or receivable from — 

(i) the company ; and 

(ii) the company’s subsidiaries ; and 
(hi) any other person ; 

except sums to be accounted for to the company or any of its 
subsidiaries or, by virtue of section one hundred and ninety-three 
of this Act, to past or present members of the company or any 
of its subsidiaries or any class of those members ; and 

(b) shall distinguish, in the case of the amount to be shown under 

paragraph (c) of the said subsection (1), between the sums 
respectively paid by or receivable from the company, the com- 
pany’s subsidiaries and persons other than the company and its 
subsidiaries. 

(6) The amounts to be shown under this section for any financial year 
shall be the sums receivable in respect of that year, whenever paid, or, in 
the case of sums not receivable in respect of a period, the sums paid during 
that year, so, however, that where — 

(a) any sums are not shown in the accounts for the relevant financial 

year on the ground that the person receiving them is liable to 
account therefor as mentioned paragraph (a) of the last fore- 
going subsection, but the liability is thereafter wholly or partly 
released or is not enforced within a period of two years ; or 

(b) any sums paid by way of expenses allowance are charged to United 

Kingdom income tax after the end of the relevant financial year ; 
those sums shall, to the extent to which the liability is released or not 
enforced or they are charged as aforesaid, as the case may be, be shown in 
the first accounts in which it is practicable to show them or in a statement 
annexed thereto, and shall be distinguished from the amounts to be shown 
therein apart from this provision. 
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(7) Where it is necessary so to do for the purpose of making any dis- 
tinction required by this section in any amount to be shown thereunder, 
the directors may apportion any payments between the matters in respect 
of which the\^ have been paid or arc receivable in such manner as they think 
appropriate. 

(8) If in the case of any accounts the requirements of this section arc 
not complied with, it shall be the duty of the auditors of the company by 
whom the accounts arc examined to include in their report thereon, so far 
as th(‘y are reasonably able to do so, a statement giving the required 
particulars. 

(9) In this section any reference to a company’s subsidiary — 

(a) in relation to a person who is or was, while a director of the 

company, a director also, by virtue of the company’s nomina- 
tion, direct or indirect, of any other body corpomte, shall, 
subj(;ct to the following paragraph, include that body corporate, 
wliethcr or not it is or was in fact the company’s subsidiary ; 
and 

(b) shall for the purposes of subsections (2) and (3) be taken as 

referring to a subsidiary at the time the services were rendered, 
and for the purposes of subsection (4) be taken as referring to 
a subsidiary immediately before the loss of office as director of 
the company. 

NOTES 

The section corresponds with section 38 of the 1947 Act, which came into force 
on July I, 1948. 

The effect of the section is that every company’s accounts must disclose as a 
separate item in each case tlic total of directors' emoluments, pensions, and compen- 
sation for loss of oflice (subsection (1)). Under the 1929 Act (sections 128 and 148) 
disclosure was not required in the case of remuneration paid to managing directors 
or other directors holding salaried employment, while the figure in the accounts for 
directors’ remuneration as such could omit anything paid by way of expense allowances, 
pensions, or benefits. Those provisions have now been superseded. Under the present 
section, shareliolders are entitled to be informed (in the manner herein provided) of 
tlic amount of directors’ emoluments in whatever capacity they act. The term 
“ emoluments ” now includes jieiision contributions, expense allowances charged 
to income tax, and benefits (subsection (2)). Certain exceptions, however, apply 
with regard to disclosure, and these arc dealt with in subsection (3). supra. A duty is 
imposed on the company to give information as to sums received by the directors from 
jKTsons other than the company, and where the company has the right to obtain that 
information, it is under a duty to obtain it, and to make the necessary disclosure (as 
to which, see section 198, subsection (1)). As to the information to be disclosed and 
how it is to be shown, tlic following points should bo specially noted : — (i) sums which 
are relevant must be accounted lor (subsection (5)) ; (ii) accounting treatment as 
regards disclosure of directors’ emoluments, etc., charged for a year for which the 
accounts do not relate (subsection (6)) ; (iii) power of the directors to make apportion- 
ments (subsection (7)) ; (iv) rights of auditors to make observations in their report 
dealing witli these provisions (subsection (8)), 

Other related provisions. — Section 131 (general meeting) ; section 162 
(auditors’ report) ; section 193 (compensation for loss of office). 

Definitions. — " Member ” (section 26); “ subsidiary ” (section 154 ); “ accounts”, 
” book and paper ”, ” company ”, ” director ”, ” financial year ” (section 455 (1)) ; 
” body corporate ” (section 455 (3)) ; ” person ” (Interpretation Act, 1889, section 19 ; 
18 Ilalsbury’s Statutes 1001). 

• 

197. Particulars in accounts of loans to officers, etc. — (1) The 

accounts which, in pursuance of this Act, are to be laid before every company 
in general meeting shall, subject to the provisions of this section, contain 
particulars showing — 

(a) the amount of any loans made during the company’s financial year 
to— 

(i) any officer of the company ; or 

(ii) any person who, after the making of the loan, became 
during that year an officer of the company ; 
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by the company or a subsidiary thereof or by any other person 
under a guarantee from or on a security provided by the com- 
pany or a subsidiary thereof (including any such loans which 
were repaid during that year) ; and 

(b) the amount of any loans made in manner aforesaid to any such 
officer or person as aforesaid at any time before the company's 
financial year and outstanding at the expiration thereof. 

(2) The foregoing subsection shall not require the inclusion in accounts 
of particulars of — 

(a) a loan made in the ordinary course of its business by the company 

or a subsidiary thereof, where the ordinary business of the com- 
pany or, as the case may be, the subsidiary, includes the lending 
of money ; or 

(b) a loan made by the company or a subsidiary thereof to an employee 

of the company or subsidiary, as the case may be, if the loan does 
not exceed two thousand pounds and is certified by the directors 
of the company or subsidiary, as the case may be, to have been 
made in accordance with any practice adopted or about to be 
adopted by the company or subsidiary with respect to loans to 
its employees ; 

not being, in cither case, a loan made by the company under a guarantee 
from or on a security provided by a subsidiary thereof or a loan made by a 
subsidiary of the company under a guarantee from or on a security provided 
by the company or any other subsidiary thereof. 

(3) If in the case of any such accounts as aforesaid the requirements of 
this section are not complied with, it shall be the duty of the auditors of the 
company by whom the accounts arc examined to include in their report on 
the balance sheet of the company, so far as they are reasonably able to do 
so, a statement giving the required particulars. 

(4) References in this section to a subsidiary shall be taken as referring 
to a subsidiary at the end of the company’s financial year (whether or not a 
subsidiary at the date of the loan). 

NOTES 

T]ic section combines section 128 (1), (2), (4) of the 1929 Act and section 39 of 
the 1947 Act, and incorporates a minor drafting amendment effected by section 122 (4) 
and the Seventh Schedule to the latter Act, as to persons included in the expression 
“ officer ". The latter provisions came into force on December 1, 1947, while section 39 
of the 1947 Act came into force on July 1, 1948. 

Effect of change. — The provisions of the 1929 Act are extended to cover any 
person who has been an officer during the financial year, even tliough the loan was 
made before he became an officer. The section also applies to such loans as may still 
be made to directors under section 190. ft is also clear that a loan by a subsidiary 
{i.e., a subsidiary at the end of the financial year (subsection (4) ) or guarantee, etc., 
provided by the subsidiary, must be disclosed (subsection (1) ). Exceptions as to 
disclosure, however, arc provided for under subsection (2), and the auditors are under 
a duty to include in tlieir report a statement giving the rcf|uired particulars if the 
accounts do not show them (subsection (3) ). 

Loan made to an officer. — 1 c., to an officer otlier than a director, except in 
certain limited cases (see section 190). 

Auditors* report. — See section 162. 

General meeting.— Sec section 131. 

Balance Sheet. — Sec section 148. 

Disclosure by notice. — See section 198 (1) (3). 

Definitions, — “ Subsidiary " (section 154) ; " accounts ", " company ", " direc- 
tor ", "financial year", "officer" (section 455 (1)); "person" (Interpretation 
Act, 1889, section 19; 18 Halsbury’s Statutes 1001). 

198. General duty to make disclosure for purposes of three 
foregoing sections. — (1) It shall be the duty of any director of a company 
to give notice to the company of such matters relating to himself as may be 
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necessary for the purposes of sections one hundred and ninety-five and one 
hundred and ninety-six of this Act and of the last foregoing section except so 
far as it relates to loans made, by the company or by any other person under 
a guarantee from or on a security provided by the company, to an officer 
thereof. 

(2) Any such notice given for the purposes of the said section one hun- 
dred and ninety-five shall be in writing and, if it is not given at a meeting of 
the directors, the director giving it shall take reasonable steps to secure that 
it is brought up and read at the next meeting of directors after it is given. 

(3) Subsection (1) of this section shall apply — 

(a) for the purposes of the last foregoing section, in relation to 

officers other than directors ; and 

(b) for the purposes of the said section one hundred and ninety-six 

and the last foregoing .section, in relation to persons who are 
or have at any time during the preceding five years been officers ; 
as it applies in relation to directors. 

(4) Any person who makes default in complying with the foregoing 
provisions of this section shall be liable to a fine not exceeding fifty pounds. 

NOTES 

The section corresponds with section 41 (1) to (4) of the 1947 Act. These provisions 
came into force on July 1, 1948. As to section 41 (5) of the 1947 Act, see section 
199 (3), post. 

Disclosure. — A duty is placed on a director to give notice to the company of 
matters relating to himself so far as is necessary for the purpose of the inclusion in the 
register of directors’ shareholdings or salaries and pensions, as the case may be, required 
by sections 195 or 196. The extent of any obligation imposed by subsection (1), supra, 
on a director to make disclosure as to loans to himself from tlie company (section 197) 
is not clear, since loans made to “ an officer ” arc exempted and “ officer " includes a 
director. It would seem that “ an officer " in the last line of the subsection should 
be read as “ any officer other than the director " so as to have the same effect as 
section 41 of the 1947 Act. The obligation to make disclosure in respect of loans 
from the company extends to managers and secretaries as well as to directors, and in 
respect of both loans and salaries or pensions extends to persons who have been 
directors, managers or secretaries at any time during the preceding five years (sub- 
section (3) ). 

Subsection (2). — The bringing-up and reading of the notice of disclosure in 
respect of a director’s shareholding at a directors’ meeting should ensure that a record 
is made in the minutes (c/. section 145). 

Notice. — As to service of documents, cf. sections 107 (1), 347. 

Fine. As to prosecutions, see section 442 ; as to application of fines, see 
section 444. 

Definitions. “ Company “ director ” officer ” (section 455 (1) ) ; ” person ” 
(Interpretation Act, 1889, section 19; 18 llalsbury’s Statutes 1001); “writing” 

{ibid., section 20). 


199. Disclosure by directors of interests in contracts. — (1) 

Subject to the provisions of this section, it shall be the duty of a director of 
a company who is in any way, whether directly or indirectly, interested in 
a contract or proposed contract with the company to declare the nature of 
his interest at a meeting of the directors of the company. 

(2) In the case of a proposed contract the declaration required by this 
section to be made by a director shall be made at the meeting of the directors 
at which the question of entering into the contract is first taken into con- 
sideration, or if the director was not at the date of that meeting interested 
in the proposed contract, at the next meeting of the directors held after he 
became so interested, and in a case where the director becomes interested 
in a contract after it is made, the said declaration shall be made at the first 
meeting of the directors held after the director becomes so interested. 
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(3) For the purpose of this section, a general notice given to the 
directors of a company by a director to the effect that he is a member of a 
specified company or firm and is to be regarded as interested in any contract 
which may, after the date of the notice, be made with that company or firm, 
shall be deemed to be a sufficient declaration of interest in relation to any 
contract so made : 

Provided that no such notice shall be of effect unless either it is given at 
a meeting of the directors or the director takes reasonable steps to secure 
that it is brought up and read at the next meeting of the directors after it is 
given. 

(4) Any director who fails to comply with the provisions of thi section 
shall be liable to a fine not exceeding one hundred pounds. 

(5) Nothing in this section shall l^e taken to prejudice the operation of 
any rule of law restricting directors of a company from having any interest 
in contracts with the company. 

NOTES 

The section combines section 149 of the 1929 Act and section 41 (5) of the 1947 
Act. The latter section came into force on July 1, 1948. 

The effect of the section is that while, if the articles are silent on the subject 
(see subsection (5), supra), a director is not forbidden from being directly or indirectly 
interested in any contract, etc., with the company, a duty is imposed upon him to 
declare his interest in such contract ; cf. note to subsection (5) infra. It should be 
noted that Table A, Part I, article 84, places a general restriction on directors voting on 
matters in which they arc interested (seetheFirst Schedule), but the Act leaves each com- 
pany free to adopt Table A or not as it desires (see section 8). The mode of declaration in 
the case of a proposed contract is dealt with in subsection (2), supra, and a general 
notice of interest in a specified company or firm may be given as provided for in sub- 
section (3). The mode of giving such general notice is now also provided for (see the 
proviso to subsection (3), re-enacting section 41 (5) of the 1947 Act). 

Effect of change. — Where a general notice of interest is given under subsection 
(3), supra, it is not effective unless the director concerned either gives it at a meeting 
of directors or takes reasonable steps to secure that it is brought up and read at the 
next meeting of directors after it is given. The effect of this provision is that the 
notice is then entered in the minutes of the board meeting at which it is given or read. 
Cf. a similar provision as to disclosure in section 198 (2). 

Notice. — As to service of documents, cf. sections 107 (1), 347. 

Fines. — As to prosecutions, see section 442 ; as to application of fines, see 
section 444. 

Subsection (5) . — The equitable principle has been stated as follows : if directors 
“ do choose to enter into contracts in cases in which they have or may have a conflicting 
interest, the law will denude them of all profits they have made thereby ” per Vaughan 
Williams, L. J. in Costa Rica Rail. Co., Ltd. v. Forwood, [1901] 1 Ch. 746, at p. 761, 
C. A. ; 9 Digest 494, 3248. This principle is not applied to transactions that come 
within provisions of relevant articles, whereby, in effect, the company waives its rights 
under the equitable rule. 

Definitions. — "Company'', "director" (section 455 (1)); "writing" (Inter- 
pretation Act, 1889, section 20 ; 18 Halsbury’s Statutes 1001). 

200. Register of directors and secretaries.— (1) Every company 
shall keep at its registered office a register of its directors and secretaries. 

(2) The said register shall contain the following particulars with respect 
to each director, that is to say, — 

(a) in the case of an individual, his present Christian name and surname, 

any former Christian name or surname, his usual residential 
address, his nationality, his business occupation, if any, particu- 
lars of any other directorships held by him and, in the case of 
a company subject to section one hundred and eighty-five of this 
. Act, the date of his birth ; and 

(b) in the case of a corporation, its corporate name and registered or 

principal office : 

Provided that it shall not be necessary for the register to contain 
particulars of directorships held by a director in companies of which tlie 
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company is the wholly-owned subsidiary, or which are the wholly-owned 
subsidiaries either of the company or of another company of which the com- 
pany is the wholly-owned subsidiary, and for the purposes of this proviso — 

(i) the expression company shall include any body cor- 
porate incorporated in Great Britain ; and 

(ii) a body corporate shall be deemed to be the wholly-owned 
subsidiary of another if it has no members except that other and 
that other’s wholly-owned subsidiaries and its or their nominees. 

(3) The said register shall contain the following particulars with respect 
to the secretary or, where there are joint secretaries, with respect to each of 
them, that is to say, — 

(a) in the case of an individual, his present Christian name and surname, 

any former Christian name and surname and his usual residential 
address ; and 

(b) in the case of a corporation or a Scottish firm, its corporate or firm 

name and registered or principal office : 

Provided that, where all the partners in a firm are joint secretaries, the 
name and principal office of the firm may be stated instead of the said 
particulars. 

(4) The company shall, within the periods respectively mentioned in 
the next following subsection, send to the registrar of companies a return in 
the prescribed form containing the particulars specified in the said register 
and a notification in the prescribed form of any change among its directors 
or in its secretary or in any of the particulars contained in the register, 
specifying the date of the change. 

(5) The periods referred to in the last foregoing subsection are the follow- 
ing, namely, — 

(a) the period within which the said return is to be sent shall be a period 

of fourteen days from the appointment of the first directors of 
the company ; and 

(b) the period within which the said notification of a change is to be 

sent shall be fourteen days from the happening thereof : 

Provided that, in the case of a return containing particulars with respect 
to any person who is the company’s secretary at the commencement of this 
Act, the period shall be fourteen days from the commencement of this Act. 

(6) The register to be kept under this section shall during business hours 
(subject to such reasonable restrictions as the company may by its articles 
or in general meeting impose, so that not less than two hours in each day be 
allowed for inspection) be open to the inspection of any member of the 
company without charge and of any other person on payment of one shilling, 
or such less sum as the company may prescribe, for each inspection. 

(7) If any inspection required under this section is refused or if default 
is made in complying with subsection (1), (2), (3) or (4) of this section, the 
company and every officer of the company wdio is in default shall be liable 
to a default fine. 

(8) In the case of any such refusal, the court may by order compel an 
immediate inspection of the register. 

(9) For the purposes of this section — 

(a) a person in accordance with wffiose directions or instructions the 

directors of a company are accustomed to act shall be deemed 
to be a director and officer of the company ; 

(b) the expression “ Christian name includes a forename ; 

(c) in the case of a peer or person usually known by a title different 

from his surname, the expression '' surname ” means that 
title ; 
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(d) references to a former Christian name or surname do not include — 

(i) in the case of a peer or a person usually known by a 
British title different from his surname, the name by which 
he was known previous to the adoption of or succession to 
the title ; or 

(ii) in the case of any person, a former Christian name or 
surname where that name or surname was changed or 
disused before the person bearing the name attained the age 
of eighteen years or has been changed or disused for a period 
of not less than twenty years ; or 

(iii) in the case of a married woman, the name or surname 
by which she was known previous to the marriage. 

NOTES 

The section combines sections 144 and 145 (4) of the 1929 Act and section 27 (1) 
to (4) and (6) to (8) of the 1947 Act. Certain of the provisions of section 27 (6), (7) 
and the whole of subsection (8) of that section were brought into force on December 1, 
1947, to apply to the provisions of sections 144, 145 of the 1929 Act, as regards nationality 
of origin, and Christian names and surnames of directors, while section 27 (1) to (4) 
came into force on July 1, 1948. 

Effect of changes. — Important changes in the 1929 Act have been made. In 
particular, the register must now include certain particulars as regards directors and 
secretaries, and the register is now differently termed (subsections (1), (3) ). Particulars 
of changes in the register to be notified to the registrar as required by subsection (5), 
must now include the secretary as well as specifying the date of the change (sub- 
section (4) ). Nationality of origin need no longer be shown, but the date of a director’s 
birth must be shown in certain cases, and, in all cases, all directorships must be revealed, 
except directorships of, e.g,, wholly owned subsidiary companies (see the proviso to 
subsection (2) ). The rights of members and the public to inspect the register remain 
undisturbed (subsection (6) reproducing section 144 (3) of the 1929 Act), as is also 
the power of the Court to compel inspection (subsection (8) ). The penalties for 
contravention are also extended (subsection (7) ). Subsection (9) applies certain 
definitions as regards directors and names {ihid., paragraphs (a), (b), (c) ), and ihid., 
paragraph (d) removes the necessity for publishing former names in certain cases. 

Registered office, — See section 107. 

Register of directors and secretaries. — ^This register was formerly called “ the 
register of directors ". It will be noted that particulars need no longer be entered of 
managers who are not directors. For a form of register, see Magnus and Estrin on the 
Companies Act, 1947, Appendix D, Form No. 9. See also the Sixth Schedule, post. 

Company subject to section 185. — See section 185 (8). The' directors of such 
companies are subject to a retiring age. Hence the requirement that a director's 
date of birth be entered in the register. 

Scottish firm. — In Scotland, a firm is a legal entity. It is therefore treated, for 
the purpose of this provision, as a corporation. In England, a firm is not a legal entity, 
but consists of the individuals who compose the firm. Special provision is, however, 
here made in the case of a firm all the partners of which are joint secretaries. 

Prescribed form of return. — For the forms, see Board of Trade Forms Nos. 9 and 
9a (S.R. & O. 1929, No. 823, Sched. ; S.I., 1948, No. 1518 Appendix V, post). Under 
the 1929 Act, the necessary particulars were required of directors only. Particulars of 
the secretaries and of any changes among them must also now be included. 

Order for inspection of register. — The application is by summons under 
R.S.C., Order 53B, rule 8 (c) ; for precedent see Ency. Court Forms, title Companies, 
Vol. 6, p. 232, Form No. 122. No appearance is necessary [ibid., rule 9). The afiidavit 
in support must state that application was made at the proper time, and if the 
application is not made by a member must state tender of the proper sum. 

Commencement of the Act. — See section 462 (2). 

Definitions. — “ Member ” (section 26) ; “ holding company “ subsidiary 

(section 154) ; “ default fine ", " officer who is in default " (section 440) ; " articles ", 
"company", "officer", "registrar", "the Court" (section 455 (1)); "body 
corporate ", " corporation " (section 455 (3) ) ; " person " (Interpretation Act, 1889 
section 19; 18 Halsbury’s Statutes 1001). 

201. Particulars with respect to directors in trade catalogues, 
circulars, etc. — (1) Every company to which this section applies shall, in 
all trade catalogues, trade, circulars, showcards and business letters on or in 
which the company's name appears and which are issued or sent by the 
company to any person in any part of His Majesty's dominions, state in 
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legible characters with respect to every director being a corporation, the 
corporate name, and with respect to every director being an individual, 
the following particulars — 

(a) his present Christian name, or the initials thereof, and present 

surname ; 

(b) any former Christian names and surnames ; 

(c) his nationality, if not British : 

Provided that, if special circumstances exist which render it in the 
opinion of the Board of Trade expedient that such an exemption should be 
granted, the Board may by order grant, subject to such conditions as may be 
specified in the order, exemption from the obligations imposed by this 
subsection. 

(2) This section shall apply to — 

(a) every company registered under this Act or under the Companies 

Act, 1929, or the Acts repealed thereby unless it was registered 
before the twenty-third day of November, nineteen hundred 
and sixteen ; and 

(b) every company incorporated outside Great Britain which has an 

established place of business within Great Britain, unless it 
had established such a place of business before the said date, 
and 

(c) every company licensed under the Moneylenders Act, 1927, 

whenever it was registered or whenever it established a place 
of business. 

(3) If a company makes default in complying with this section every 
ofTicer of the company who is in default shall be liable on summary con- 
viction for each offence to a fine not exceeding five pounds, and for the 
purposes of this subsection, where a corporation is an officer of the company, 
any officer of the corporation shall be deemed to be an officer of the company : 

Provided that in England no proceedings shall be instituted under this 
section except by, or with the consent of, the Board of Trade. 

(4) For the purposes of this section — 

(a) the ‘expression director " includes any person in accordance 

with whose directions or instructions the directors of the 
company are accustomed to act and the expression officer 
shall be construed accordingly ; 

(b) the expression '' initials '' includes a recognised abbreviation of a 

Christian name ; and 

(c) the expression showcards means cards containing or exhibiting 

articles dealt with, or samples or representations thereof ; 
and paragraphs (b), (c) and (d) of subsection (9) of the last foregoing 
section shall apply as they apply for the purposes of that section. 

NOTES 

The section corresponds with section 145 of the 1929 Act, as amended by 
section 27 (6) of the 1947 Act with regard to nationality of origin and section 105 (3) 
of that Act with regard to the persons liable for default. The first-named provision 
of the 1947 Act came into operation on December 1, 1947, and the second-named 
provision came into force on July 1, 1948. 

Effect of changes. — (i) Nationality of origin. Section 145 (1) (d) of the 1929 
Act required a director’s nationality of origin to appear on trade catalogues, etc., in 
addition to the other information here required. This is no longer the case, 
(ii) Persons liable for default. For the words “ every director of the company " in 
section 145 (3) of the 1929 Act (to which subsection (3), supra, corresponds), the 
words “ every officer of the company who is in default ” are substituted, and a conse- 
quential alteration is made in the remainder of that subsection. A further conse- 
quential amendment is made in subsection (4) (a) by extending the definition of 
director ” there given to provide that the expression ** officer ” should be construed 
accordingly, (iii) Definition of name**. The definitions of “Christian name” 
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and surname " in section 200 (9) are here imported with the amendments there 
effected. 

Exemption by the Board of Trade. — It is the practice of the Board on an 
application being made for exemption to forward a form to be filled in by the applicant. 
Each application is decided on its merits. 

Registered before November 23, 1916. — I.c., the date of the coming into 
operation of the Companies (Particulars as to Directors) Act, 1917 (now repealed). 

Definitions. — “Officer who is in default"* (section 440 (2)); “company" 
“ director “ officer " (section 455 (1)) ; “ corporation " (section 455 (3)). 

202. Limited company may have directors with unlimited 
liability. — (1) In a limited company the liability of the directors or 
managers, or of the managing director, may, if so provided by the memo- 
randum, be unlimited. 

(2) In a limited company in which the liability of a director or manager 
is unlimited, the directors and any managers of the company and the 
member who proposes a person for election or appointment to the office of 
director or manager, shall add to that proposal a statement that the liability 
of the person holding that office will be unlimited, and before the person 
accepts the office or acts therein, notice in writing that his liability will be 
unlimited shall be given to him by the following or one of the following 
persons, namely, the promoters of the company, the directors of the com- 
pany, any managers of the company and the secretary of the company. 

(3) If any director, manager or proposer makes default in adding such 
a statement, or if any promoter, director, manager or secretary makes default 
in giving such a notice, he shall be liable to a fine not exceeding one hundred 
pounds, and shall also be liable for any damage which the person so elected 
or appointed may sustain from the default, but the liability of the person 
elected or appointed shall not be affected by the default. 

NOTES 

The section reproduces section 146 of the 1929 Act. 

If so provided by the memorandum. — As to the alteration of the memorandum 
for this purpose, see section 203. 

Definitions. — “ Limited company " (section 1 (2) ; “ company ", “ director 
“ memorandum " (section 455 (1)) ; “ penson " (Interpretation Act, 1889, section 19 ; 
18 Halsbury’s Statutes 1001) ; “ writing (ibid., section 20). 


203. Special resolution of limited company making liability of 
directors unlimited. — (1) A limited company, if so authorised by its 
articles, may, by special resolution, alter its memorandum so as to render 
unlimited the liability of its directors or managers, or of any managing 
director. 

(2) Upon the passing of any such special resolution the provisions 
thereof shall be as valid as if they had been originally contained in the 
memorandum. 


NOTES 

The section reproduces section 147 of the 1929 Act. 

Unlimited liability of directors. — See section 202. 

Alteration of memorandum. — Sec generally, sections 4, 5, 22, 23. 

Definitions. — “Limited company" (section 1(2)); “special resolution'" 
(section 141); “articles", “company", “director", “memorandum" (section 
455 (1)). 

204. Provisions as to assignment of office by directors. — If in 

the case of any company provision is made by the articles or by any agree- 
ment entered into between any person and the company for empowering a 
director or manager of the company to assign his office as such to another 
person, any assignment of office made in pursuance of the said provision 
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shall, notwithstanding anything to the contrary contained in the said 
provision, be of no effect unless and until it is approved by a special resolution 
of the company. 

NOTES 

The section reproduces section I5I of the 1929 Act. 

Definitions. — “ Special resolution (section 141) ; “ articles ", *' company ", 

"director" (section 455 (1)); "person" (Interpretation Act, 1889, section 19; 
18 Halsbury's Statutes 1001). 


Avoidance of Provisions in A r tides or Contracts relievinct Officers from Liability, 

205. Provisions as to liability of officers and auditors. — Subject 
as hen'inaftcr provid(‘d, any provision, whether contained in the articles of 
a company or in any contract with a company or otherwise, for exempting 
any oHicer of the company or any person (whether an officer of the company 
or not) employed by the company as auditor from, or indemnifying him 
against, any liability which by virtue of any rule of law would otherwise 
attach to him in respcT.t of any negligence, default, breach of duty or breach 
of trust of which he may be guilty in relation to the company shall be void : 

Provided that — 

(a) nothing in this section shall operate to deprive any person of any 

exemption or right to be indemnified in respect of anything 
done or omitted to be done by him while any such provision 
was in force ; and 

(b) notwithstanding anything in this section, a company may, in 

pursuance of any such provision as aforesaid, indemnify any 
such officer or auditor against any liability incurred by him in 
defc'.nding any proceedings, whetheT civil or criminal in which 
judgment is given in his favour or in which he is acquitted or 
in connection with any application under section four hundred 
and forty-eight of this Act in which relief is granted to him by 
the court. 

NOTES 

"I'lic hcctiou reproduces section 152 of the 1929 Act, except that proviso (a) of 
that section, which limited its application to provisions in force at the commencement 
of that Act, is not here reproduced, and a minor drafting amendment, which was 
effected by section 122 (4) and the Seventh Schedule to the 1947 Act, deleting the 
reference in the 1929 Act to diiectors or managers as such, is incorporated. The 
provisions of tlic 1947 Act liere mentioned came into force for some purposes on 
December 1, 1947, and for the remainder on July 1, 1948. 

Liability of officers. — Before 1929 ai tides could validly provide that directors 
and other officers should not be liable for losses caused by them unless they were caused 
by their own dishonesty {J^e Brazilian Rubber Plajiiatioyis and Estates, Ltd., [1911] 
1 Ch. 425, C.A. ; 9 Digest 128, 666) or by their own wilful neglect or default (Re City 
Equitable Fire Insurance Co., Ltd., [1925] Ch. 407, C.A. ; Digest Supp.) or wilful act 
or default (Re City of London Insurance Co., Ltd. (1925), 41 T.L.R. 521 ; Digest Supp.). 

Indemnity in respect of successful proceedings. — The expenses of a director 
in defending himself against an allegation that he did something which he did not in 
fact do and which it was not his duty to do are not incurred by him as a director and 
are therefore not recoverable under an indemnity covering " any act done by him as 
director " or under the common law (Tomlinson v. Scottish Amalgamated Silks, Ltd. 
(Liquidators), [1935] S.C. (H.L.) 1 ; Digest Supp.). 

Definitions. — "Articles", "company", "officer", "the Court" (section 455 (1)); 
" person " (Interpretation Act, 1889, section 19). 


Arrangements and Reconstructions 

206. Power to compromise with creditors and members. — (1) 

Where a compromise or arrangement is proposed between a company and 
its creditors or any class of them or between the company and its members 
or any class of them, the court may, on the application in a summary way 
of the company or of any creditor or member of the company, or, in the case 
of a company being wound up, of the liquidator, order a meeting of the 



SECTION 206 


193 


creditors or class of creditors, or of the members of the company or class of 
members, as the ease may be, to be summoned in such manner as the court 
directs. 

(2) If a majority in number representing three fourths in value of the 
creditors or class of creditors or members or class of members, as the case may 
be, present and voting either in person or by proxy at the meeting, agree to 
any compromise or arrangement, the compromise or arrangement shall, if 
sanctioned by the court, be binding on all the creditors or the class of 
creditors, or on the members or class of members, as the case may be, and 
also on the company or, in the case of a company in the course of being 
wound up, on the liquidator and contributories of the company, 

(3) An order made under subsection (2) of this section shall have no 
effect until an office copy of the order has been delivered to the registrar of 
companies for registration, and a copy of every such order shall be annexed 
to every copy of the memorandum of the company issued after the order 
has been made, or, in the case of a company not having a memorandum, of 
every copy so issued of the instrument constituting or defining the constitu- 
tion of the company. 

(4) If a company makes default in complying with subsection (3) of this 
section, the company and every officer of the company who is in default shall 
be liable to a fine not exceeding one pound for each copy in respect of which 
default is made. 

(5) An order under subsection (1) of this section pronounced in Scotland 
by the judge acting as vacation judge in pursuance of section four of the 
Administration of Justice (Scotland) Act, 1933, shall not be subject to 
review, reduction, suspension or stay of execution. 

(6) In this and the next following section the expression company ” 
means any company liable to be wound up under this Act, and the expression 
“ arrangement ” includes a reorganisation of the share capital of the company 
by the consolidation of shares of different classes or by the division of shares 
into shares of different classes or by both those methods. 

NOTES 

The section reproduces section 153 of the 1929 Act, as amended by section 4 
of the Administration of Justice (Scotland) Act, 1933 (sec subsection (5), supra), with 
a minor amendment effected by section 40 (5) of the 1947 Act, applying subsection (6), 
supra, to section 207 as well as to this section. The last-mentioned provision came 
into force on July 1, 1948. 

Compromise or arrangement. — ^The word “ arrangement should not be 
limited to something analogous in some sense to “ compromise ” (Re Guardian 
Assurance Co., [1917] 1 Ch. 431, C.A. ; 10 Digest 1054, 7570). For examples of 
schemes which have been sanctioned, see 5 Halsbury's Laws (2nd Edn.), pp. 795, 796. 
The Court cannot sanction any scheme which involves the doing of an act which is 
ultra vires the company (Re Oceanic Steam Navigation Co., Ltd., [1939] Ch. 41 ; [1938] 
3 All E.R. 740 ; Digest Supp. The effect of the section is to give a scheme, when 
sanctioned by the Court, a statutory operation (Re Garner's Motors, Ltd., [1937] 1 Ch. 
594). 

Creditors. — Every person having a pecuniary claim against the company, 
whether actual or contingent, is a creditor (see e.g.. Re Empire Mining Co. (1890), 
44 Ch.D. 402 ; 10 Digest 779, 4876 (debenture holders and other secured creditors) ; 
Re Alabama, New Orleans, Texas and Pacific Junction Rail. Co., [1891] 1 Ch. 213, C.A. ; 
10 Digest 1058, 7402 (foreign creditors whose rights are in question in England) ; 
Craig's Claim, [1895] 1 Ch. 267, C.A. ; 10 Digest 1057, 7391 (assignor of lease to 
company whom company has indemnified under the lease)). 

Application to the Court in a summary way. — The application is made 
by originating summons, (R.S.C., Order 53B, rule 8 (g)). The proposed compromise 
or arrangement should be exhibited to the affidavit in support. The order directing 
a meeting to be summoned usually appoints the chairman of the meeting and directs 
him to report tlie result of it to the Court. It also gives directions as to advertisements, 
proxies, etc. For forms, see Ency. Court Forms, title Companies, Vol. 6, pp. 171 seq. 

Proxies. — The forms of proxy papers are settled in Chambers. They must be 
in the special form approved by the Court (see Practice Direction (1896), 40 Sol. Jo. 
545 ; 10 Digest 1058, 7408 ; Practice Direction, [1910] W.N. 154 ; 10 Digest 1058, 
7409). There is no particular time for lodging proxies for a creditors* meeting (see 
Lainiire dc Roubaix v. Glen Glove and Hosiery Co., Ltd., [1926] S.C. 91 ; Digest Supp.) 

CO. ACT.-~T3 
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The section gives a general right to vote by proxy, using any proper form, and the 
proxies need not be sent to the company’s office before the meeting. Directors who, 
pursuant to the Court’s order, receive proxies are bound to use them (Re Dorman, 
Long & Co., Lid., [1934] Ch. 635; Digest Supp.). As to the construction of a proxy, 
see Re Waxed Papers, Ltd., [1937] 2 All E.R. 481, C.A. ; Digest Supp. 

Meetings of creditors and members. — The different classes of those affected 
must have separate meetings (Sovereign Life Assurance Co. v. Dodd, [1892] 2 Q.B. 573, 
C.A. ; Digest Supp.). As to the responsibility of determining what creditors are to 
be summoned as constituting a class, sec Practice Note, [1934] W.N. 142 ; Digest 
Supp. The members of a class not affected by the scheme need not be sent notice 
of any meeting (Re Tea Corporation, Ltd., Sorsbie v. Same Co., [1904] 1 Ch. 12, C.A. ; 
10 Digest 1057, 7395). The Court must be satisfied that the statutory provisions 
have been complied with, that the classes of creditors or members have been fairly 
represented by those who attended, and that the statutory majority approving the 
scheme is acting bond fide in the interest of the class it professes to represent. The 
arrangement must also be such as a man of business would reasonably approve, and 
fair and reasonable as regards the different classes, if any (Re Alabama, New Orleans, 
Texas and Pacific Junction Rail. Co., supra). 

Subsection (2) : Sanction by the Court. — ^Thc ai:>plicalion is by petition under 
R.S.C., Order 5313, rule 5 (h), and must be supported by affidavit unless otherwise 
ordered (ibid., r. 3). If there is a winding up by the Court pending, a report may be 
required from the official receiver (Companies (Winding-up) Rules, 1929, rule 75). 
The sanction of the meeting is generally obtained before the sanction of the Court, 
but it is immaterial in what order the sanctions arc obtained (Re Dynevor, Dyffryn 
and North Abbey Collieries Co. (1879), 11 Ch.D. 605, C.A. ; 10 Digest 1055, 7377). 
For forms of i^ctition, sec Kiicy. Court F'orms, title Comxmnics, Vol. 6, p. 191, Form 
No. 82. 

Definitions. — " Member ” (section 26) ; " contributory ” (section 213) ; " officer 
who is in default ” (.section 440 (2)) ; “ company ”, ” memorandum ”, ” officer ”, 
” registrar of companies ” the Couit ” (section 455 (1)). 

207. Information as to compromises with creditors and 
members.— (1) Whore a mooting of creditors or any class of creditors or 
of members or any class of members is summoned under the last foregoing 
section there shall — 

(a) with every notice summoning the meeting which is sent to a 

creditor or member, be sent also a statement complaining the 
effect of the compromise or arrangement and in particular stating 
any material interests of the directors of the company, whether 
as directors or as members or as creditors of the company or 
otherwise, and the effect thereon of the compromise or arrange- 
ment, in so far as it is different from the effect on the like interests 
of other persons ; and 

(b) in every notice summoning the meeting which is given by advertise- 

ment, be included either such a statement as aforesaid or a notili- 
cation of the place at which and the manner in which creditors or 
members entitled to attend the meeting may obtain copies of 
such a statement as aforesaid. 

(2) Where the compromise or arrangement affects the rights of debenture 
holders of the company, the said statement shall give the like explanation as 
respects the trustees of any deed for securing the issue of the debentures as it 
is required to give as respects the company’s directors. 

(3) Where a notice given by advertisement includes a notification that 
copies of a statement explaining the effect of the compromise or arrangement 
proposed can be obtained by creditors or members entitled to attend the 
meeting, every such creditor or member shall, on making application in the 
manner indicated by the notice, be furnished by the company free of charge 
with a copy of the statement. 

(4) Where a company makes default in complying with any requirement 
of this section, the company and every officer of the company who is in 
default shall be liable to a fine not exceeding five hundred pounds, and for 
the purpose of this subsection any liquidator of the company and any 
trustee of a deed for securing the issue of debentures of the company shall 
be deemed to be an officer of the company ; 
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Provided that a person shall not be liable under this subsection if that 
person shows that the default was due to the refusal of any other person, 
being a director or trustee for debenture holders, to supply the necessary 
particulars as to his interests. 

(5) It shall be the duty of any director of the company and of any 
trustee for debenture holders of the company to give notice to the company 
of such matters relating to himself as may be necessary for the purposes of 
this section, and any person who makes default in complying with this 
subsection shall be liable to a fine not exceeding fifty pounds. 

NOTES 

The section combines section 40 (1) to (4) and section 41 (1), (3). (4) of the 1947 
Act, which came into force on July 1, 1948. 

General note. — Section 206 provided for sanction by the Court of compromises 
or arrangements, and substantially reproduced section 153 of the 1929 Act. As the 
provision stood under the 1929 Act, it was possible for the Court’s sanction to be 
obtained without the Court being informed on various material points and in particular 
without knowing what the personal interests were of directors or trustees for debenture- 
holders who recommended the scheme. 

The present section therefore provides that, where a meeting is summoned under 
section 206 a statement must be sent with the notice convening the meeting 
(a) explaining the effect of the compromise or arrangement, and (b) stating any 
material interests of the directors (or, where the compromise or arrangement affects 
the rights of debenture-holders, of the trustees for the debenture-holders) in whatever 
capacity they hold those interests, and the effect of the compromise or arrangement 
on those interests, so far as the effect is different from the effect thereof on the like mterests 
of other persons. If the notice summoning the meeting is given by advertisement, a 
statement to the like effect must be included or it must state where and how a creditor 
or member entitled to attend the meeting may obtain a copy of the statement, which 
must be furnished to such creditor or member free of charge on application in the 
manner indicated in the notice. A penalty is imposed on the company and officers if 
default is made. Directors and trustees are under a duty to give all necessary information 
with a penalty in default. 

Meetings of members and creditors. — See section 206. 

Compromise or arrangement. — See section 206. 

Trustee for debenture -holders. — A trustee for debenture-holders is in the 
same fiduciary position as regards the debenture-holders as a director is as regards the 
members of a company (Re Magadi Soda Co., Ltd. (1925), 94 L.J. Ch. 217 ; Digest 
Supp.). In the same way, therefore, as the members of a company ought to know how 
a director’s interests are affected by the scheme, so the debenture-holders ought to 
have the like information as regards the trustees. It should be noted, however, that 
the directors’ interests must also be disclosed, even though the scheme affects 
debenture -holders. 

Definitions. — “Member” (section 26); “arrangement” (section 206 (6)); 
“ company ” (section 206 (6), 455 (1)) ; ” officer who is in default ” (section 440 (2)) ; 
“ company ”, “ director ”, “ officer ” (section 455 (1)). 


208. Provisions for facilitating reconstruction and amalgama- 
tion of companies. — (1) Where an application is made to the court under 
section two hundred and six of this Act for the sanctioning of a compromise 
or arrangement proposed between a company and any such persons as are 
mentioned in that section, and it is shown to the court that the compromise 
or arrangement has been proposed for the purposes of or in connection 
with a scheme for the reconstruction of any company or companies or the 
amalgamation of any two or more companies, and that under the scheme 
the whole or any part of the undertaking or the property of any company 
concerned in the scheme (in this section referred to as '‘a transferor coni- 
pany is to be transferred to another company (in this section referred 
to as ** the transferee company '*), the court may, either by the order 
sanctioning the compromise or arrangement or by any subsequent order, 
make provision for all or any of the following matters : — 

(a) the transfer to the transferee company of the whole or any part 
of the undertaking and of the property or liabilities of any trans- 
feror company ; 
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(b) the allotting or appropriation by the transferee company of any 

shares, debentures, policies or other like interests in that company 
which under the compromise or arrangement are to be allotted 
or appropriated by that company to or for any person ; 

(c) the continuation by or against the transferee company of any legal 

proceedings pending by or against any transferor company ; 

(d) the dissolution, without winding up, of any transferor company ; 

(e) the provision to be made for any persons, who within such time 

and in such manner as the court directs, dissent from the com- 
promise or arrangement ; 

(f) such incidental, consequential and supplemental matters as are 

necessary to secure that the reconstruction or amalgamation 
shall be fully and effectively carried out. 

(2) Where an order under this section provides for the transfer of 
property or liabilities, that property shall, by virtue of the order, be trans- 
lerred to and vest in, and those liabilities shall, by virtue of the order, be 
transferred to and become the liabilities of, the transferee company, and 
in the case of any property, if the order so directs, freed from any charge 
which is by virtue of the compromise or arrangement to cease to have effect. 

(3) Where an order is made under this section, every company in 
relation to which the order is made shall cause an office copy thereof to be 
delivered to the registrar of companies for registration within seven days 
after the making of the order, and if default is made in complying with this 
subsection, the company and every officer of the company who is in default 
shall be liable to a default fine. 

(4) In this section the expression property '' includes property, rights 
and powers of every description, and the expression '' liabilities includes 
duties. 

(5) Notwithstanding the provisions of subsection (6) of section two 
hundred and six of this Act, the expression company in this section 
does not include any company other than a company within the meaning 
of this Act. 

NOTES 

The section reproduces section 154 of the 1929 Act. 

Amalgamation and reconstruction. — See generally, 5 Halsbury’s Laws 
(2nd Edn.), pp. 790 et seq. The terms have no precise legal meaning, but a recon- 
struction normally entails the transfer of an undertaking to another company, consisting 
substantially of the same shareholders, with a view to its being continued by the 
transferee company. Amalgamation is a blending of two or more existing under- 
takings into one, the shareholders of each company becoming substantially the 
shareholders in the company which is to carry on the blended undertakings. The 
question whether a winding up is for the purpose of reconstruction or amalgamation 
depends upon the whole circumstances of the winding up {Re South African Supply 
and Cold Storage Co., Wild v. Same Co., [1904] 2 Ch. 268; 10 Digest 1016, 7056). 
See further as to the meaning of these terms, the Trustee Act, 1925, section 10 (3) (c) 
(20 Halsbury's Statutes 104) and Re Walker's Settlement, Royal Exchange Assurance 
Corporation v. Walker, [1935] Ch. 567, C.A. ; Digest Supp. 

Application to the Court. — The application is made by summons in chambers 
under R.S.C., Order 53B, rule 8 (h). Application must be made ex parte by summons 
in chambers to the judge for directions as to proceedings to be taken [ibid., rule 10). 
A respondent to such summons is required to enter an appearance {ibid., rule 9). For 
forms, see Ency. Court Forms, title Companies, Vol. 6, Forms Nos. 90 et seq. 

Order on application. — ^The order to be made on any such application may 
be in the prescribed form (see R.S.C., Appendix L, Form No. 37) with such variations 
as the circumstances of tlie case may require (R.S.C., Order 53B, r. 13). 

Directions by Court. — The necessary directions by the Court may be included 
in the order made by the Court on the hearing of the petition to sanction the scheme, 
but more usually liberty is reserved in that order to apply for further directions as to 
any of the matters set out in subsection (1), supra {Re Star Tea Co., Ltd., [1930] 
W.N. 4 ; Digest Supp.). For the practice to refer to the registrar for the necessary 
orders, see Piactice Note, [1939] W.N. 121 ; Digest Supp. 
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Company. — It will be noted that the term “ company " has not here the 
extended meaning given in section 206 (6) (see subsection (5), supra). 

Transfer of liabilities, etc., of transferor company. — Non -transferable 
contracts, c.g., contracts of personal service, are not included {Nokes v. Doncaster 
Amalgamated Collieries, Lid., [1940] A.C. 1014 ; [1940] 3 All E.R. 549, H.L. ; 

2nd Digest Supp.). Income tax benefits as to deductions for wear and tear and losses 
are not transferred (United Steel Cos., Ltd. v. Cullington, [1940] A.C. 812; [1940] 
2 All E.R. 170, H.L. ; 2nd Digest Supp.). 

Definitions. — “Arrangement** (section 206(6)); “default fine”, “officer 
who is in default ’* (section 440) ; “ company *’, “ debenture “ officer ", “ share 
“the Court'* (section 455 (1)); “person** (Interpretation Act, 1889, section 19; 
18 Halsbury’s Statutes 1001). 

209. Power to acquire shares of shareholders dissenting from 
scheme or contract approved by majority. — (1) Where a scheme or 
contract involving the transfer of shares or any class of shares in a company 
(in this section referred to as “ the transferor company to another com- 
pany, whether a company within the meaning of this Act or not (in this 
section referred to as the transferee company has, within four months 
after the making of the offer in that behalf by the transferee company been 
approved by the holders of not less than nine tenths in value of the shares 
whose transfer is involved (other than shares already held at the date of the 
offer by, or by a nominee for, the transferee company or its subsidiary), the 
transferee company may, at any time within two months after the expiration 
of the said four months, give notice in the prescribed manner to any dissenting 
shareholder that it desires to acquire his shares, and when such a notice is 
given the transferee company shall, unless on an application made by the 
dissenting shareholder within one month from the date on which the notice 
was given the court thinks fit to order otherwise, be entitled and bound to 
acquire those shares on the terms on which, under the scheme or contract, 
the shares of the approving shareholders are to be transferred to the trans- 
feree company : 

Provided that where shares in the transferor company of the same class 
or classes as the shares whose transfer is involved are already held as afore- 
said to a value greater than one tenth of the aggregate of their value and 
that of the shares (other than those already held as aforesaid) whose transfer 
is involved, the foregoing provisions of this subsection shall not apply 
unless — 

(a) the transferee company offers the same terms to all holders of the 

shares (other than those already held as aforesaid) whose transfer 
is involved, or, where those shares include shares of different 
classes, of each class of them ; and 

(b) the holders who approve the scheme or contract, besides holding 

not less than nine tenths in value of the shares (other than those 
already held as aforesaid) whose transfer is involved, are not less 
than three fourths in number of the holders of those shares. 

(2) Where, in pursuance of any such scheme or contract as aforesaid, 
shares in a company are transferred to another company or its nominee, 
and those shares together with any other shares in the first-mentioned 
company held by, or by a nominee for, the transferee company or its sub- 
sidiary at the date of the transfer comprise or include nine tenths in value 
of the shares in the first-mentioned company or of any class of those shares, 
then — 

(a) the transferee company shall within one month from the date of 
the transfer (unless on a previous transfer in pursuance of the 
scheme or contract it has already complied with this requirement) 
gives notice of that fact in the prescribed manner to the holders 
of the remaining shares or of the remaining shares of that class, 
as the case may be, who have not assented to the scheme or 
contract ; and 
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(b) any such holder may within three months from the giving of the 
notice to him require the transferee company to acquire the 
shares in question ; 

and where a shareholder gives notice under paragraph (b) of this subsection 
with respect to any shares, the transferee company shall be entitled and 
bound to acquire those shares on the terms on which under the scheme or 
contract the shares of the approving shareholders were transferred to it, 
or on such other terms as may be agreed or as the court on the application 
of cither the transferee company or the shareholder thinks fit to order. 

(3) Where a notice has been given by the transferee company under 
subsection (1) of this section and the court has not, on an application made 
by the dissenting shareholder, ordered to the contrary, the transferee 
company sliall, on the expiration of one month from the date on which the 
notice has been given, or, if an application to the court by the dissenting 
shareholder is then pending, after that application has been disposed of, 
transmit a copy of the notice to the transferor company together with an 
instrument of transfer executed on behalf of the shareholder by any person 
appointed by the transferee company and on its own behalf by the transferee 
company, and pay or transfer to the transferor company the amount or 
other consideration representing the price payable by the transferee company 
for the shares which by virtue of this section that company is entitled to 
acquire, and the transferor company shall thereupon register the transferee 
company as the holder of those shares : 

Provided that an instrument of transfer shall not be required for any 
share for which a share warrant is for the time being outstanding. 

(4) Any sums received by the transferor company under this section 
shall be paid into a separate bank account, and any such sums and any 
other consideration so received shall be held by that company on trust for 
the several persons entitled to the shares in respect of which the said sums 
or other consideration were respective ly received. 

(5) In this section the expression “ dissenting shareholder includes 
a shareholder who has not assented to the scheme or contract and any 
shareholder who has failed or refused to transfer his shares to the transferee 
company in accordance with the scheme or contract. 

(6) In relation to an offer made by the transferee company to share- 
holders of the transferor company before the commencement of this Act, 
this section shall have effect — 

(a) with the substitution, in subsection (1), for the words '' the shares 

whose transfer is involved (other than shares already held at 
the date of the offeT by, or by a nominee for, the transferee 
company or its subsidiary) of the words “ the shares affected 
and with the omission of the proviso to that subsection ; 

(b) with the omission of subsection (2) ; and 

(c) with the emission, in subsection (3), of the words “ together with 

an instrument of transfer executed on behalf of the shareholder 
by any person appointed by the transferee company and on its 
own behalf by the transferee company ” and of the proviso to 
that subsection. 

NOTES 

This section combines section 155 of the 1929 Act and section 11 of the 1947 Act. 
The latter section came into force on July 1, 1948. 

General note. — By the provisions of section 155 of the 1929 Act, power was 
given to a company on a scheme or contract involving the transfer of its shares to 
another company, to acquire the shares of dissenting shareholders in certain circum- 
stances. That section, however, limited this power in the following ways : (1) the 
procedure was not available to a company where it already held more than 10 per cent, 
of the shares or class of shares which it desired to acquire ; (2) while a company, if it 
obtained 90 per cent, of the shares or class of shares comprised in a scheme or contract, 
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could compel ilie dihsenting minority to sell their shares, the dissenting minority had 
no power to compel the company to acquire the shares held by them, although their 
position as a small minority in a subsidiary company might be anything but satis- 
factory ; (3) where the transferee company gave notice to a dissenting shareholder 
of its desire to acquire his shares, failing an order by the Court to the contrary, the 
transferor company became bound to register the transferee company as the holder 
of the shares. This amounted to the shares of the dissenting shareholder being trans- 
ferred without an instrument of transfer being executed and was inconsistent with 
section 63 of the 1929 Act (now section 75, ante), which provided that it should not 
be lawful for a company to register a transfer of shares unless a proper instrument 
of transfer had been delivered to the company. These limitations have now been 
removed. 

Effect of changes. — (i) Percentage required for approval. In computing the 
90 per cent, required for approval of the scheme, any shares already held by, or by a 
nominee for, the transferee company or its subsidiary are not to be includetl. 

(ii) Procedure for acquiring shares of dissentients. The procedure is now available 
even where the transferee company or its nominee already holds more than 10 per cent, 
of the shares or class of shares it proposes to acquire provided the transferee company 
offers the same terms to all holders of the shares, or of each class of shares affected 
and the scliemc must be approved by not less than 75 per cent, in number of the 
holders, holding between them not less than 90 per cent, of the shares affected. 

(iii) Notice to dissentients (subsection (2)). Whore shares have been so acquired by a 
company, with the result that, with shares already held by that company or its nominee, 
it controls 90 per cent, of those shares or of that class of shares, notice of that fact (if 
not already given) must be given to any dissenting shareholders within one month of 
the transfer, and any dissenting shareholder may then require the transferee company 
to acquire his shares within three months of notice reejuiring the company to do so. 
The company must then acquire those shares on the terms on which it acquired those 
of the approving shareholders or on such other terms as may be agreed or as may be 
fixed by the Court, (iv) Instrument of transfer. Where a transferee company 
compulsorily acquires shares of dissenting shareholders under this section, an instru- 
ment of transfer may be executed on behalf of the shareholder by a person appointed 
by the transferee company and on its own behalf by the company and the instrument 
of transfer must be transmitted to the transferor company together with the notice 
required under subsection (3), supra. No instrument of transfer is, however, required 
for any share for which a share warrant is outstanding. 

The new provisions here introduced are not retrospective and will not apply where 
an offer has been made before the section came into force. 

Notice in prescribed manner. — For the form prescribed, see Board of Trade 
Form No, 100 (S.R. & O. 1929 No. 823, Schedule, see Appendix V, post). 

Terms for acquisition of shares of dissentients. — See generally, note (1) 
to section 11 in Magnus and Estrin on the Companies Act, 1947. The terms may, 
in the absence of agreement, be settled by the Court. , The Court is not bound to 
accept the figures given by the company as the price for the acquisition of the shares 
of a dissenting shareholder (Re Castner-Kellner Alkali Co., Ltd., [1930] 2 Ch. 349; 
Digest Supp.) and the power of the Court is not affected by the fact that the transferee 
company has been amalgamated with a third company (ibid.). But the Court will 
not vary the terms of tlic scheme or contract unless it is affirmatively established that, 
notwithstanding the views of a large majority of the shareholders, the scheme is unfair 
(Re Evertite Locknuts, Ltd., [1945] Ch. 220 ; [1945] 1 All E.R. 401 ; 2nd Digest Supp.). 
The application is by summons, R.S.C., Order 53 B, r. 8 (c), S.I. 1948 No. 1756. 

Definitions. — “ Share warrant " (section 83) ; “ subsidiary " (section 154) ; 

“ company ", " share " " the Court" (section 455 (1)) ; " person " (rnterpretation 
Act, 1889, section 19 ; 18 Halsbury’s Statutes 1001). 

Minorities 

210. Alternative remedy to winding up in cases of oppression — 

(1) Any member of a company who complains that the affairs of the com- 
pany are being conducted in a manner oppressive to some part of the mem- 
bers (including himself) or, in a case falling within subsection (3) of section 
one hundred and sixty-nine of this Act, the Board of Trade, may make an 
application to the court by petition for an order under this section. 

(2) If on any such petition the court is of opinion — 

(a) that the company’s affairs are being conducted as aforesaid ; and 

(b) that to wind up the company would unfairly prejudice that part 
of the members, but otherwise the facts would justify the making 
of a winding-up order on the ground that it was just and equitable 
that the company should be wound up ; 
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the court may, with a view to bringing to an end the matters complained 
of, make such order as it thinks fit, whether for regulating the conduct of 
the company’s affairs in future, or for the purchase of the shares of any 
members of the company by other members of the company or by the com- 
pany and, in the case of a purchase by the company, for the reduction 
accordingly of the company’s capital, or otherwise. 

(3) Where an order under this section makes any alteration in or 
addition to any company’s memorandum or articles, then, notwithstanding 
anything in any other provision of this Act but subject to the provisions 
of the order, the company concerned shall not have power without the leave 
of the court to make any further alteration in or addition to the memorandum 
or articles inconsistent with the provisions of the order ; but, subject to tlie 
foregoing provisions of this subsection, the alterations or additions made 
by the order shall be of the same effect as if duly made by resolution of the 
company and the provisions of this Act shall apply to the memorandum or 
articles as so altered or added to accordingly. 

(4) An office copy of any order under this section altering or adding 
to, or giving leave to alter or add to, a company’s memorandum or articles 
shall, within fourteen days after the making thereof, be delivered by the 
company to the registrar of companies for registration ; and if a company 
makes default in complying with this subsection, the company and every 
officer of the company who is in default shall be liable to a default fine. 

(5) In relation to a petition under this section, section three hundred 
and sixty-five of this Act shall apply as it applies in relation to a winding-up 
petition, and proceedings under this section shall, for the purposes of Part V 
of the Economy (Miscellaneous Provisions) Act, 1926, be deemed to be 
proceedings under this Act in relation to the winding up of companies. 

NOTES 

The section reproduces section 9 of the 1947 Act, which came into force on 
July 1, 1948. 

The effect of the section is that, apart from the extended jurisdiction of the 
Court as to winding up in such cases (see section 225) the Court also has power, without 
winding up the company, to impose upon the parties to a dispute in a case of oppression 
of minorities whatever settlement it considers just and equitable. The reason for 
this is that, in many cases, ’the winding up of the company would not benefit the 
minority shareholders since the break-up value of the assets might be small or the 
only available purchaser might be that very majority whose oppression had driven 
the minority to seek redress. It will be noted that a petition under this section may 
be presented either by a member of the company, or by the Board of Trade under 
section 169. In the case of a petition by a member, it may be presented by him only 
if he is one of the minority being oppressed. 

Application to the Court by petition. — A procedure similar to that in appli- 
cations under R.S.C., Order 53B, rule 5, would seem to be appropriate. As to the 
title of the petition, see ibid., rule 4, and see generally as to the form of petition, etc., 
notes to ibid., rule 5, in the Annual Practice. 

Subsection (2). — The subsection applies only where the conditions in para- 
graphs (a) and (b) are fulfilled. Where the requirements of paragraph (a) are satisfied, 
but the making of a winding-up order would not unfairly prejudice those members 
on whose behalf the petition is presented, the provisions of section 225 (2), post, will 
apply. The Court has a discretion as to which order it should make in the circum- 
stances. Any order made must have in view the bringing to an end the matters 
complained of and it is for that reason that the Court has an unfettered discretion. 
Although it is not expressly stated, by implication from subsection (3) it is obvious 
that the Court has power, for this purpose, to alter or add to the company's memo- 
randum or articles. 

Alteration of memorandum and articles. — As to alteration of memorandum, 
see generally, sections 4, 5, 22, 23, 380. As to alteration of articles, see sections 10, 380. 
Notwithstanding, however, any of these provisions, any alteration or addition which 
would be inconsistent with the alterations or additions made by order of the Court 
must be sanctioned by the Court, unless the provisions of the order permit it to be 
made. 

Definitions. — “ Member " (section 26) ; ** default fine ** officer who is in 
default ” (section 440) ; articles ", " company ", " memorandum ", " officer ", 
" registrar of companies ", " share " (section 455 (1)). 
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Part V 
Winding Up 
(i) Preliminary 

Modes of Winding Up 

211. Modes of winding up. — (1) The winding up of a company 
may be either — 

(a) by the court ; or 

(b) voluntary ; or 

(c) subject to the supervision of the court. 

(2) The provisions of this Act with respect to winding up apply, unless 
the contrary appears, to the winding up of a company in any of those modes. 

NOTES 

The section reproduces section 156 of the 1929 Act. 

Winding up. — A registered company can only be extinguished by winding up 
(see Reuss [Princess) v. Bos (1871), L.R. 5 H.L. 176; 10 Digest 818, 5331), or in 
certain cases by being struck off the register without any winding-up proceedings 
being taken (see, e.g,, section 353, post). The winding up of a company is a statutory 
process by which the existence of a company is brought to an end, and this process 
may be instituted in any one of three ways here indicated. The effect of a winding up 
is that the company’s assets are realised and applied in payment of its liabilities, and 
the surplus, if any, is then distributed among the members according to their rights 
and interests in the company (see sections 265, 302). The person appointed for 
realising the company’s assets and distributing the proceeds thereof as provided for 
by the Act is the liquidator, who, in the case of a winding up by the Court, is generally 
the official receiver (sections 233, 237). 

It should be noted that under section 353 the registrar has power to remove from 
the register the name of a company which has ceased to carry on business. 

Winding up by the Court. — See sections 218 et seq. 

Voluntary winding up. — Sec sections 278 et seq. 

Winding up subject to supervision. — See sections 311 seq. 

Provisions applicable to every mode of winding up. — See sections 316 to 365. 

Definitions. — “ Company " the Court " (section 455 (1)). 


Contributories 

212. Liability as contributories of present and past members. — 

(1) In the event of a company being wound up, every present and past 
member shall be liable to contribute to the assets of the company to an 
amount sufficient for payment of its debts and liabilities, and the costs, 
charges and expenses of the winding up, and for the adjustment of the 
rights of the contributories among themselves, subject to the provisions 
of subsection (2) of this section and the following qualifications : — 

(a) a past member shall not be liable to contribute if he has ceased to 

be a member for one year or upwards before the commencement 
of the winding up ; 

(b) a past member shall not be liable to contribute in respect of any 

debt or liability of the company contracted after he ceased to be 
a member ; 

(c) a past member shall not be liable to contribute unless it appears 

to the court that the existing members are unable to satisfy the 
contributions required to be made by them in pursuance of this 
Act ; 

(d) in the case of a company limited by shares no contribution shall be 

required from any member exceeding the amount, if any, unpaid 
on the shares in respect of which he is liable as a present or past 
member ; 
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(e) in the case of a company limited by guarantee, no contribution 

shall, subject to the provisions of subsection (3) of this section, 
be required from any member exceeding the amount undertaken 
to be contributed by him to the assets of the company in the 
event of its being wound up ; 

(f) nothing in this Act shall invalidate any provision contained in any 

policy of insurance or other contract whereby the liability of 
individual members on the policy or contract is restricted, or 
whereby the funds of the company are alone made liable in respect 
of the policy or contract ; 

(g) a sum due to any member of a company, in his character of a 

member, by way of dividends, profits or otherwise shall not be 
deemed to be a debt of the company, payable to that member 
in a case of competition between himself and any other creditor 
not a member of the company, but any such sum may be taken 
into account for the purpose of the final adjustment of the rights 
of the contributories among themselves. 

(2) In the winding up of a limited company, any director or manager, 
whether past or present, whose liability is, under the provisions of this Act, 
unlimited, shall, in addition to his liability (if any) to contribute as an 
ordinary member, be liable to make a further contribution as if he were 
at the commencement of the winding up a member of an unlimited company : 

Provided that — 

(a) a past director or manager shall not be liable to make such 
further contribution if he has ceased to hold office for a year or 
upwards before the commencement of the winding up ; 

(b) a past director or manager shall not be liable to make such 
further contribution in respect of any debt or liability of the 
company contracted after he ceased to hold office ; 

(c) subject to the articles of the company, a director or manager 
shall not be liable to make such further contribution unless the 
court deems it necessary to require that contribution in order 
to satisfy the debts and liabilities of the company and the costs, 
charges and expenses of the winding up. 

(3) In the winding up of a company limited by guarantee which has a 
share capital, every member of the company shall be liable, in addition to 
the amount undertaken to be contributed by him to the assets of the com- 
pany in the event of its being wound up, to contribute to the extent of any 
sums unpaid on any shares held by him. 

NOTES 

The section reproduces section 157 of the 1929 Act. 

The effect of the section is in general that every present member is liable to 
contribute to the assets of a company on its being wound up, and with certain 
reservations, every x^ast member is also so liable (subsection (1)). In all cases, the 
liability of any member, past or present, is limited in the case of a company limited by 
shares, to the amount unpaid on the shares, or, in the case of a company limited by 
guarantee, to the amount undertaken to be contributed by him, while if the last- 
mentioned comx:)any has a share capital, in addition to his liability under guarantee, 
he may be called upon to contribute up to the nominal value of his shares {ibid., sub- 
paragraphs (d), (e) and subsection (3)). The liability may also be restricted in certain 
other events (subsection (1) (f), (g)), and past members cannot be compelled to 
contribute anything in the conditions mentioned in siib-paragrai^hs (a), (b) {ibid.) 

It should, however, be noted that persons who are neither past nor present members 
may be liable as contributories (subsection (2)). As to who is a contributory, see 
section 213. 

Member. — As to the meaning of member, see section 26. In practice, the register 
of members is resorted to for evidence as to membership (a^ to which, see section 110), 
but it should be noted that under section 118 the register is only prim a Jade evidence. 
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As to the liability of a deceased member, sec section. 215, and as to the case where a 
contributory becomes bankrupt, see section 216. For provisions as to married women, 
see section 217. 

Unpaid calls. — Where calls are paid other than in money, what is taken instead 
must be a proper consideration for the release of the amount due on the call, or it will 
not amount to payment of the call (Re White Star Line, Ltd., [1938] Ch. 458, C.A.). 

Unlimited liability of directors. — Sec section 203. 

Other related provisions. — Settling list of contributories (section 257 and 
the Companies (Winding-up) Rules 1929, 76, 78, 79, 80, 81, 82, 83) ; power to make 
calls (section 260 and ibid., rule 84) ; liquidator making call, etc. (section 273, but sec 
also ibid., rules 85 to 87) ; order by Court against contributory (sections 261, 262) ; 
power of Court to arrest absconding contributory (section 274) ; distribution of surplus 
assets to contributories (section 265) ; inability to pay debts (section 223). 

Definitions. — “ Company limited by shares “ company limited by guarantee " 
(section 1 (2)) ; “ member ” (section 26) ; “ contributory (section 213) ; “ com- 
mencement of the winding up ” (section 229) ; “ articles “ company “ director ” 
“ share “ the Court ” (section 455 (1)). 

213. Definition of “contributory”. — The term “contributory” 
means every per§on liable to contribute to the assets of a company in the 
event of its being wound up, and for the purposes of all proceedings for 
determining, and all proceedings prior to the final determination of, the 
persons who arc to be deemed contributories, includes any person alleged to 
be a contributory. 

NOTES 

The section reproduces section 158 of the 1929 Act. 

Contributory.— Every holder of fully paid up shares is a contributory since 
every member of the company is primarily liable to contribute, subject to the limit of 
the amount he can be called upon to pay (Rc Anglesea Colliery Co. (1866), 1 Ch. App. 
555 ; 10 Digest 909, 6215 ; Re Aidall, Ltd., [1933] Ch. 323, C.A. ; Digest Supp.). 
A holder of fully paid shares will not, however, be placed on the list of contributories, 
except at his own desire, since he is no longer liable to make any contribution to the 
assets (Leifchild’s Case (1865), L.R. 1 Eq. 231 ; 10 Digest 909, 6214). A person 
whose shares have been forfeited is not a contributory (Ladies' Dress Association v. 
Fulhrook, [1900] 2 Q.B. 376, C.A. ; 9 Digest 431, 2799). As to the nature of a contri- 
butory’s liability, see section 214. As to set-off by contributory, see section 259, and 
as to adjustment of rights of contributories, sec section 265. 

Winding up . — See section 211. 

Definitions. — “Company” (section 455(1), post); “person” (Interpretation 
Act, 1889, section 19 ; 18 Halsbury's Statutes 1001). 

214. Nature of liability of contributory. — The liability of a contri- 
butory shall create a debt (in England of the nature of a specialty) accruing 
due from him at the time when his liability commenced, but payable at the 
times when calls are made for enforcing the liability. 

NOTES 

The section reproduces section 159 of the 1929 Act. 

Specialty debt. — The period of limitation is twelve years (Limitathm Act, 1939, 
section 2 (3) ; 32 Halsbury’s Statutes 226). The liability to contribute in a winding up 
is, as in the case of a call made while the company is a going concern, a debt in the 
nature of a specialty and binds persons liable to be placed on the list of contributories 
equally with persons registered as members (Buck v. Robsoyi (1870) L.R. 10 Eq. 629; 
10 Digest 917, 6282). Before liquidation, the liability of shareholders to future calls 
does not become a debt until a call is made (Whittaker v. Kershaw (1890), 45 Cli.D. 
320, C.A. ; 10 Digest 912, 6235). 

Definition. — “ Contributory ” (sections 213, 455 (1)). 

215. Contributories in case of death of member. — (1) If a contri- 
butory dies either before or after he has been placed on the list of contri - 
butories, his personal representatives, and the heirs and legatees of heritage 
of his heritable estate in Scotland, shall be liable in a due course of adminis- 
tration to contribute to the assets of the company in discharge of his liability 
and shall be contributories accordingly. 

(2) Where the personal representatives are placed on the list of contri- 
butories, the heirs or legatees of heritage need not be added, but they may 
be added as and when the court thinks fit. 
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(3) If in England the personal representatives make default in paying 
any money ordered to be paid by them, proceedings may be taken for 
administering the estate of the deceased contributory and for compelling 
payment thereout of the money due. 

NOTES 

The section reproduces section 160 of the 1929 Act. 

Death of contributory.— A deceased member, or his estate, remains a member 
for the i)urposcs of the articles of association so long as his name remains on the register 
without notice to the company of his death {Nezv Zealand Gold Extraction Co. 
(Newbery-Vautin Process) v. Peacock, [1894] 1 Q.B. 622, C.A. ; 9 Digest 322, 2039). 

Joint holders. — If shares are registered in joint names, and one of the joint 
holders dies before winding up, his estate is not liable [Hill's Case (1875), L.R. 20 Eq. 
585; 9 Digest 410, 2635). 

Personal representatives.— Personal representatives are not liable unless 
they are registered with their consent as holders of the shares, in which case they 
are personally liable and may be placed on the list in their own right, although described 
as executors in the register [Duff’s Executors’ Case (1866), 32 Ch.D. 301, C.A. ; 9 Digest 
262, 1624). Personal representatives i)laced on the list in their representative capacity 
are only liable to the extent of the assets in their hands prd'perly administered 
[Baird’s Case (1870), 5 Ch. App. 725 ; 9 Digest 405, 2593). 

Definitions. — “ Contributory ” (sections 213, 455 (1)) ; " company ", " the 

Court " (section 455 (1)). 


216. Contributories in case of bankruptcy of member. — If a 

contributory becomes bankrupt, either before or after he has been placed on 
the list of contributories, — 

(a) his trustee in bankruptcy shall represent him for all the purposes 

of the winding up, and shall be a contributory accordingly, and 
may be called on to admit to proof against the estate of the 
bankrupt, or otherwise to allow to be paid out of his assets in 
due course of law, any money due from the bankrupt in respect 
of his liability to contribute to the assets of the company ; and 

(b) there may be proved against the estate of the bankrupt the esti- 

mated value of his liability to future calls as well as calls already 
made. 

NOTES 

The section reproduces section 161 of the 1929 Act. 

Bankruptcy of contributory. — Proofs in respect of future calls and the receipt 
of a dividend thereon out of the bankrupt’s estate do not render the shares fully paid 
[Be West Coast Gold Fields, Ltd., Rowe’s Trustees’ Claim, [1906] 1 Ch. 1, C.A. ; 
io Digest 1004, 6972). If the contributory becomes bankrupt after he has been placed 
on the list, his name remains on it [Re Cape Breton Co. (1881), 19 Ch.D. 77, C.A. ; 
10 Digest 983, 6788). If, however, adjudication takes place before the commencement 
of the winding up, he cannot be placed on the list, nor can his trustee if he has dis- 
claimed the shares [Re West of England Bank, Ex parte Budden and Roberts (1879), 
12 Ch.D. 288 ; 9 Digest 411, 2641). 

Disclaimer by trustee. — See 2 Halsbury's Laws (2nd Edn.), pp. 254-261. 
If the trustee disclaims the shares, the liquidator can prove in the bankruptcy not only 
for all calls made before the disclaimer but also for damages caused by the disclaimer 
(sec Re Hallett, Ex parte National Insurance Co. (1894), 71 L.T. 408; 4 Digest 304, 
2851). 

Definitions. — "Contributory" (sections 213, 455 (1)); "company" (section 
455 (1)). 

217. Provision as to married women. — (1) The husband of a 
female contributory married before the date of the commencement of the 
Married Women's Property Act, 1882, or the Married Women's Property 
(Scotland) Act, 1881, as the case may be, shall, during the continuance of 
the marriage, be liable, as respects any liability attaching to any shares 
acquired by her before that date, to contribute to the assets of the company 
the same sum as she would have been liable to contribute if she had not 
married, and he shall be a contributory accordingly. 



SECTION 218 


205 


(2) Subject as aforesaid, nothing in this Act shall affect the provisions 
of the Married Women's Property Act, 1882, or the Married Women's 
Property (Scotland) Act, 1881. 

NOTE 

The section reproduces section 162 of the 1929 Act. 


(ii) Winding Up by the Court 
Jurisdiction 

218. Jurisdiction to wind up companies registered in England. 

— (1) The High Court shall have jurisdiction to wind up any company 
registered in England. 

(2) In the case of a company whose registered office is situate within 
the jurisdiction of the Chancery Court of the County Palatine of Lancaster 
or the Chancery Court of the Coimty Palatine of Durham, the palatine court 
shall have concurrent jurisdiction with the High Court to wind up the com- 
pany. 

(3) Where the amoimt of the share capital of a company paid up or 
credited as paid up does not exceed ten thousand pounds, the county court 
of the district in which the registered office of the company is situate shall, 
subject to the provisions of this section, have concurrent jurisdiction with 
the High Court to wind up the company. 

(4) Where a company is formed for working mines within the 
stannaries and is not shown to be working mines beyond the limits of the 
stannaries or to be engaged in any other undertaking beyond those limits, 
or to have entered into a contract for such working or undertaking, the court 
exercising the stannaries jurisdiction shall, whatever may be the amount 
of the capital of the company and wherever the registered office of the com- 
pany is situate, have concurrent jurisdiction with the High Court to wind 
up the company. 

(5) The Lord Chancellor may by order made by statutory instrument 
exclude a county court from having jurisdiction under this Act, and for the 
purposes of that jurisdiction may attach its district, or any part thereof, to 
any other county court, and may by statutory instrument revoke or vary 
any such order. 

In exercising his powers under this section, the Lord Chancellor shall 
provide that a county court shall not have jurisdiction under this Act 
unless it has for the time being jurisdiction in bankruptcy. 

An order made under this provision shall not affect any jurisdiction or 
powers vested in any county court under or by virtue of the Stannaries 
Court (Abolition) Act, 1896. 

(6) Every court in England having jurisdiction under this Act to 
wind up a company shall for the purposes of that jurisdiction have all the 
powers of the High Court, and every prescribed officer of the court shall 
perform any duties which an officer of the High Court may discharge by 
order of the judge thereof or otherwise in relation to the winding up of a 
company. 

(7) Nothing in this section shall invalidate a proceeding by reason of 
its being taken in a wrong court. 

(8) For the purposes of this section, the expression " registered office " 
means the place which has longest been the registered office of the company 
during the six months immediately preceding the presentation of the 
petition for winding up. 

NOTES 

The section reproduces section 163 of the 1929 Act, except that in subsection (5) 
it is now provided that the powers of the Lord Chancellor thereunder are exercisable 
by statutory instrument. 
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General note. — The section deals with courts having jurisdiction to wind up 
registered companies in England. These Courts are: (1) the High Court, which has 
jurisdiction in all cases, and (2) the Palatine Courts and certain County Courts 
(including the Stannaries Court) which have concurrent jurisdiction with the High 
Court in the cases of the companies here set out. As to the winding up of unregistered 
companies, see Part IX. 

High Court. — Under the 1929 Act, provision was made by ibid., section 164 
for the exercise of the jurisdiction of the High Court in winding up. That section 
was repealed by section 96 (1) of the 1947 Act (which came into force on July 1, 1948) 
and the jurisdiction is now exercised under fart III of the Supreme Court of Judicature 
(Consolidation) Act, 1925. 

Concurrent Jurisdiction. — ^The inferior courts who are given concurrent 
jurisdiction with the High Court under this section have, for the purposes of that 
jurisdiction, all the powers of the High Court. Thus prohibition will not lie to a 
county court wrongly exercising this jurisdiction, the remedy being by appeal (Re 
New Par Consols, Ltd, (No. 2), [1898] 1 Q.B. 669, C.A. ; 10 Digest 816, 5316). But 
as the powers of the High Court are exerci.sable only for the purposes of that jurisdiction, 
a County Court cannot issue a writ of fieri facias to enforce an order directing payment 
of money to a liquidator (Re Bassett's Plaster Co., Ltd., [1894] 2 Q.B. 96 ; 10 Digest 
816, 5575), nor can it decide a question as to title to property which arose before the 
winding up (Re Ilkley Hotel Co., [1893] 1 Q.B. 248; 10 Digest 816, 5314). But it 
may declare a floating charge invalid and set it aside as a fraudulent preference (Re 
Stanton (F. E.), Ltd., [1928] 1 K.B. 464 ; Digest Supp.). 

Registered office. — See section 107 and subsection (8), supra. 

Companies within the stannaries. — See sections 357 to 359, and generally, 
5 Halsbury’s Laws (2nd Edn.), pp. 822 et seq. The stannaries jurisdiction was trans- 
ferred to the County Courts of Cornwall by the Stannaries Court (Abolition) Act, 
1896, sections 1, 6, and the general practice of the County Court applies (see C.C.R., 
Order 48, rule 2). 

Statutory instrument. — See the Statutory Instruments Act, 1946. 

Exclusion of certain county courts. — Under the existing provisions, neither 
the City of London Court nor any county court within the London bankruptcy juris- 
diction have winding-up jurisdiction. Certain county courts outside that area have 
also been excluded. 

Wrong court. — ^This means inappropriate court and not a court having no 
jurisdiction (Re Southsea Garage, Ltd. (1911), 27 T.L.R. 295 ; 10 Digest 816, 5313). 

Definitions. — “ Company ", " company within the stannaries ", " prescribed ", 
" share " the Court " (section 455 (1)). 

219. Transfer of proceedings from one court to another and 
statement of case by county court. — (1) The winding up of a company 
by the court in England or any proceedings in the winding up may at any 
time and at any stage, and either with or without application from any of 
the parties thereto, be transferred from one court to another court, or may 
be retained in the court in which the proceedings were commenced although 
it may not be the court in which they ought to have been commenced. 

(2) The powers of transfer given by the foregoing provisions of this 
section may, subject to and in accordance with general rules, be exercised 
by the Lord Chancellor or by any judge of the High Court having jurisdiction 
under this Act, or, as regards any case within the jurisdiction of any other 
court, by the judge of that court. 

(3) If any question arises in any winding up proceeding in a county 
court which all the parties to the proceeding, or which one of them and the 
judge of the court, desire to have determined in the first instance in the High 
Court, the judge shall state the facts in the form of a special case for the 
opinion of the High Court, and thereupon the special case and the proceedings 
or such of them as may be required, shall be transmitted to the High Court 
for the purposes of the determination. 

NOTES 

The section reproduces section 165 of the 1929 Act. 

Transfer of proceedings. — See also the Companies (Winding-up) Rules, 1929, 
rules 43 et seq. Ibid., rule 44 provides that the judge of any court other than the 
High Court or a Palatine Court may at any time, for good cause shown, order any 
proceedings which have been commenced or are pending in his court to be transferred 
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to any court which has jurisdiction to order the winding up of a company, not being 
the High Court or a Palatine Court. The transfer can only be made to a court which 
has winding-up jurisdiction {Re Real Estates Co., [1893] 1 Ch. 398; 10 Digest 973, 
6718), but the fact that such winding-up jurisdiction is limited is immaterial {Re 
Vernon Heaton Co., Ltd., [1936] Ch. 289; Digest Supp.). A transfer of proceedings 
to the High Court will be ordered where a difficult question of law is involved {Re 
Laxon 6- Co., [1892] 3 Ch. 31, C.A. ; 10 Digest 973, 6715), or where the procedure in 
the High Court is more suitable to the conduct of the proceedings {Re Vestal Hosiery 
Co. (1922), 91 L.J. Ch. 627 ; 10 Digest 908, 6204). 

Proceedings in wrong court. — For meaning of “wrong court”, see note to 
section 218. Where a petition has been presented to such Court, the Court may make 
a winding up order and may at the same time order the proceedings to be transferred 
to the proper Court {Re Milford Haven Shipping Co., [1895] W.N. 16 ; 10 Digest 973, 
6717), unless they have been wdlfully taken in the wrong court, in which case they 
will be dismissed {Re Brighimore, Ex parte May (1884), 14 Q.B.D. 37 ; 4 Digest 38, 
329 (a bankruptcy case)). 

Definitions. — “ Company “ the Court ” (section 455 (1)). 

220. Jurisdiction to wind up companies registered in Scotland. 

— (1) The Court of Session shall have jurisdiction to wind up any company 
registered in Scotland. 

(2) When the Court of Session is in vacation, the jurisdiction conferred 
on that court by this section may, subject to the provisions of this Act, be 
exercised by the judge acting as vacation judge in pursuance of section four 
of the Administration of Justice (Scotland) Act, 1933. 

(3) Where the amount of the share capital of a company paid up or 
credited as paid up does not exceed ten thousand pounds, the sheriff court 
of the sheriffdom in which the registered office of the company is situate 
shall have concurrent jurisdiction with the Court of Session to wind up 
the company : 

Provided that — 

(a) it shall be lawful for the Court of Session, if it appears to the 

Court having regard to the amount of the assets of the com- 
pany expedient to do so, to remit to any sheriff court any 
jictition presented to the Court of Session for winding up any 
such company or to require any such petition presented to a 
sheriff court to be remitted to the Court of Session ; and 

(b) it shall be lawful for the Court of Session to require that any 

such petition as aforesaid presented to one sheriff court be 
remitted to another sheriff court ; and 

(c) in a winding up in the sheriff court it shall be lawful for the 

sheriff court to submit a stated case for the opinion of the 
Court of Session on any question of law arising in that winding 

(4) For the purposes of this section, the expression '' registered office 
means the place which has longest been the registered office of the company 
during the six months immediately preceding the presentation of the 
petition for windmg up. 

NOTE 

The bection reproduces section 166 of the 1929 Act. 

221. Power in Scotland to remit winding up to Lord Ordinary. 

— The Court of Session may, by Act of Sederunt, make provision for the 
taking of proceedings in a winding up before one of the Lords Ordinary, 
and where provision is so made, the Lord Ordinary shall, for the purposes 
of a winding up, have all the powers and jurisdiction of the court : 

Provided that the Lord Ordinary may report to the Inner House any 
matter which may arise in the course of a winding up. 

NOTE 

The section reproduces section 167 of the 1929 Act. 
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Cases in which Company may he wound up by Court 

222. Circumstances in which company may be wound up by 
court. — A company may be wound up by the court if — 

(a) the company has by special resolution resolved that the company 

be wound up by the court ; 

(b) default is made in delivering the statutory report to the registrar 

or in holding the statutory meeting ; 

(c) the company does not commence its business within a year from 

its incorporation or suspends its business for a whole year ; 

(d) the number of members is reduced, in the case of a private company, 

below two, or, in the case of any other company, below seven ; 

(e) the company is unable to pay its debts ; 

(f) the court is of opinion that it is just and equitable that the company 

should be wound up. 


NOTES 

Tlic section reproduces section 168 of the 1929 Act. 

Statutory report : statutory meeting. — See section 130. The petition 
cannot be presented until the expiration of fourteen days from the last day on which 
the meeting ought to have been held and can be presented only by a shareholder (.see 
section 224 (1) (b). Sec also section 225 (3)). 

Incorporation. — The date of incorporation is stated in the certificate of 
incorporation (see section 13). 

Commencement of business. — See section 109. 

Reduction of members below minimum. — See section 31. “Members" 
means actual members, and does not include past members, or representatives of 
deceased members, or trustees of bankrupt members {7iV Bowling and Welhy's 
Contract, [1895] 1 Ch. 663, C.A. ; I^igost Supp.). As to the position of a person resident 
outside the scheduled territories, sec Exchange Control Act, 1947, section 8 (2). The 
reduction of members below the legal minimum is the only ground on which a contri- 
butory who docs not come within proviso (a) (ii) of section 224 (1) may present a 
petition (see ibid,, proviso (a) (i)). 

Inability to pay debts. — Sec section 223. 

Just and equitable. — The words arc not to be construed cjusdem generis with 
the preceding words of the section {Loch v. Blackwood (John), Ltd., [1924] A.C. 783, 
P.C. ; Digest Supp.). For cases where it is considered just and equitable that the 
company be wound up, see Re Sailing Ship Kentmere Co., [1897] W.N. 58 ; 10 Digest 
822, 5355 (deadlock owing to internal disputes) ; Baird v. Lees, [1924] S.C. 83 ; 
Digest Supp. (director of private company treating business as his own) ; Loch v. 
Blackwood (John), Ltd., supra (withholding information from shareholders), and see 
generally, 5 Halsbury’s Laws (2nd Kdn.), i^p. 545-548. For cases where it was not 
considered just and equitable to make an order, see Re Cooper (Cuthbert) S' Sons, 
Ltd., [1937] Ch. 392; [1937] 2 All E.R. 466; Digest Supp.; Re Anglo-Continental 
Produce Co., Ltd., [1939] 1 All E.R. 99 ; Digest Supp. ; Re Kitson cS* Co., Ltd., [1946] 

1 All E.R. 435, C.A. ; 2nd Digest Supp. ; Re Eastern Telegraph Co., Ltd., [1947] 

2 All E.R. 104. See also section 225 (2) as to presentation of petition by members 
on this ground. 

Winding up by Court after commencement of voluntary winding up, 
etc. — See section 224 (2). 

Winding up of unregistered companies. — See Part IX. 

Definitions. — “Member*’ (section 26); “private company” (section 28); 
“statutory meeting”, “statutory report” (section 130); “special resolution” 
(section 141) ; “ company “ registrar ”, “ the Court ” (section 455 (1)). 


223. Definition of inability to pay debts. — A company shall be 
deemed to be unable to pay its debts — 

(a) if a creditor, by assignment or otherwise, to whom the company 
is indebted in a sum exceeding fifty pounds then due has served 
on the company, by leaving it at the registered office of the 
company, a demand under his hand requiring the company to 
pay the sum so due and the company has for three weeks there- 
after neglected to pay the sum or to secure or compound for it 
to the reasonable satisfaction of the creditor ; or 
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(b) if, in England or Northern Ireland, execution or other process 

issued on a judgment, decree or order of any court in favour of a 
creditor of the company is return unsatisfied in whole or in part ; 
or 

(c) if, in Scotland, the induciie of a charge for payment on an extract 

decree, or an extract registered bond, or an extract registered 
protest have expired without payment being made ; or 

(d) if it is proved to the satisfaction of the court that the company is 

unable to pay its debts, and, in determining whether a company 
is unable to pay its debts, the court shall take into account the 
contingent and prospective liabilities of the company. 

NOTES 

The section reproduces section 169 of the 1929 Act. 

Creditor. — An assignee of part of a debt is not a creditor within the meaning 
of this provision {Re Steel Wing Co., [1921] 1 Ch. 349 ; 10 Digest 821, 5346), but he 
may petition as a creditor on otlicr grounds as he is a creditor within the meaning of 
section 224 (1). 

Registered office. — Sec section 107. If there is no registered office, the 
demand may be made at the unregistered office {Re British and Foreign Generating 
Apparatus Co., Ltd. (1865), 12 L.T. 368 ; 10 Digest 859, 5766). 

Demand under his hand. — In the case of failure to satisfy the statutory demand 
three weeks must expire thereafter before the presentation of a petition (Re Catholic 
Publishing and Bookselling Co., Ltd. (1864), 2 De G.J. & Sm. 116 ; 10 Digest 819, 5336). 
Default in complying with a statutory demand of a creditor gives not only him but 
other creditors and contributories the right to petition for a winding up {Re Angle sea 
Island Coal and Coke Co., Ltd., Lx parte Owen (1861), 4 L.T. 684 ; 10 Digest 820, 5340). 
Under the Courts (Emergency Powers) Act, 1943, section 1 (2), service of the demand 
requires leave of the Court. 

Disputed debt. — The mere fact that a company has been given unconditional 
leave to defend under K.S.C., Order 14, docs not preclude the Court from making a 
winding-up order on the ground that the company is unable to pay its debts {Re Welsh 
Brick Industries, Ltd., [1946] 2 All E.K. 197, C.A.). 

Definitions. — “ Company “ the Court " (section 455 (1)). 

Petition for Winding Up and Effects thereof 

224. Provisions as to applications for winding up. — (1) An 

application to the court for the winding up of a company shall be by petition 
presented, subject to the provisions of this section, either by the company 
or by any creditor or creditors (including any contingent or prospective 
creditor or creditors), contributory or contributories, or by all or any of 
those parties, together or separately : 

Provided that — 

(a) a contributory shall not be entitled to present a windipg-up 

petition unless — 

(i) either the number of members is reduced, in the case 
of a private company, below two, or, in the case of any other 
company, below seven ; or 

(ii) the shares in respect of which he is a contributory, or 
some of them, either were originally allotted to him or have 
been held by him, and registered in his name, for at least 
six months during the eighteen months before the com- 
mencement of the winding up, or have devolved on him 
through the death of a former holder ; and 

(b) a winding-up petition shall not, if the ground of the petition is 

default in delivering the statutory report to the registrar or in 
holding the statutory meeting, be presented by any person 
except a shareholder, nor before the expiration of fourteen 
days after the last day on which the meeting ought to have 
been held ; and 

(c) the court shall not give a hearing to a winding-up petition 

presented by a contingent or prospective creditor until such 
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security for costs has been given as the courts thinks reasonable 
and until a prima facie case for winding up has been established 
to the satisfaction of the court ; and 
(d) in a case falling within subsection (3) of section one hundred and 
sixty-nine of this Act, a winding up petition may be presented 
by the Board of Trade. 

(2) Where a company is being wound up voluntarily or subject to 
supervision in England, a winding-up petition may be presented by the 
official receiver attached to the court as well as by any other person author- 
ised in that behalf under the other provisions of this section, but the court 
shall not make a winding-up order on the petition unless it is satisfied that 
the voluntarily winding up or winding up subject to supervision cannot be 
continued with due regard to the interests of the creditors or contributories. 

(3) Where, under the provisions of this Part of this Act, any person as 
being the husband of a female contributory is himself a contributory and a 
share has, during the whole or any part of the six months mentioned in 
paragraph (ii) of proviso (a) to subsection (1) of this section, been held by 
or registered in the name of the wife or by or in the name of a trustee for the 
wife or for the husband, the share shall, for the purposes of this section, be 
deemed to have been held by and registered in the name of the husband. 

NOTES 

The section reproduces section 170 of the 1929 Act, except for proviso (d) of 
subsection (1), which enables the Board of Trade to present a petition consequent 
on proceedings on an inspector's report under section 169. The latter provision as 
constituting a ground for i)rescnting a petition is consequential on section 169 (3), 
ante, re-enacting section 44 (1) of the 1947 Act, which came into force on December 1, 
1947. 

The effect of the section is to limit the right of a contributory to petition for a 
winding-up order in certain conditions (subsections (1), (3)), and in the case where 
the creditor is the petitioner to require liim inter alia to establish a prima facie case 
for winding up “ to the satisfaction of the Court " (subsection (1) (c)). 

The official receiver may also present a petition for a winding-up order in certain 
cahes (subsection (2)), as may also the Board of Trade (subsection (1) (d)). The latter 
provision is new. For forms of petition for winding up, see Fncy. Court Forms, title 
Companies, Vol. 6, pp. 271 ct scq. 

Petition by company. — Sec section 222 (a). Where the articles entrust the 
management of a company to the directors, the directors are not entitled to present 
a ])etition to wind up the company (7?e Gain ay and Salihill Tramways Co,, [1918] 1 l.R. 
62). See also Smith v. Manchester {Duke) [1883], 24 Ch.D. 611. 

Contributory. — See section 213. A holder of fully paid shares may be a contri- 
butory {Re National Savings Banks Association (1866), 1 Ch. App. 547 ; 10 Digest 
838, 5493), but the holder of a share warrant to bearer is not {Re Wala Wynaad Indian 
Gold Mining Co. (1882), 21 Ch.D 849; 10 Digest 836, 5476). 

A member who is in arrears with his calls is rarely allowed to petition unless those 
arrears are first paid {Re Crystal Reef Gold Mining Co., [1892] 1 Ch. 408). 

Powers of the Court on hearing a petition. — Sec section 225. 

Voluntary winding up. — See sections 278 ct seq. 

Winding up subject to supervision. — Sec sections 311 scq. 

Definitions. — " Member " (section 26) ; “ private company " (section 28) 

“ statutory meeting ", " statutory report " (section 130) ; " contributory " (section 
213) ; " official receiver " (section 233) ; '* company ", " registrar ", " share ", " the 
Court" (section 455 (1)); "person" (Interpretation Act, 1889, section 19; 
18 Halsbury's Statutes 1001). 

225. Powers of court on hearing petition. — (1) On hearing a 
winding-up petition the court may dismiss it, or adjourn the hearing 
conditionally or unconditionally, or make any interim order, or any other 
order that it thinks fit, but the court shall not refuse to make a winding-up 
order on the ground only that the assets of the. company have been mort- 
gaged to an amount equal to or in excess of those assets or that the company 
has no assets. 
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(2) Where the petition is presented by members of the company as 
contributories on the ground that it is just and equitable that the company 
should be wound up, the court, if it is of opinion, — 

(a) that the petitions are entitled to relief either by winding up the 

company or by some other means ; and 

(b) that in the absence of any other remedy it would be just and 

equitable that the company should be wound up ; 
shall make a winding-up order, unless it is also of the opinion both that some 
other remedy is available to the petitioners and that they are acting un- 
reasonably in seeking to have the company wound up instead of pursuing 
that other remedy. 

(3) Where the petition is presented on the ground of default in delivering 
the statutory report to the registrar or in holding the statutory meeting, the 
court may — 

(a) instead of making a winding-up order, direct that the statutory 

report shall be delivered or that a meeting shall be held ; and 

(b) order the costs to be paid by any persons who, in the opinion of the 

court, are responsible for the default. 

NOTES 

The section combines section 171 of the 1929 Act and section 90 of the 1947 Act. 
The latter provision came into force on July 1, 1948. 

Effect of change. — Where a petition for winding up is presented by members 
as contributories on the ground that it is just and equitable that the company be wound 
up, the Court may make a winding-up order, notwithstanding the existence of an 
alternative remedy. It will be noted that where the Court is of opinion that (a) the 
petitioners are entitled to relief and that such relief could take the form of winding up 
or could take some other form and (b) if no other remedy were available, it would be 
just and equitable that the company be wound up, all things being equal, the Court 
must make a winding-up order. But if some other remedy is available and the Court 
is of opinion that the petitioners are acting unreasonably in seeking to have the company 
wound up instead of pursuing that other remedy, a winding-up order may be refused. 
It should be noted that subsection (2) only deals with petitions by members of the 
company as contributories. 

As to rules under the 1929 Act, see Companies (Winding-Up) Rules, 1929, rr. 32, 
33, 34, 35, 36), and in the event of a winding-up order being made, see ibid., rr. 37, 38, 
41, and sections 230 to 232, post. 

Absence of assets. — Absence of assets is no ground for refusing an order (R$ 
Clandoen Colliery Co., [1915] 1 Ch. 369; 10 Digest 844, 5552). 

Costs. — As to costs of petition, sec Supreme Court of Judicature (Consolidation) 
Act, 1925, section 50 ; R.S.C., Order 65, rule 1, and generally, 5 Halsbury's I.aws 
(2nd Edn.), pp. 567 et seq. 

Just and equitable. — See section 222, ante. 

Default in delivering statutory report, etc.— See sections 222 (b), 224 (1), 
proviso (b). 

Definitions. — " Member (section 26) ; “ statutory meeting ", " statutory 
report" (section 130); "contributory" (section 213), "company", "registrar", 
the Court " (section 455 (1) ). 


226. Power to stay or restrain proceedings against company. — 

At any time after the presentation of a winding-up petition, and before a 
winding-up order has been made, the company, or any creditor or contri- 
butory, may — 

(a) where any action or proceeding against the company is pending 

in the High Court or Court of Appeal in England or Northern 
Ireland, apply to the court in which the action or proceeding is 
pending for a stay of proceedings therein ; and 

(b) where any other action or proceeding is pending against the com- 

pany, apply to the court having jurisdiction to wind up the com- 
pany to restrain further proceedings in the action or proceeding ; 
and the court to which application is so made may, as the case may be, stay 
or restrain the proceedings accordingly on such terms as it thinks fit. 
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NOTES 

The section reproduces section 172 of the 1929 Act. 

The effect of the section is to give the Court discretionary power, on the appli- 
cation of the company, or a creditor, or a contributory, to restrain proceedings against 
the company. That power may be exercised at any time in the interval between the 
presentation of a petition and the making of the winding-up order. 

Stay of proceedings. — See 5 Halsbury's Laws (2nd Edn.), pp. 113 et seq. 

Other related provisions. — Section 228 (limitation of the discretion of the 
Court in certain cases) ; section 252 (power to apply to Court for a decision on claims) ; 
.section 267 (order as to expenses) ; sections 396, 402 (restraining action against a 
company registered under Part VIII) ; sections 231, 397, 403 (peremptory stay of 
proceedings after a winding-up order under Part VIII) ; section 404 (powers of the 
liquidator in the case of unregistered companies). 

Definitions. — “ Contributory " (section 213) ; “ company “ the Court ’* 

(section 455 (1)). 

227. Avoidance of dispositions of property, etc., after com- 
mencement of winding up. — In a winding up by the court, any disposition 
of the property of the company, including things in action, and any transfer 
of shares, or alteration in the status of the members of the company, made 
after the commencement of the winding up, shall, unless the court otherwise 
orders, be void. 

NOTES 

I'ho section reproduces section 173 of the 1929 Act. 

Commencement of the winding up. — See section 229. 

Disposition of property. — Transactions bond fide entered into in the ordinary 
course of trade are not affected, so long as they are completed and do not still remain 
in contract at the date of the winding-up order {Re Wiltshire Iron Co., Ex parte Pearson 
(1868), 3 Ch. App. 443 ; 10 Digest 864, 5834). 

Transfer of shares. — See generally, sections 73 to 85 and First Schedule, Table A, 
Part I, articles 22 to 28. As between the parties to it, the validity of the transfer 
is not affected {Re Onward Building Society, [1891] 2 Q.B. 463, C.A. ; 9 Digest 398, 
2543), but the Court will not alter the register to give effect to it except for the benefit 
of the company and those interested in its assets {ibid.). A transfer made after the 
presentation of the petition is not avoided unless or until a winding-up order is made 
{Re Tumacacori Mining Co. (1874), L.R. 17 Eq. 534 ; 9 Digest 663, 4419). 

Alteration in status of members. — An alteration occasioned by a transfer 
.sanctioned by the Court is not affected {Taylor, Phillips and Rickards' Cases, [1897] 
1 Ch. 298, C.A. ; 9 Digest 398, 2541). An option exercised by preference shareholders 
to convert their shares into ordinary shares does not effect an alteration in their status 
and the conversion becomes effective witliout an order of the Court {Re Blaxna 
Colliery Co., Ltd. (1926), 70 Sol. Jo. 404' Digest Supp.). 

Winding up under supervision is deemed, for the purposes of this section, 
to be a winding up by the Court (section 313). 

Unless the Court otherwise orders. — The Court has no powe to make an 
order under this section before a winding-up order has been made, even though a 
I)ctition lias already been presented {Re Miles Aircraft, Ltd. [1948] Ch. 188). 

Definitions. — “ Member '* (section 26) ; “ company ”, ” share ”, ” the Court ” 
(section 455 (1)). 

228. Avoidance of attachments, etc., in case of English company 
and in case of effects in England of Scottish company. — (1) Where 
any company registered in England is being wound up by the court, any 
attachment, sequestration, distress or execution put in force against the estate 
or effects of the company after the commencement of the winding up shall 
be void to all intents. 

(2) The provisions of this section shall, so far as relates to any estate 
or effects of the company situa e in England, apply in the ca.se of a company 
registered in Scotland as it applies in the case of a company registered in 
England. 

NOTES 

The section reproduces section 174 of the 1929 Act. 

Attachment or execution. — See sections 325, 326, post. 

Void to all intents. — No interest in any of the goods of the company seized is 
acquired, even against third persons {Re Artistic Colour Printing Co., Ex parte 
Fourdrinier (1882), 21 Ch.D. 510, C.A. ; 10 Digest 964, 6614). But where assets 
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are charged to debenture-holders for more than their value, they cease to be assets 
of the company and a distress may prevail against the debenture-holders (Rc New 
City Constitutional Club Co,, Ex parte Purssell (1887), 34 Ch.D. 646, C.A. ; 10 Digest 
759, 4742). 

Distress. — If the landlord is a creditor of the company, he cannot after the 
commencement of the winding up distrain for rent accrued due before the winding up, 
but must prove for his debt (Thomas v. Patent Lionitc Co. (1881), 17 Ch.D. 250, C.A. ; 
10 Digest 968, 6650). But if he is not a creditor, he may distrain for rent accrued 
due before or during the winding up (.see Re Regent United Service Stores (1878), 
8 Ch.D. 616, C.A. ; 10 Digest 968, 6656). A distress levied before the winding up com- 
menced, although not completed by sale, makes the landlord a. secured creditor, and 
the distress may proceed unless the liquidator pays the debt {Re Roundtvood Colliery 
Co., Lee v. Roundwood Colliery Co., [1897] 1 Ch. 373, C.A. ; 10 Digest 964, 6616). 
Similarly, a distress for rates levied before the winding up commenced is allowed to 
proceed unless the liquidator pays the rates [Re London Dry Docks Corporation (1888), 
39 Ch.D. 306, C.A. ; 10 Digest 1053, 7364). 

Commencement of the winding up. — See section 229. 

Winding up under supervision is deemed, for the purposes of this section, 
to be a winding up by the Court (section 313). 

Definition. — '' Company " (section 455 (1)). 

Commencement of Winding Up 

229. Commencement of winding up by the court. — (1) Where, 
before the presentation of a petition for the winding up of a company by the 
court, a resolution has been passed by the company for voluntary winding 
up, the winding up of the company shall be deemed to have commenced 
at the time of the passing of the resolution, and unless the court, on proof 
of fraud or mistake, thinks fit otherwise to direct, all proceedings taken in the 
voluntary winding up shall be deemed to have been validly taken. 

(2) In any other case, the winding up of a company by the court shall 
be deemed to commence at the time of the presentation of the petition for 
the winding up. 

NOTES 

The .section reproduces section 175 of the 1929 Act. 

Oeneral note. — The date of commencement of a winding up by the Court is 
important for various reasons. Among the immediate effects of such an order arc 
that the official receiver becomes the provisional liquidator with full powers (sections 
239, 243, 245) ; a statement of affairs has to be submitted to him (section 235), and 
he also has to report thereon (section 236). Dispositions of property, etc., after the 
commencement of the winding up are in general void (section 227), as are also 
executions, attachments, etc. (section 228). Generally, the business of the company 
IS terminated as a going concern (section 245 (1) ; but note that the liquidator may 
carry on the business so far as may be necessary for the beneficial winding up {ibid., 
subsection (1) (b) ). He can also enforce contracts before the winding up commenced 
in certain cases (Mersey Steel and Iron Co. v. Naylor, Benzon (S' Co. (1884), 9 App. 
Cas. 434, H.L. ; 10 Digest 940, 6446 ; but see now, sections 320-326, post). 

Other immediate effects of a winding-up order are^ — stay of proceedings (section 
231) ; disclaimer of contracts and property (section 323) ; restriction on rights of 
execution creditors (section 325). The date of commencement of the winding up is 
also in some cases the relevant date for determining whether a creditor has a preferen- 
tial claim (see section 319). 

Resolution. — See section 141. 

Presentation and hearing of petition, — Sec sections 222, 225. 

Voluntary winding up. — See section 280 ; and for other provisions applicable 
to every winding up, see sections 316-319. 

Consequences of Winding-tip Order 

230. Copy of order to be forwarded to registrar. — On the making 
of a winding-up order, a copy of the order must forthwith be forwarded by 
the company, or otherwise as may be prescribed, to the registrar of companies, 
who shall make a minute thereof in his books relating to the company. 

NOTE 

The section reproduces section 176 of the 1929 Act. 

General note. — For the rules under the 1929 Act, see Companies (Winding-Up) 
Rules, 1929, rules 37 to 41. 
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231. Actions stayed on winding-up order. — When a winding-up 
order has been made or a provisional liquidator has been appointed, no action 
or proceeding shall be proceeded with or commenced against the company 
except by leave of the court and subject to such terms as the court may 
impose. 

NOTES 

The section reproduces section 177 of the 1929 Act. 

The effect of the section is that after a winding-up order has been made, any 
further proceedings against the company are stayed unless the Court otherwise directs. 
See also section 226. 

Winding-up order. — See section 225. As to supervision orders, see section 315. 

Provisional liquidator. — See section 238. 


232. Effect of winding-up order. — An order for winding up a 
company shall operate in favour of all the creditors and of all the contribu- 
tories of the company as if made on the joint petition of a creditor and of a 
contributory. 

NOTE 

The section reproduces section 178 of the 1929 Act. See generally, as to the effect 
of a winding-up order, note to section 229. 


Official Receiver in English Winding Up 

233. Official receiver in bankruptcy to be official receiver for 
winding-up purposes. — (1) For the purposes of this Act so far as it 
relates to the winding up of companies by the court in England, the term 
official receiver '' means the official receiver, if any, attached to the court 
for bankruptcy purposes, or, if there is more than one such official receiver, 
then such one of them as the Board of Trade may appoint, or, if there is no 
such official receiver, then an officer appointed for the purpose by the Board. 

(2) Any such officer shall, for the purpose of his duties under this Act, 
be styled ‘Mhe official receiver 


NOTES 

The section reproduces section 179 of the 1929 Act. 

General note. — The official receiver is an officer of the Board of Trade whose 
duty it is, if attached to the Court for bankruptcy puri:)Oses, to act in liquidations. 
The Board of Trade has the power to appoint another officer for that purpose in certain 
cases. It should be noted, however, that under section 234 the Court may appoint 
some other officer if it is more convenient and economical. As to provisions where a 
person other than the official receiver is appointed, see section 240. 

As to the general duties of the official receiver in winding up, see section 239, 
and as to his power to appoint a special manager, sec section 263. 


234. Appoint ment of official receiver by court in certain cases. 

— If, in the cavSe of the winding up of any company by the court in England, 
it appears to the court desirable, with a view to securing the more convenient 
and economical conduct of the winding up, that some officer other than the 
person who would by virtue of the last foregoing section be the official 
receiver should be the official receiver for the purposes of that winding up, 
the court may appoint that other officer to act as official receiver in that 
winding up, and the person so appointed shall be deemed to be the official 
receiver in that winding up for all the purposes of this Act. 

NOTES 

The section reproduces section 180 of the 1929 Act, but its application was 
extended by section 122 (7) and the Eighth Schedule to the 1947 Act. For the purpose 
of this section, the last-mentioned provisions came into force on July 1, 1948. 

The section enables, e.g., the High Court to appoint the official receiver attached 
to a County Court circuit in a case where the details of the liquidation can most 
conveniently be carried out locally. 
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235. Statement of company’s affairs to be submitted to official 
receiver. — (1) Where the court in England has made a winding-up order 
or appointed a provisional liquidator, there shall, unless the court thinks fit 
to order otherwise and so orders, be made out and submitted to the official 
receiver a statement as to the affairs of the company in the prescribed form, 
verified by affidavit, and showing the particulars of its assets, debts and 
liabilities, the names, residences and occupations of its creditors, the securities 
held by them respectively, the dates when the securities were respectively 
given, and such further or other information as may be prescribed or as the 
official receiver may require. 

(2) The statement shall be submitted and verified by one or more of 
the persons who are at the relevant date the directors and by the person who 
is at that date the secretary of the company, or by such of the persons 
hereinafter in this subsection mentioned as the official receiver, subject to 
the direction of the court, may require to submit and verify the statement, 
that is to say, persons — 

(a) who arc or have been officers of the company ; 

(b) who have taken part in the formation of the company at any time 

within one year before the relevant date ; 

(c) who arc in the employment of the company, or have been in the 

employment of the company within the said year, and are in 
the opinion of the official receiver capable of giving the informa- 
tion required ; 

(d) who are or have been within the said year officers of or in the em- 

ployment of a company which is, or within the said year was, an 
officer of the company to which the statement relates. 

(3) The statement shall be submitted within fourteen days from the 
relevant date or within such extended time as the official receiver or the 
court may for special reasons appoint. 

(4) Any person making or concurring in making the statement and 
affidavit required by this section shall be allowed, and shall be paid by the 
official receiver or provisional liquidator, as tlie case may be, out of the assets 
of the company such costs and expenses incurred in and about the prepara- 
tion and making of the statement and affidavit as the official receiver may 
consider reasonable, subject to an appeal to the court. 

(5) If any person, without reasonable excuse, makes default in com- 
plying with the requirements of this section, he shall be liable to a fine not 
exceeding ten pounds for every day during which the default continues. 

(6) Any person stating himself in writing to be a creditor or contributory 
of the company shall be entitled by himself or by his agent at all reasonable 
times, on payment of the prescribed fee, to inspect the statement submitted 
in pursuance of this section, and to a copy thereof or extract therefrom. 

(7) Any person untruthfully so stating himself to be a creditor or con- 
tributory shall be guilty of a contempt of court and shall, on the application 
of the liquidator or of the official receiver, be punishable accordingly. 

(8) In this section the expression '' the relevant date " means, in a 
case where a provisional liquidator is appointed, the date of his appointment, 
and, in a case where no such appointment is made, the date of the winding- 
up order. 

NOTES 

The section reproduces section 181 of the 1929 Act, except for an amendment 
made by section 122 (4) and the Seventli Schedule to the 1947 Act in subsection (2) 
as to the persons liable under that subsection. The amendment effected by the 1947 
Act here mentioned came into force on December 1, 1947. The effect of the section 
has not been altered. 

Winding-up order. — See section 225. 

Provisional liquidator. — See section 238. 



216 


COMPANIES ACT, 1948~PART V 


Statement of affairs. — The submission of a statement of affairs in the prescribed 
form and as required by the present section is one of the consequences of a compulsory 
winding-up order (as to which, see also section 229). Under the 1929 Act, rule 50 of 
the Companies (Winding-up) Rules, 1929, applies. The statement must be verified 
in the manner required (subsection (2)) and show the appropriate particulars as 
mentioned in subsection (1). The persons who are responsible for preparing and 
submitting the statement are mentioned in subsection (2), and any reasonable costs 
in preparation may be recovered in certain cases (subsection (4)) (see also the Companies 
(Winding-up) Rules, 1929, rule 54). The persons there stated may be called upon to 
give information connected with the statement of affairs {ibid., r, 52). Any refusal 
is a contempt of Court {Re New Par Consols, [1898] 1 Q.B, 573 ; 10 Digest 868, 5881. 
Before committing such person for contempt, however, the winding-up Judge must 
be satisfied that the person required to make the statement had the materials for so 
doing {Re Columbian Gold Mines (1894), 42 W.R. 624 ; 10 Digest 869, 5883). While 
the statement in the first place has to be submitted to the official receiver, creditors 
and contributories are also entitled to a copy thereof, etc. (subsection (6)), but it should 
be noted that it is a contempt of Court to make a false statement in that connection 
(subsection (7), cf.. Bankruptcy Act, 1914, section 14 (4)). As to the period within 
which the statement must be submitted, see subsection (3), and note also the Court's 
power to overrule the official receiver as to an extension of time {ibid.) (sec also 
Com])anics (Winding-up) Rules, 1929, rules 51, 55). 

Court in England. — As to the position in Scotland, sec section 269. 

Prescribed form. — For the form under the 1929 Act, see the Companies 
(Winding-up) Rules, 1929, rule 50, Form No. 22. 

Relevant date. — See subsection (8), supra. 

Other related provisions. — Sections 222, 223, 232 (petition by creditors) ; 
section 236 (official receiver's report) ; section 240 (information by liquidator to 
official receiver) ; section 270 (public examination of directors and officers) ; section 
316 (proof of debts ; section 317 (application of bankruptcy rules) ; section 318 
(ranking of claims in Scotland) ; section 319 (preferential payments) ; section 320 
(fraudulent preference) ; section 322 (floating charges) ; section 325 (execution 
creditors) . 

Definitions. — “ Contributory " (section 213) ; “ official receiver ” (section 233) ; 
“ company ", " director ", " officer ", " prescribed ", " the Court " (section 455 (1)) ; 
"secretary" (First Schedule, Table A, Part 1, article 1) ; "person" (Interpretation 
Act, 1889, .section 19) ; " writing" {ibid., section 20). 

236. Report by official receiver. — (1 ) In a case where a winding-up 
order is made, the official receiver shall, as soon as practicable after receipt 
of the statement to be submitted under the last foregoing section, or, in a 
case where the court orders that no statement shall be submitted, as soon as 
practicable after the date of the order, i^ubmit a preliminary report to the 
court — 

(a) as to the amount of capital issued, subscribed and paid up, and the 

estimated amount of assets and liabilities ; and 

(b) if the company has failed, as to the causes of the failure ; and 

(c) whether in his opinion further inquiry is desirable as to any matter 

relating to the promotion, formation or failure of the company 
or the conduct of the business thereof. 

(2) The official receiver may also, if he thinks fit, make a further 
report, or further reports, stating the manner in which the company was 
formed and whether in his opinion any fraud has been committed by any 
person in its promotion or formation or by any officer of the company in 
relation to the company since the formation thereof, and any other matters 
which in his opinion it is desirable to bring to the notice of the court. 

(3) If the official receiver sta'es in any such further report as aforesaid 
that in his opinion a fraud has been committed as aforesaid, the court shall 
have the further powers provided in section two hundred and seventy of 
this Act. 

NOTES 

The section reproduces section 182 of the 1929 Act, except as to an amendment 
in subsection (2) effected by section 122 (4) and the Seventh Schedule of the 1947 Act, 
as to the persons liable untler that subsection and an amendment in subsection (3) 
consequential on the repeal of section 217 of the 1929 Act by section 123 (3) and tlie 
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Ninth Schedule to the 1947 Act. The amendments effected by the 1947 Act here 
mentioned came into force on December 1, 1947. The effect of the section has not 
been altered. 

General note. — A duty is imposed on the official receiver to report to the Court 
as regards the matters mentioned in subsection (1). The further reports mentioned 
in subsection (2) are, however, discretionary, and normally the need for such reports 
would not arise unless the official receiver is of the opinion that further inquiry is 
desirable (ibid.) with a view to a public examination (subsection (3)). The powers 
of the Court under subsection (3) are now confined to section 270 (re-enacting section 
216 of the 1929 Act). For the corresponding provision of the 1929 Act, the powers of 
the Court under ibid., section 217, also arise. That section empowered the Court to 
disqualify fraudulent persons in England from managing companies. In view of the 
wider powers now conferred by section 188, that provision was repealed as above 
mentioned. The power of the Court under section 188, ante, will, of course, be 
exercisable if fraud is proved, but they are not now exercisable under this section. 

Winding-up order. — See sections 225, 232. 

Definitions. — “ Official receiver ** (section 233) ; “ company ”, ” officer ”, ” the 
Court ” (section 455 (1)). 

Liquidators 

237. Power of court to appoint liquidators. — For the purpose of 
conducting the proceedings in winding up a company and performing such 
duties in reference thereto as the court may impose, the court may appoint 
a liquidator or liquidators. 

NOTES 

The section reproduces section 183 of the 1929 Act. 

Other related provisions. — Section 238 (provisional liquidator) ; section 239 
(appointment and style of liquidator) ; section 240 (appointment of liquidator other 
than official receiver) ; section 242 (appointment of more liquidators than one) ; 
section 335 (disqualifications for appointment as liquidator). See also Companies 
(Winding-up) Rules, 1929, rules 50, 56. 

238. Appointment and powers of provisional liquidator. — (1) 

Subject to the provisions of this section, the court may appoint a liquidator 
provisionally at any time after the presentation of a winding-up petition. 

(2) Where the proceedings are in England, the appointment of a 
provisional liquidator may be made at any time before the making of a 
winding-up order, and either the official receiver or any other fit person may 
be appointed. 

(3) Where the proceedings are in Scotland, the appointment of a pro- 
visional liquidator may be made at any time before the first appointment 
of liquidators. 

(4) Where a liquidator is provisionally appointed by the court, the court 
may limit and restrict his powers by the order appointing him. 

NOTES 

The section reproduces section 184 of the 1929 Act. 

Provisional liquidator. — See generally 5 Halsbury’s Laws (2nd edn.) pp. 573 
et seq. The function of a provisional liquidator is to act until the winding-up order is 
made, and his duty is, therefore, to protect the assets (see also Re London Dry Docks 
Corporation (1888), 32 Ch. D. 306, per Fry, L. J., at p. 314; 10 Digest 867, 5857). 
For that purpose, the Court may define his powers (subsection (3)). A person other 
than the official receiver is occasionally appointed (Re Unionist Club, Ltd., [1891] W. 
N. 64; 10 Digest 867, 5555), but the almost invariable rule is to appoint the official 
receiver (Re North W ales Gunpowder Co., [1892] 2 Q. B. 220, C. A.; 10 Digest 868, 
5872) . A provisional liquidator is not entitled to appear on the hearing of the petition 
(Re General International Agency Co., Ltd. (1865), 36 Beav. 1 ; 10 Digest 851, 5657). 

It is doubtful how far it is necessary to serve him with proceedings in the winding up 
(Re Cambrian J unction Rail. Co., Ex parte Coleman (1849) , 3 De G. & Sm. 1 39) . 

Other related provisions. — Section 231 (stay of proceedings on appointment) ; 
section 235 (statement of affairs) ; section 240 (notification of appointment) ; section 
243 (custody of company’s property) ; section 263 (appointment of special manager) ; 
section 268 (private examinations after appointment). See also Companies (Winding-up) 
Rules, 1929, rule 31. 

Definitions. — Official receiver (section 233) ; ”the Court” (section 455 (1)). 
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239. Appointment, style, etc., of liquidators in England.— 

The following provisions with respect to liquidators shall have effect on a 
winding-up order being made in England: — • 

(a) the official receiver shall by virtue of his office become the pro- 

visional liquidator and shall continue to act as such until he or 
another person becomes liquidator and is capable of acting as 
such ; 

(b) the official receiver shall summon separate meetings of the creditors 

and contributories of the company for the purpose of determining 
whether or not an application is to be made to the court for 
appointing a liquidator in the place of the official receiver ; 

(c) the court may make any appointment and order required to give 

effect to any such determination and, if there is a difference 
between the determinations of the meetings of the creditors and 
contributories in respect of the matter aforesaid, the court shall 
decide the difference and make such order thereon as the court 
may think fit ; 

(d) in a case where a liquidator is not appointed by the court, the 

official receiver shall be the liquidator of the company ; 

(e) the official receiver shall by virtue of his office be the liquidator 

during any vacancy ; 

(f) a liquidator shall be described, where a person other than the official 

receiver is liquidator, by the style of “ the liquidator ”, and, 
where the official receiver is liquidator, by the style of ” the 
official receiver and liquidator ”, of the particular company in 
respect of which he is appointed and not by his individual name. 

NOTES 

The section reproduces section 185 of the 1929 Act. 

General note. — Section 238 provides for the appointment of a provisional 
litpiidator after the presentation of a winding-up petition. In such case, either the 
official receiver or some other person may be appointed (sec the notes to that section). 
The present section applies after a winding-up order has been made. In such case, 
the Court cannot appoint a provisional liquidator other than the official receiver, who 
then becomes ipso facto provisional liquidator. The provisions of paragraph (a) are 
immediate in their effect, and are, therefore, protective in character (see sections 233, 
234, and section 245). For other effects of a winding-up order, see section 229. 
Provision is made for a person other than the official receiver to act as permanent 
liquidator (paragraphs (b), (c)), but until that appointment is made, the official 
receiver continues to act (paragraph (a)), as lie must also do in the event of any 
vacancy, c.g., resignation, removal or death (paragraph (e)) . If a permanent liquidator 
is not appointed by the Court the official receiver acts as such (paragraph (d)). The 
official receiver as provisional liquidator has, after the winding-up order, the powers 
of a permanent liquidator with reference to settling a list of contributories and probably 
most, if not all, of the powers of a permanent liquidator [Re English Bank of the River 
Plate, [1892] 1 Ch. 391 ; 10 Digest 868, 5878). 

Meeting of creditors and contributories. — For the rules under the 1929 Act, 
see Companies (Winding-Up) Rules, 1929, rule 127 (notice of meetings) ; rule 129 
(place of meeting) ; rule. 130 (costs) ; rule 131 (chairman at meeting) ; rule 135 
(adjournment of meeting) ; rule 136 (quorum) ; rule 133 (resolutions) ; rule 143 
(minutes) ; rules 138, 139, 140, 142, rr. 144 to 154 (proxies and voting). See also 
section 339 as to a proxy form being exempt from stamp duty. As to representation 
of corporations at meetings, see section 139, and for appointment of committee of 
inspection, see section 252. 

Other related provisions. — Sections 241, 242 (appointment and removal of 
liquidators, and provisions as to liquidators in Scotland) ; section 263 (appointment 
of special manager). See also Companies (Winding-up) Rules, 1929, rules 165, 166, 178. 

Definitions. — “ Contributory ” (section 213) ; “ official receiver ” (section 233) ; 
“ company “ the Court " (section 455 (1)). 

240. Provisions where person other than official receiver is 
appointed liquidator. — Where, in the winding up of a company by the 
court in England, a person other than the official receiver is appointed 
liquidator, that jx^rson — 
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(a) shall not be capable of acting as liquidator until he has notified 

his appointment to the registrar of companies and given security 
in the prescribed manner to the satisfaction of the Board of 
Trade ; 

(b) shall give the official receiver such information and such access to 

and facilities for inspecting the books and documents of the com- 
pany and generally such aid as may be requisite for enabling 
that officer to perform his duties under this Act. 

NOTES 

The section reproduces section 186 of the 1929 Act, 

General note. — Under section 239 (b) the creditors and contributories may 
resolve that a person other than the official receiver act as liquidator. If the Court 
makes an order to that effect (ibid., paragraph (c)), then the person so appointed must 
comply with the requirements of the present section. For the rules under the 1929 
Act, see the Companies (Winding-Up) Rules, 1929, rr. 56 to 58. As to the prescribed 
form, see Board of Trade Form Ro. 39 (S.R. & O. 1929 No. 823, Schedule, see Appendix 
V, post). 

Winding up by Court. — See section 222. 

Other related provisions. — Sections 237, 238, 239 (appointment of liquidator); 
section 241 (provisions as to liquidators in Scotland). 

Definitions. — “ Official receiver " (section 233) ; “ book ”, ” company ”, 

” document ”, ” officer ”, ” prescribed ”, ” registrar of companies ”, ” the Court ” 
(section 455 (1)). 


241. Provisions as to liquidators in Scotland. — dhe following 
provisions with respect to the liquidators shall have effect in a winding up 
by the court in Scotland : — 

(a) the court may determine whether any and what security is to be 

given by a liquidator on his appointment ; 

(b) a liquidator shall be described by the style of the official 

liquidator of the particular company in respect of which he is 
appointed and not by his individual name ; 

(c) where an order has been made for winding up a company subject 

to supervision and an order is afterwards made for winding up 
by the court, the court may by the last-mentioned or by any 
subsequent order appoint any person who is then liquidator, either 
provisionally or permanently, and either with or without any 
other person, to be liquidator in the winding up by the court. 

NOTE 

The section reproduces section 187 of the 1929 Act. 


242. General provisions as to liquidators. — (1) A liquidator 
appointed by the court may resign or, on cause shown, be removed by the 
court. 

(2) Where a person other than the official receiver is appointed liqui- 
dator, he shall receive such salary or remuneration by way of percentage 
or otherwise as the court may direct, and, if more such persons than one 
are appointed liquidators, their remuneration shall be distributed among 
them in such proportions as the court directs. 

(3) A vacancy in the office of a liquidator appointed by the court shall 
be filled by the court. 

(4) If more than one liquidator is appointed by the court, the court 
shall declare whether any act by this Act required or authorised to be done 
by the liquidator is to be done by all or any one or more of the persons 
appointed. 
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(5) Subject to the provisions .of section three hundred and thirty-five 
of this Act, the acts of a liquidator shall be valid notwithstanding any 
defects that may afterwards be discovered in his appointment or qualification. 

NOTES 

The section reproduces section 188 of the 1929 Act. 

Registration of liquidator. — For the procedure under the 1929 Act, see 
Companies (Winding-Up) Kules, 1929, rule 165. 

Removal of liquidator. — See also sections 248, 251, 304. Where a liquidator 
insists on an action contrary to the wishes of the majority of creditors where there is a 
deficiency of assets, this has been held to be sufficient grounds for removing him 
{Re Hytofi {Adam), Ltd., Ex parte Ckarlesworth (1887), 36 Ch.D. 299, C.A. ; 10 Digest 
886, 6028). He is also deemed to be removed if a receiving order in bankruptcy is 
made against him (Companies (Winding-Up) Kules, 1929, rule 166), but he is deemed 
not to have vacated his office if the receiving order is rescinded {Ee Newman, Ex parte 
Official Receiver, [1899] 2 Q.B. 587 ; 4 Dige.st 235, 2217). 

Remuneration of liquidator. — The Court will not interfere in the matter of 
assessing the proportion of remuneration in the case of joint liquidators {Re Langham 
Hotel Co., Ex parte Liquidator (1869), 20 L.T. 163; 10 Digest 882, 5994). Sec also 
Companies (Winding-up) Kules, 1929, rules 157, 191. As to disallowance of liquidator's 
remuneration, see section 248 (2). 

Vacancy in office of liquidator. — As to the official receiver acting during a 
vacancy, sec section 239. As to filling of vacancy by the official receiver, sec Companies 
(Winding-up) Kules, 1929, rule 56 (7). 

More than one liquidator appointed. — The Court can give the conduct of any 
particular matter or matters arising in a liquidation to one or more of several liquidators 
{Rc Midland Law and Investment Corporation, [1887] W.N. 58 ; 10 Digest 874, 5932). 
As to powers of joint liquidators in a voluntary winding up, sec section 303 (3). 

243. Custody of company’s property. — (1) Where a winding-up 
order has been made or where a provisional liquidator has been appointed, 
the liquidator or the provisional liquidator, as the case may bo, shall take 
into his custody or under his control all the property and things in action to 
which th(i company is or appears to be entitled. 

(2) In a winding up by the court in Scotland, if and so long as there 
is no liquidator, all the property of the company shall be deemed to be in 
the custody of the court, 

NOTES 

The .section reproduces section 189 of the 1929 Act. 

Winding-up order.^ — See section 225. 

Provisional liquidator. — Sec section 238. 

Property, etc., to which company is entitled. — .\s to what is comprised in 
this term, sec Re Capital Eire Insurance Association (1883), 24 Ch.D. 408, at p. 420, 
('.A. ; 10 Digest 863, 5825. For the x^c)sition under the 1929 Act, see also the 
Companies (Winding-up) Kules, 1929, rule 164. 

Application of assets.— See section 257. 

Definitions. — ■“ Company “ the Court ” (section 455 (1)). 


244. Vesting of property of company in liquidator. — Where a 
company is being wound up by the court, the court may on the application 
of the liquidator by order direct that all or any part of the property of 
whatsoever description belonging to the company or held by trustees on 
its behalf shall vest in the liquidator by his official name, and thereupon 
the property to which the order relates shall vest accordingly, and the 
liquidator may, after giving such indemnity, if any, as the court may direct, 
bring or defend in his official name any action or other legal proceeding 
which relates to that property or which it is necessary to bring or defend 
for the purpose of effectually winding up the company and recovering its 
property. 

NOTES 

The section reproduces section 190 of the 1929' Act. 

Vesting order. — The effect of a vesting order is that tlic property vests in the 
liquidator not in his personal but in his official character, .so that he is not liable 
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personally to burdens thereon {Graham v. Edge (1888), 20 Q.B.D. 683, C.A. ; 10 Digest 
1097, 7688). The application is by summons, see Companies (Winding-up) Rules, 
1929, rule 8 (2), and for forms, see Ency. Court Forms, title Companies, Vol. 6, p. 415, 
Form No. 416. The vesting order may be made ex parte in exceptional circumstances, 
Re Albion Mutual Permanent Building Society (1888), 57 L.J.Ch. 248 ; 10 Digest 
1097, 7690. 


245. Powers of liquidator. — (1) The liquidator in a winding 
up by the court shall have power, with the sanction either of the court or 
of the committee of inspection, — • 

(a) to bring or defend any action or other legal proceeding in the name 

and on behalf of the company ; 

(b) to carry on the business of the company so far as may be necessary 

for the beneficial winding up thereof ; 

(c) to appoint a solicitor to assist him in the performance of his duties ; 

(d) to pay any classes of creditors in full ; 

(e) to make any compromise or arrangement with creditors or persons 

claiming to be creditors, or having or alleging themselves to 
have any claim, present or future, certain or contingent, 
ascertained or sounding only in damages against the company, 
or whereby the company may be rendered liable ; 

(f) to compromise all calls and liabilities to calls, debts and liabilities 

capable of resulting in debts, and all claims, present or future, 
certain or contingent, ascertained or sounding only in damages, 
subsisting or supposed to subsist between the company and a 
contributory or sdleged contributory or other debtor or person 
apprehending liability to the company, and all questions in any 
way relating to or affecting the assets or the winding up of the 
company, on such terms as may be agreed, and take any security 
for the discharge of any such call, debt, liability or claim and give 
a complete discharge in respect thereof. 

(2) The liquidator in a winding up by the court shall have power — 

(a) to sell the real and personal property and things in action of the 

company by public auction or private contract, with power to 
transfer the whole thereof to any person or company or to sell 
the same in parcels ; 

(b) to do all acts and to execute, in the name and on behalf of the 

company, all deeds, receipts and other documents, and for that 
purpose to use, when necessary, the company’s seal ; 

(c) to prove, rank and claim in the bankruptcy, insolvency or 

sequestration of any contributory for any balance against his 
estate, and to receive dividends in the bankruptcy, insolvency 
or sequestration in respect of that balance, as a separate debt 
due from the bankrupt or insolvent, and rate ably with the 
other separate creditors ; 

(d) to draw, accept, make and indorse any bill of exchange or 

promissory note in the name and on behalf of the company, 
with the same effect with respect to the liability of the com- 
pany as if the bill or note had been drawn, accepted, made or 
indorsed by or on behalf of the company in the course of its 
business ; 

(e) to raise on the security of the assets of the company any money 

requisite ; 

(f) to take out in his official name letters of administration to any 

deceased contributory, and to do in his official name any other 
act necessary for obtaining payment of any money due from a 
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contributory or his estate which cannot be conveniently done 
in the name of the company, and in all such cases the money 
due shall, for the purpose of enabling the liquidator to take out 
the letters of administration or recover the money, be deemed 
to be due to the liquidator himself ; 

(g) to appoint an agent to do any business which the liquidator is 

unable to do himself ; 

(h) to do all such other things as may be necessary for winding up 

the affairs of the company and distributing its assets. 

(3) I'he exercise by the liquidator in a winding up by the court of the 
powers conferred by this section shall be subject to the control of the court, 
and any creditor or contributory may apply to the court with respect to any 
exercise or proposed exercise of any of those powers. 

(4) In the case of a winding up in Scotland, the court may provide by 
any order that the liquidator may, where there is no committee of inspection, 
exercise any of the powers mentioned in paragraph (a) or paragraph (b) of 
subsection (1) of this section without the sanction or intervention of the 
court. 

(5) In a winding up by the court in Scotland, the liquidator shall, 
subject to general rules, have the same powers as a trustee on a bankrupt 
estate. 

NOTES 

The section reproduces section 191 of the 1929 Act. 

General note. — The section defines the powers of a liquidator in a winding up 
by the Court. Tlie powers conferred by subsection (1) are exercisable only with the 
sanction of the Court or of the committee of inspection, while those conferred by 
subsection (2) are exercisable without such sanction. In all cases, however, the 
exercise of a liquidator's powers are subject to the control of the Court (see subsection 
(3)). As to general rules governing exercise of powers, see sections 246, 273. For 
forms of application, see Ency. Court Forms, Vol. 6, title Companies, x>p. 389 et seq. 

Sanction of committee of inspection. — As to the committee of inspection, 
see section 253. As to the position where there is no committee of inspection, see 
section 254. 

Sanction of Court. — An order in general terms giving the liquidator power 
to do all acts without the previous sanction or interference of the Court may be made 
{Re Rochdale Property and General Finance Co. (1879), 12 Ch.D. 775 ; 10 Digest 877, 
5951). 

Litigation by liquidator. — Prior sanction should be obtained to bring or defend 
proceedings, although it may be given subsequently, and express sanction should be 
obtained to the employment of a particular solicitor {Re London Metallurgical Co., 
[1897] 2 Ch. 262 ; 10 Digest 878, 5961). Sanction is not required to bring or defend 
proceedings in the winding up (Re Silver Valley Mines (1882), 21 Ch.D. 381, C.A. ; 
10 Digest 885, 6025). 

Employment of solicitor. — If the liquidator wishes to employ a solicitor of 
whom the committee of inspection disapprove, he should consult the creditors and 
contributories and if they approve, he should apply to the Court, after giving notice 
to the committee {Re Consolidated Diesel Engine Manufacturers, Ltd., [1915] 1 Ch. 192 ; 
10 Digest 880, 5975). A partner of the liquidator may be appointed only if he consents 
to act without remuneration {Re Universal Private Telegraph Co. (1870), 23 J..T. 884 ; 
10 Digest 880, 5976). 

Compromise or arrangement. — See generally, section 206. As to exercise 
of powers in winding up subject to supervision, see section 315. 

Drawing, acceptance, etc., ol hill of exchange. — See Smith, Fleming & Co.'s 
Case, Gledstanes Co.'s Case (1866), 1 Ch. App. 538 ; 10 Digest 881, 5955. 

Raising money on security of essets. — ^This power cannot be exercised to the 
prejudice of debenture-holders {Re Ri gent's Canal Ironworks Co., Ex parte Grissell 
(1875), 3 Ch.D. 411, C.A. ; 10 Digest 955, 6547). 

Other related provisions. — Section 240 (inspection of books, etc., by official 
receiver) ; section 246 (control of liquidator’s powers) ; section 250 (control of Board 
of Trade over liquidator) ; section 333 (proceedings, etc., against liquidator) ; section 
337 (enforcement of duty of liquidator to make returns). See also Companies 
(Winding-up) Rules, 1929, rules 76, 77, 109, 211, 213. 
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246. Exercise and control of liquidator’s powers in England. — 

(1) Subject to the provisions of this Act, the liquidator of a company which 
is being wound up by the court in England shall, in the administration of the 
assets of the company and in the distribution thereof among its creditors, 
have regard to any directions that may be given by resolution of the 
creditors or contributories at any general meeting or by the committee of 
inspection, and any directions given by the creditors or contributories at any 
general meeting shall in case of conflict be deemed to over-ride any directions 
given by the committee of inspection. 

(2) The liquidator may summon general meetings of the creditors or 
contributories for the purpose of ascertaining their wishes, and it shall be his 
duty to summon meetings at such times as the creditors or contributories, 
by resolution, either at the meeting appointing the liquidator or otherwise, 
may direct, or whenever requested in writing to do so by one tenth in value 
of the creditors or contributories as the case may be. 

(3) The liquidator may apply to the court in manner prescribed for 
directions in relation to any particular matter arising under the winding up. 

(4) Subject to the provisions of this Act, the liquidator shall use his own 
discretion in the management of the estate and its distribution among the 
creditors. 

(5) If any person is aggrieved by any act or decision of the liquidator, 
that person may apply to the court, and the court may confirm, reverse or 
modify the act or decision complained of, and make such order in the premises 
as it thinks just. 


NOTES 

The section reproduces section 192 of the 1929 Act. 

The effect of the section is that a liquidator’s conduct may be controlled either 
by the creditors or contributories, or by the committee of inspection (subsection (1) ). 
It should be noted, however, that the committee of inspection may be overruled by the 
creditors or contributories (ibid.), although the Court may intervene in any matter on 
application being made (subsections (3), (5) ). 

Liquidator’s appointment. — See section 239. 

Winding up by Court — See section 222. 

Committee of inspection. — See section 253. 

Administration of the assets.— See section 245. 

Meetings of creditors or contributories. — Sec section 239 (appointment of 
liquidator) ; section 252 (appointment of committee of inspection) ; section 346 
(meetings to ascertain wishes of creditors and contributories). 

Other related provisions. — Section 240 (Board of Trade investigation) ; section 
250 (Board of Trade’s control over liquidator) ; .section 333 (proceedings against 
liquidators) ; section 337 (duty to make returns). For the rules under the 1929 Act 
relevant to these matters, see the Companies (Winding-up) Rules, 1929, rules 5 to 8, 
141 to 154, 196, and 213. 

Definitions. — "Contributory"' (section 213); "company", "the Court" 
(section 455 (1) ) ; "writing" (Interpretation Act, 1889, section 20; 18 llalsbury’s 
Statutes 1001). 


247. Books to be kept by liquidator in England . — Itvery liquidator 
of a company which is being wound up by the court in England shall keep, 
in manner prescribed, proper books in which he shall cause to be made entries 
or minutes of proceedings at meetings, and of such other matters as may be 
prescribed, and any creditor or contributory may, subject to the control of 
the court, personally or by his agent inspect any such books. 

NOTES 

The section reproduces section 193 of the 1929 Act. 

General note. — ^The books which had to be kept under The Companies (Winding- 
up) Rules, 1929 were — Record Book (r. 169), Cash Book (r. 170), Trading Account 
(r. 174). It is not likely that these rules will be substantially changed. 
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Other related provisions. — Section 240 (inspection of books) ; section 340 
(books as evidence) ; section 341 (disposal of bdoks). For the rules under the 1929 
Act as to the audit of a liquidator’s accounts, see the Winding-up Rules, rules 170, 
172 to 177, and Forms Nos. 86 to 89. It is unlikely that any substantial change will 
be made in cither the rules or the forms except that a minor amendment may be 
required in rule 176 (as to which, see section 249). 

Definitions. — “ Contributory ” (section 213) ; “ agent ”, ” company ”, ” pre- 
scribed ”, ” the Court” (section 455 (1) ). 


248. Payments of liquidator in England into bank. — (1) Every 
liquidator of a company which is being wound up by the court in England 
shall, in such manner and at such times as the Board of Trade, with the 
concurrence of the Treasury, direct, pay the money received by him to 
the Companies Liquidation Account at the Bank of England, and the Board 
shall furnish him with a certificate of receipt of the money so paid : 

Provided that, if the committee of inspection satisfy the Board of Trade 
that for the purpose of carrying on the business of the company or of obtain- 
ing advances, or for any other reason, it is for the advantage of the creditors 
or contributories that the liquidator should have an account with any other 
bank, the Board shall, on the application of the committee of inspection, 
authorise the liquidator to make his payments into and out of such other 
bank as the committee may select, and thereupon those payments shall be 
made in the prescribed manner. 

(2) If any such liquidator at any time retains for more than Ten days a 
sum exceeding fifty pounds or such other amount as the Board of Trade in 
any particular case authorise him to retain, then, unless he explains the 
retention to the satisfaction of the Board, he shall pay interest on the amount 
so retained in excess at the rate of twenty per cent, per annum, and shall be 
liable to disallowance of all or such part of his remuneration as the Board 
may think just, and to be removed from his office by the Board, and shall 
bo liable to pay any expenses occasioned by reason of his default. 

(3) A liquidator of a company which. is being wound up by the court in 
England shall not pay any sums received by him as liquidator into his private 
banking account. 

NOTES 

The section reproduces section 194 of the 1929 Act. The effect of the section is 
to provide for the banking arrangements with regard to any money under the control 
of the liquidator. The section is supplemented by sections 339 (exemption from stamp 
duty on cheques), 343 (unclaimed assets), and 361 (investment of funds). The corre- 
sponding rules and forms under the Companies (Winding-up) Rules, 1929, were — rules 
167, 168, 171, 196, 200, 201 and ibid., Forms, Nos. 82, 84, 85. It is not likely that any 
substantial change will be made in either the rules or forms. 

Companies Liquidation Account. — See section 360. 

Carrying on business. — See section 245. 

Winding up by the Court. — See section 222. 

Committee of inspection. — See section 253. 

Improper retention of moneys. — Cf., the analogous provision of the Bankruptcy 
Act, 1914, section 89 (5) (1 Halsbury’s Statutes 675). The interest to be paid under 
this provision belongs to the estate and not to the Treasury (Re Sims, Ex parte Official 
Receiver, [1907] 2 K.B. 36 ; 4 Digest 220, 2057 (a bankruptcy case) ). 

Subsection (3) . — Neither may the liquidator advance any of the moneys coming 
into his hands as liquidator, either by loan or otherwise (Re Anon. (1866), 15 L.T. 170 ; 
10 Digest 877, 5955). 

Definitions. — ” Contributory ” (section 213) ; ” company ”, ” prescribed ”, ” the 
Court” (section 455 (1) ). 

249. Audit of liquidator’s accounts in England. — (1) Every 
liquidator of a company which is being wound up by the court in England 
shall, at such times as may be prescribed but not less than twice in each year 
during his tenure of office, send to the Board of Trade, or as they direct, an 
account of his receipts and payments as liquidator. 
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(2) The account shall be in a prescribed form, shall be made in duplicate, 
and shall be verified by a statutory declaration in the prescribed form. 

(3) The Board shall cause the account to be audited, and for the pur- 
pose of the audit the liquidator shall furnish the Board with such vouchers 
and information as the Board may require, and the Board may at any time 
require the production of and inspect any books or accounts kept by the 
liquidator. 

(4) When the account has been audited, one copy thereof shall be filed 
and kept by the Board, and the other copy shall be delivered to the court for 
filing, and each copy shall be open to the inspection of any person on 
payment of the prescribed fee. 

(5) The liquidator shall cause the account when audited or a summary 
thereof to be printed, and shall send a printed copy of the account or sum- 
mary by post to every creditor and contributory : 

Provided that the Board may in any case dispense with compliance with 
this subsection. 


NOTES 

The section reproduces section 195 of the 1929 Act except as to a minor amendment 
in subsection (4), (5), effected by section 97 (4), (5) of the 1947 Act as regards inspection 
and circularisation of the liquidator’s audited accounts. The latter provisions came 
into force on July 1, 1948. 

Effect of changes. — Under the 1929 Act, filed copies of the liquidators audited 
accounts were open to the inspection of creditors and contributories or of any peison 
interested. That requirement was amended by the 1947 Act to provide for inspection 
by any person interested on payment of a prescribed fee (see subsection (4), supra). 
The duty of sending the accounts to every creditor and contributory is placed upon 
the liquidator instead of on the Board of Trade, as formerly (see subsection (5), supra.). 
This provision will call for a corresponding amendment in the Companies (Winding-up) 
Rules, 1929, rule 176. 

Prescribed form. — For the forms under the 1929 Act, sec Companies (Winding- 
up) Rules, 1929, Forms Nos. 86 to 89. 

Books kept by liquidator. — Sec section 247. 

Definitions. — “Contributory “ (section 213) ; “ company ”, “ prescribed ”, “ the 
Court “ (section 455 (I) ) ; “ person “ (Interpretation Act, 1889, section 19 ; 18 Hals- 
bury’s Statutes 1001). 


250. Control of Board of Trade over liquidators in England. — 

(1) Ihe Board of Trade shall take cognizance of the conduct of liquidators 
of companies which are being wound up by the court in England, and, if a 
liquidator docs not faithfully perform his duties and duly observe all the 
requirements imposed on him by statute, rules or otherwise with respect to 
the performance of his duties or if any complaint is made to the Board by 
any creditor or contributory in regard thereto, the Board shall inquire into 
the matter, and take such action thereon as they may think expedient. 

(2) The Board may at any time require any liquidator of a company 
which is being wound up by the court in England to answer any inquiry in 
relation to any winding up in which he is engaged, and may, if the Board 
think fit, apply to the court to examine him or any other person on oath 
concerning the winding up. 

(3) The Board may also direct a local investigation to be made of the 
books and vouchers of the liquidator. 

NOTES 

The section reproduces section 196 of the 1929 Act. 

The effect of the section is that the Board of Trade have power to control the 
conduct of the liquidator and to investigate the records kept by him. 

Powers of the liquidator. — See section 245. 

Definitions. — “Contributory” (section 213); “company”, “the Court” 
(section 455 (1) ), 

CO. ACT— 15 
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251. Release of liquidators in England. — (1) When the liquidator 
of a company which is being wound up by the court in England has realised 
all the property of the company, or so much thereof as can, in his opinion, 
be realised without needlessly protracting the liquidation, and has distri- 
buted a final dividend, if any, to the creditors, and adjusted the rights of the 
contributories among themselves, and made a final return, if any, to the 
contributories, or has resigned, or has been removed from his office, the Board 
of 7'rade shall, on his application, cause a report on his accounts to be pre- 
pared, and, on his complying with all the requirements of the Board, shall 
take into consideration the report and any objection which may be urged by 
any creditor or contributory or person interested against the release of the 
liquidator, and shall either grant or withhold the release accordingly, subject 
nevertheless to an appeal to the High Court. 

(2) Where the release of a liquidator is withheld, the court may, on the 
application of any creditor or contributory or person interested, make such 
order as it thinks just, charging the liquidator with the consequences of any 
act or default which he may have done or made contrary to his duty. 

(3) An order of the Board of Trade releasing the liquidator shall dis- 
charge him from all liability in respect of any act done or default made by 
him in the administration of the affairs of the company or otherwise in relation 
to his conduct as liquidator, but any such order may be revoked on proof 
that it was obtained by fraud or by suppression or concealment of any 
material fact. 

(4) Where the liquidator has not previously resigned or been removed, 
his release shall operate as a removal of him from his office. 

NOTES 

The section reproduces section 197 of the 1929 Act. 

For the rules under the 1929 Act, see Companies (Winding-up) Rules, 1929, rules 
178, 202, and for the forms thereunder, sec ihtd.. Forms Nos. 98 to 100, 103. It is 
unlikely that any substantial change will be made either in the rules or forms. 

Contributories. — See section 213. 

Adjustment of rights of contributories. — See section 265. 

Resignation and removal of liquidator. — See section 242. 

Other related provisions. — Section 341 (disposal of books). 

Definitions. — “Contributory" (section 213); “company", “the Court" 
(section 455 (1) ) ; “person" (Interpretation Act, 1889, section 19; 18 llalsbury’s 
Statutes 1001). 


Committees of Inspection 

252. Meetings of creditors and contributories to determine 
whether committee of inspection shall be appointed. — (1) When a 
winding-up order has been made by the court in England, it shall be the 
business of the separate meetings of creditors and contributories summoned 
for the purpose of determining whether or not an application should be made 
to the court for appointing a liquidator in place of the official receiver, to 
determine further whether or not an application is to be made to the court 
for the appointment of a committee of inspection to act with the liquidator 
and who are to be members of the committee if appointed. 

(2) When a winding-up order has been made by the court in Scotland, 
the liquidator shall summon separate meetings of the creditors and con- 
tributories of the company for the purpose of determining whether or not an 
application is to be made to the court for the appointment of a committee of 
inspection to act with the liquidator and who are to be the members of the 
committee if appointed : 

Provided that, where the winding-up order.has been made on the ground 
that the company is unable to pay its debts, it shall not be necessary for the 
liquidator to summon a meeting of the contributories. 
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(3) The court may make any appointment and order required to give 
effect to any such determination, and if there is a difference between the 
determinations of the meetings of the creditors and contributories in respect 
of the matters aforesaid the court shall decide the difference and make such 
order thereon as the court may think fit. 

NOTES 

The section reproduces section 198 of the 1929 Act. 

Meetings of creditors and contributories. — The meetings here referred to are 
those summoned by the official receiver under section 239 (b). As to meetings of 
creditors in a voluntary winding up, see section 293. 

Winding Up by Court, — See section 222. 

Committee of inspection. — See section 253. As to committee of inspection in 
a voluntary winding up, see section 295. 

Company’s inability to pay debts. — See section 222. 

Other related provisions. — Section 200 (powers of liquidator where there is no 
committee of inspection). See also the corresponding Winding-up Rules under the 
1929 Act, viz., rule 21 1 ; see also ibid,, rules 159 to 161 (dealings with assets, etc.). It 
is unlikely that there will be any substantial changes in these rules. 

Definitions. — " Contributory " (section 213) ; official receiver " (section 233) ; 
“ company ”, ” the Court ” (section 455 (1) ). 


253. Constitution and proceedings of committee of inspection. — 

(1) A committee of inspection appointed in pursuance of this Act shall 
consist of creditors and contributories of the company or persons holding 
general powers of attorney from creditors or contributories in such pro- 
portions as may be agreed on by the meetings of creditors and contributories 
or as, in case of difference, may be determined by the court : 

Provided that, where in Scotland a winding-up order has been made on 
the ground that a company is unable to pay its debts, the committee shall 
consist of creditors or persons holding general powers of attorney from 
creditors. 

(2) The committee shall meet at such times as they from time to time 
appoint, and, failing such appointment, at least once a month, and the 
liquidator or any member of the committee may also call a meeting of the 
committee as and when he thinks necessary. 

(3) The committee may act by a majority of their members present at 
a meeting but shall not act unless a majority of the committee are present. 

(4) A member of the committee may resign by notice in writing signed 
by him and delivered to the liquidator. 

(5) If a member of the committee becomes bankrupt or compounds or 
arranges with his creditors or is absent from five consecutive meetings of 
the committee without the leave of those members who together with himself 
represent the creditors or contributories, as the case may be, his office shall 
thereupon become vacant. 

(6) A member of the committee may be removed by an ordinary 
resolution at a meeting of creditors, if he represents creditors, or of contribu- 
tories, if he represents contributories, of which seven days' notice has been 
given, stating the object of the meeting. 

(7) On a vacancy occurring in the committee the liquidator shall forth- 
with summon a meeting of creditors or of contributories, as the case may 
require, to fill the vacancy, and the meeting may, by resolution, reappoint 
the same or appoint another creditor or contributory to fill the vacancy : 

Provided that if the liquidator, having regard to the position in t^he 
winding up, is of the opinion that it is unnecessary for the vacancy to 
be filled he may apply to the court and the court may make an order that the 



228 COMPANIES ACT, 1948~>PART V 

vacancy shall not be filled, or shall not be filled except in such circumstances 
as may be specified in the order. 

(8) The continuing members of the committee, if not less than two, 
may act notwithstanding any vacancy in the committee. 

NOTES 

The section reproduces section 199 of the 1929 Act except for a minor amendment 
in subsection (7) effected by section 95 (3) of the 1947 Act as regards a vacancy occurring 
in the committee of inspection. The latter provision came into force on July 1, 1948. 

Effect of change. — Under the 1929 Act the liquidator was bound to summon a 
meeting to fill any vacancy occurring in the committee of inspection. The liquidator 
may now apply to the Court for an order dispeming with that necessity if, having 
regard to the position in the winding up, he is of opinion that the filling of the vacancy 
would serve no useful purpose. This provision is also applied to section 295 (2), post 
(creditors' voluntary winding up). 

Committee of inspection. — There is no statutory power to remove a committee 
of inspection (Re Rubber and Produce Investment I'rust, [1915] 1 Ch. 382 ; 10 Digest 
887, 6031). As to amending the constitution of the committee, see Re Radford and 
Bright, Ltd. (No. 2), [1901] 1 Ch. 735 ; 10 Digest 887, 6037. As to the provisions of 
the Companies (Winding-up) Rules, 1929, sec ibid., rules 159 et seq. 

Company’s inability to pay debts. — See section 222. 

Other related provisions. — Section 252 (appointment of committee of inspec- 
tion) ; section 295 (appointment of committee of inspection in voluntary winding up). 

Definitions. — “ Contributory " (section 213) ; “ company ", " the Court " 

(section 455 (1) ). 

254. Powers of Board of Trade in England where no committee 
of inspection. — Where in the case of a winding up in England there is no 
committee of inspection, the Board of Trade may, on the application of the 
liquidator, do any act or thing or give any direction or permission which is 
by this Act authorised or required to be done or given by the committee. 

NOTES 

The section reproduces section 200 of the 1929 Act. 

Board of Trade. — Under the Companies (Winding-up) Rules, 1929, the powers 
of the Board are, subject to the Board’s directions, exercisable by the official receiver 
(see ibid., rule 211). It is unlikely that there will be any substantial change in this 
rule. 

Authorised acts of the committee of inspection. — See sections 245 (1) (powers 
of liquidator) ; 246 (control of liquidator) ; 273 (delegation of certain powers to 
liquidator) . 

255. Additional powers of committee of inspection in Scotland. 

— In the case of a winding up in Scotland, the committee of inspection shall, 
in addition to the powers and duties conferred and imposed on it by this 
Act, have such of the powers and duties of commissioners on a bankrupt 
estate as may be conferred and imposed on committees of inspection by 
general rules. 

NOTE 

The section reproduces section 201 of the 1929 Act. 


General Powers of Court in case of Winding up hy Court 

256. Power to stay winding up. — (1) The court may at any time 
after an order for winding-up, on the application either of the liquidator or 
the official receiver or any creditor or contributory, and on proof to the 
satisfaction of the court that all proceedings in relation to the winding up 
ought to be stayed, make an order staying the proceedings, either altogether 
or for a limited time, on such terms and conditions as the court thinks fit. 

(2) On any application under this section the court may, before making 
an order, require the official receiver to furnish to the court a report with 
respect to any facts or matters which are in his opinion relevant to the 
application. 
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(3) A copy of every order made under this section shall forthwith be 
forwarded by the company, or otherwise as may be prescribed, to the 
registrar of companies, who shall make a minute of the order in his books 
relating to the company. 

NOTES 

The section combines section 202 of the 1929 Act and 97 (1) of the 1947 Act. The 
latter provision came into force on July 1, 1948. 

The section gives general power to the Court to stay any proceedings in a winding- 
up. The present section applies, of course, principally to a winding up by the Court, 
but by section 307, the same power is exercisable in the case of a voluntary winding up. 
It is now also provided that a copy of an order staying proceedings must be sent to 
the Registrar of Companies and a minute of the stay entered in his books relating to 
the company. This provision was originally introduced by section 97 (1) of the 1947 
Act and is here incorporated. 

Stay of proceedings. — An order staying the proceedings may al^o be made where 
a voluntary winding up is continued under supervision {lie South Barrule Slate Quarry 
Co. (1869), L.R. 8 Eq. 688 ; 10 Digest 1052, 7355) ; see generally as to stay of winding- 
up proceedings, 5 Halsbury’s Laws (2nd Edn.), pp. 723-725. For forms, see Ency. 
Court Forms, Vol. 6, p. 510, Form No. 591. The application is by motion. 

Application by contributory. — In the case of an application by an alleged 
contributory, he may be required to admit that he is a contributory before an ordc r is 
made on his application (lie Continental Bank Corporation, Re London Mediterranean 
Bank (1867), 16 L.T. 1 12 ; affirmed on appeal, [1867] W.N. 178 ; 10 Digest 960, 6581). 

Copy of order to registrar, — Unless any other conditions are prescribed, the 
copy of the order must be transmitted to the Registrar immediately it is made. This 
may not always be practicable, and the section obviously contemplates that regulations 
will be made dealing with this matter and providing for the time within which the 
copy is to be sent to the Registrar. 

Definitions. — " Contributory ” (section 213) ; “ official receiver ” (section 233) ; 
“ company “ prescribed ", " registrar of companies ", " the Court " (section 455 (1) ). 

257. Settlement of list of contributories and application of 
assets. — (1) As soon as may be after making a winding-up order, the court 
shall settle a list of contributories, with power to rectify the register of 
members in all cases where rectification is required in pursuance of this Act, 
and shall cause the a.ssets of the company to be collected, and applied in 
discharge of its liabilities : 

Provided that, where it appears to the court that it will not be necessary 
to make calls on or adjust the rights of contributories, the court may dis- 
pense with the settlement of a list of contributories. 

(2) In settling the list of contributories, the court shall distinguish 
between persons who are contributories in their own right and persons who 
are contributories as being representatives of or liable for the debts of others, 

NOTES 

The .section reproduces section 203 of the 1929 Act. The effect of the section is 
to impose upon the Court the duty of settling a list of contributories, although this may 
be dispensed with if it appears unnecessary to the Court (subsection (1) ). 

List of contributories. — Under section 273, the duty imposed upon the Court 
as to settling the list of contributories, may be delegated to the liquidator. See also 
sections 212 (liability as contributories) ; 215 (contributories in case of death of a 
member) ; 216 (trustee in bankruptcy of a member) ; 217 (liability in case of married 
women). Sometimes the list is divided into two, (1) an " A " list of present members, 
and (2) a " B " list of past members. The " B " list can only be .settled on the direction 
of the Court, who must be satisfied that the present members will probably be unable 
to meet their obligations [Wright's Case (1868), L.R. 12 Eq. 335, n. ; 9 Digest 421, 
2719) . Where it is possible that surplus assets will be divisible among tlie shareholders, 
fully paid shareholders ought to be on the list of contributories (7?^ Aidall, Ltd., [1933] 
Ch. 323, C.A. ; Digest Supp.). Once the liquidator has settled the list of contributories, 
having heard all relevant objections to inclusion in the list, the matter is res judicata 
and cannot be re-opened, even if the decision was erroneous [Re Westway s Garage, Ltd., 
[1942] Ch. 356). 

Register of members. — See section 110. 

Application of assets to pay debts. — I.e., the debts at the date of winding up 
[Re Hull Centra! Drapery Co. (1880), 15 Ch.D. 326, C.A. ; 10 Digest 954, 6545). As 

to the date of commencement of winding up, see section 229. 

Definitions. — " Member " (section 26) ; " contributory " (section 213) ; " com- 
pany ", " the Couit " (section 455 (1) ), " person " (Interpretation Act, 1889, section 
19; 18 Halsbury’s Statutes 1001). 
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258. Delivery of property to liquidator. — The court may, at any 
time after making a winding-up order, require any contributory for the time 
being on the list of contributories and any trustee, receiver, banker, agent or 
officer of the company to pay, deliver, convey, surrender or transfer forth- 
with, or within such time as the court directs, to the liquidator any money, 
property or books and papers in his hands to which the company is prima 
facie entitled. 


NOTES 

The section reproduces section 204 of the 1929 Act. 

Application of section to voluntary winding up. — Sec section 307. 

List of contributories. — See section 257. 

Trustee. — This does not include a constructive trustee {Re United English and 
Scottish Assurance Co., Ex parte Haxvkins (1868), 3 Ch. App. 787 ; 10 Digest 890, 6059). 

Officer of the company. — The solicitor to a company is an officer within the 
meaning of this section {Re Palace Restaurants, Ltd., [1914] 1 Ch. 492, at p. 500, C.A. ,* 
10 Digest 815, 5309). As to how far an auditor is included, see Findlay {Liquidator of 
Scottish Workmen* s Assurance Co., Ltd.) v. Waddell, [1910] S.C. 670 ; 10 Digest 1010,/. 

Money. — The money must be money belonging to the company {Re Imperial 
Land Co. of Marseille, Re National Bank (1870), L.R. 10 Eq. 298 ; 10 Digest 891, 6060). 

Books and papers. — The liquidator is not entitled to the possession of books 
or papers on which the company’s solicitor had before the winding up acquired a valid 
lien, but he can obtain inspection of such books or papers under section 268 {Re Capital 
Fire Insurance Association (1883), 24 Ch.D. 408, C.A. ; 10 Digest 863, 5<5i5). 

Prima facie entitled. — If there is a dispute as to ownership, there is no power 
to determine the dispute under this section {Re Palace Restaurants, Ltd., supra). The 
Court will not make an order ex parte (see Re Commercial Union Wine Co. (1865), 35 
Beav. 35 ; 10 Digest 891. 6061). 

Other related provisions. — Section 261 (payment into the Bank of England 
of moneys due to company) ; section 262 (order on contributory conclusive evidence). 

Definitions. — “Contributory” (section 213); “agent”, “books and papers” 
“ company ”, “ officer ”, “ the Court ” (section 455 (1) ). 


259. Payment of debts due by contributory to company and 
extent to which set-off allowed. — (1) The court may, at any time after 
making a winding-up order, make an order on any contributory for the time 
being on the list of contributories to pay, in manner directed by the order, 
any money due from him or from the estate of the person whom he represents 
to the company, exclusive of any money payable by him or the estate by 
virtue of any call in pursuance of this Act. 

(2) The court in making such an order may — 

(a) in the case of an unlimited company, allow to the contributory 

by way of set-off any money due to him or to the estate which 
he represents from the company on any independent dealing 
or contract with the company, but not any money due to him 
as a member of the company in respect of any dividend or 
profit ; and 

(b) in the case of a limited company, make to any director or manager 

whose liability is unlimited or to his estate the like allowance. 

(3) In the case of any company, whether limited or unlimited, when all 
the creditors are paid in full, any money due on any account whatever to a 
contributory from the company may be allowed to him by way of set-off 
against any subsequent call. 

NOTES 

The section reproduces section 205 of the 1929 Act. 

General note. — ^The object of the section is to avoid a double process and to do 
complete justice in the winding up. An action should not be brought when the juris- 
diction given by this section can be used (see Cardiff Preserved Coal and Coke Co. v. 
Norton (1867). 2 Ch, App. 405 ; 10 Digest 891, 6065). 

Application of the section to voluntary winding up. — See section 307. 
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Effect of order. — The order can be enforced in the same way as a judgment 
(section 449. See also the Companies (Winding-up) Rules, 1929, rule 24). It is not, 
however, a judgment, and the right of action in respect of the amount due is not merged 
in or destroyed by the order (Westmoreland Green and Blue Slate Co. v. [1891] 

3 Ch. 15, C.A. ; 10 Digest 920, 6303). A bankruptcy notice cannot be issued in respect 
of the order (Re Sanders, Ex parte Whinney (1884), 13 Q.B.D. 476; 10 Digest 997, 
6920). As to enforcing in one part of Great Britain an order made in another part 
thereof, see section 276. 

Set-off. — The right of set-off does not exist as against calls made in the winding 
up (Re West of England and South Wales District Bank, Ex parte Branwhite (1879), 
48 L.J. Ch. 463 ; 10 Digest 939, 6436). A shareholder cannot in a winding up set 
off a debt owing to him by the company against a call (GrisseWs Case (1866), 1 Ch. 
App. 528 ; 10 Digest 937, 6423) but his trustee in bankruptcy may do so (Re Duck- 
worth (1867), 2 Ch. App. 578 ; 10 Digest 938, 6428). 

Definitions. — "Limited company", "unlimited company" (section 1 (2)); 
" member " (section 26) ; " contributory " (section 213) ; " company ", " the Court " 
(section 455 (1) ) ; "person" (Interpretation Act, 1889, section 19; 18 Halsbury’s 
Statutes 1001). 

260. Power of court to make calls. — (1) The court may, at any 
time after making a winding-up order, and either before or after it has 
ascertained the sufficiency of the assets of the company, make calls on all or 
any of the contributories for the time being settled on the list of the contri- 
butories to the extent of their liability, for payment of any money which the 
court considers necessary to satisfy the debts and liabilities of the company, 
and the costs, charges and expenses of winding up, and for the adjustment of 
the rights of the contributories among themselves, and make an order for 
payment of any calls so made. 

(2) In making a call the court may take into consideration the pro- 
bability that some of the contributories may partly or wholly fail to pay the 
call. 

NOTES 

The section reproduces section 206 of the 1929 Act. 

Power to make calls. — The call may be made before or after ascertaining what 
claims against the company will be established as debts (Re Contract Corporation 
(1866), 2 Ch. App. 95 ; 10 Digest 918, 6294) ; but the list of contributories must first 
have been .settled (Needham^s Case (1867), L.R. 4 Eq. 135, at p. 138; 10 Digest 910, 
6222). The liquidator may be authorised to accept payment by instalments (Rc Law 
Guarantee Trust and Accident Society, Ltd. (1910), 26 T.L.R. 565 ; 10 Digest 919, 6301). 
Shareholders are liable to pay calls made in the winding up even though the date for 
payment of an instalment has not arrived (Re Cordova Union Gold Co., [1891] 2 Ch. 
580; 10 Digest 919, d29<9). 

List of contributories. — See section 257. 

Liquidator’s power to make calls. — ^Thc Court's powers in relation to making 
calls are exercisable by tlic liquidator in a winding up by the Court as an officer of the 
Court, but only with the Court’s leave or the committee's sanction and subject to certain 
restrictions (see section 273 ; Companies (Winding-up) Rules, 1929, rules 84 et seq. 
The Court may exercise the power by way of original riglit (Re North Eastern Insurance 
Co., Ltd. (1915), 85 L.J. Ch. 751 ; 10 Digest 888, 6038). 

Supervision order. — -The power under this section is also exercisable after the 
making of a supervision order, since a supervision order for this purpose is deemed to 
be a winding-up order (see section 315 (2) ) . 

Definitions. — "Contributory" (section 213); "company", "the Court" 
(section 455 (1) ). 

261. Payment into Bank of moneys due to company. — (1) The 

court may order any contributory, purchaser or other person from whom 
money is due to the company to pay the amoimt due into the Bank of 
England or any branch thereof to the account of the liquidator instead of 
to the liquidator, and any such order may be enforced in the same manner 
as if it had directed payment to the liquidator. 

(2) All moneys and securities paid or delivered into the Bank of England 
or any branch thereof in the event of a winding up by the court shall be 
subject in all respects to the orders of the court. 
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NOTES 

The section reproduces section 207 of the 1929 Act. 

Banking arrangements. — See section 248. 

Enforced in same manner as payment to liquidator. — See section 259, ante. 
See also Re Leeds Banking Co. (1866), 1 Ch. App. 150 ; 10 Digest 920 6309, 

Definitions. — “Contributory" (section 213); “company’ , “the Court" 
(section 455 (1) ). 

262. Order on contributory conclusive evidence. — (1) An order 
made by the court on a contributory shall, subject to any right of appeal, be 
conclusive evidence that the money, if any, thereby appearing to be due or 
ordered to be paid is due. 

(2) All other pertinent matters stated in the order shall be taken to be 
truly stated as against all persons and in all proceedings except proceedings 
in Scotland against the heritable estate of a deceased contributory, in which 
case the order shall be only prima facie evidence for the purpose of charging 
his heritable estate, unless his heirs or legatees of heritage were on the list 
of contributories at the time of the order being made. 

NOTES 

The section reproduces section 208 of the 1929 Act. 

General note. — Section 259 provides that the Court, after making a winding-up 
order, may order any money due by a contributory to be paid to the company. Section 
261 provides for the payment of money due by a contributory, etc., into the Bank of 
England. The present section now provides that an order made by the Court on a 
contributory is conclusive evidence that the money is due. 

List of contributories. — Sec section 257. 

Definitions. — “Contributory" (section 213) ; “the Court" (section 455 (1) ) • 

263. Appointment in England of special manager. — (1) Where 
in proceedings in England the official receiver becomes the liquidator of a 
company, wliether provisionally or otherwise, he may, if satisfied that the 
nature of the estate or business of the company, or the interests of the 
creditors or contributories generally, require the appointment of a special 
manager of the estate or business of the company other than himself, apply 
to the court, and the court may on such application appoint a special manager 
of the said estate or business to act during such time as the court may direct, 
with such powers, including any of the powers of a receiver or manager, as 
may be entrusted to him by the court. 

(2) The special manager shall give such security and account in such 
manner as the Board of Trade direct. 

(3) The special manager shall receive such remuneration as may be 
fixed by the court. 

NOTES 

The section reproduces section 209 of the 1929 Act. 

General note. — Under section 245, the liquidator has power to carry on the 
business of the company in certain conditions. The necessity for so doing is determined 
by the Court (Re Wreck Recovery and Salvage Co, (1880), 15 Ch.D. 353, C.A. ; 10 Digest 
923, 6334)^ The present section enables the liquidator to obtain the appointment of 
a special manager if that course appears necessary for the beneficial winding up. Under 
Companies (Winding-up) Rules, 1929, rule 48, the appointment is made on the basis 
of the official receiver’s report to the Court. It is unlikely that there will be any 
substantial change in that rule. 

Special manager. — The validity of the appointment is not affected by the sub- 
sequent dismissal of the petition (see Re A. B. & Co, (No. 2), [1900] 2 Q.B. 429, C.A. ; 
4 Digest 203, 1880 (a bankruptcy case) ). 

Other related provisions. — The following rules were applicable under the 
Companies (Winding-up Rules), rules 57, 58 (security to the Board of Trade) ; rule 
49 and ibid., Form No. 21 (accounting by special manager). Substantial changes in 
the rules and form are not anticipated. 

Definitions. — “ Contributory " (section 213) ; “ company ", “ the Court " 

(section 455 (1) ). 
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264. Power to exclude creditors not proving in time. — The 

court may fix a time or times within which creditors are to prove their debts 
or claims or to be excluded from the benefit of any distribution made before 
those debts are proved. 

NOTES 

The section reproduces section 210 of the 1929 Act. 

The Court. — The power of the Court may be delegated for this purpose to the 
liquidator (see section 273). 

Proof of debts. — See sections 316 to 319. A creditor is allowed to prove although 
the time for bringing in his claim has gone so long as there arc funds available and 
subject to such terms as the Court thinks fit as to costs and as to not disturbing divi- 
dends already paid (Harrison v. Kirk, [1904] A.C. 1 ; 24 Digest 791, 8222). 

265. Adjustment of rights of contributories. — The court shall 
adjust the rights of the contributories among themselves and distribute any 
surplus among the persons entitled thereto. 

NOTES 

The section reproduces section 265 of the 1929 Act. 

The effect of the section is to provide, inter alia, for the return of capital to 
the contributories. 

Adjustment of rights of contributories. — This will include the right to enforce 
payment (see generally sections 212, 214, 215, 216, 217, 245 (1) (f), (2) (c), 257, 260, 
261, 262, 273 (b), (d). 275). 

Surplus assets for distribution. — ^That is after payment of the debts so that 
what remains is available for distribution among the shareholders. In general, 
that surplus will be paid according to the terms of the memorandum and articles having 
regard to the rights of the different classes of members (see Griffith v. Paget (1877), 
5 Ch.D. 894 ; 10 Digest 1030, 7140). Only the rights of contributories qua con- 
tributories can be adjusted under this provision (see Re Alexandra Palace Co. (1883), 
23 Ch.D. 297, at p, 300 ; 10 Digest 957, 6561). As to what are “ surplus assets " 
see Re Ramel Syndicate, Ltd., [1911] 1 Ch. 749 ; 10 Digest 999, 6929. See generally, 
5 Halsbury’s Laws (2nd Edn.), pp. 699 et seq. 

Definitions. — “ Contributory " (section 213) ; “ the Court " (section 455 (1) ) ; 
“person" (Interpretation Act, 1889, section 19; 18 Halsbury’s Statutes 1001). 

266. Inspection of books by creditors and contributories. — 

(1) The court ma 3 ^ at any time after making a winding-up order, make 
such order for inspection of the books and papers of the company by creditors 
and contributories as the court thinks just, and any books and papers in the 
possession of the company may be inspected by creditors or contributories 
accordingly, but not further or otherwise. 

(2) Nothing in this section shall be taken as excluding or restricting 
any statutory rights of a government department or person acting under 
the authority of a government department. 

NOTES 

The section continues section 212 of the 1929 Act and section 97 (7) of the 1947 
Act. The latter provision came into force on July 1, 1948, and is incorporated in sub- 
section (2), supra. It is merely declaratory and docs not effect any change in the law. 

Books. — The term includes the register of mortgages (Somerset v. Land Securities 
Co. [1897] W.N. 29 ; 10 Digest 788, 4930). As to register of mortgages, see section 
104. 

Books to be kept by the liquidators. — See section 247. As to liability where 
proper books are not kept, see section 331, post. See also section 340, post (books of 
company as evidence). 

Definitions. — “ Contributories " (section 213) ; “ book and/or paper ", “ com- 
pany “ the Court " (section 455 (1) ). 

267. Power to order costs of winding up to be paid out of 
assets. — The court may, in the event of the assets being insufficient to 
satisfy the liabilities, make an order as to the pa 5 Tnent out of the assets of 
the costs, charges and expenses incurred in the winding up in such order of 
priority as the court thinks just. 

NOTES 

The section reproduces section 213 of the 1929 Act. Cf., section 309, post, as to 
voluntary winding up. 
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Costs of winding up. — For the position under the 1929 Act, see generally Com- 
panies (Winding-up) Rules, 1929, rule 192, where the order of priority is set out. The 
Court will not vary this order of priority except in exceptional circumstances (Re 
London Metallurgical Co., [1895] 1 Ch. 758; 10 Digest 954, 6541). As to the costs 
of certain prosecutions, see section 334. For form of order see Ency. Court Forms, 
title Companies, Vol. 6, p. 515, Form No. 604. 

268. Power to summon persons suspected of having property 
of company, etc. — (1) The court may, at any time after the appointment 
of a provisional liquidatpr or the making of a winding-up order, summon 
before it any officer of the company or person known or suspected to have 
in his possession any property of the company or supposed to be indebted 
to the company, or any person whom the court deems capable of giving 
information concerning the promotion, formation, trade, dealings, affairs 
or property of the company. 

(2) The court may examine him on oath concerning the matters afore- 
said, either by word of mouth or on written interrogatories, and may reduce 
his answers to writing and require him to sign them. 

(3) The court may require him to produce any books and papers in his 
custody or power relating to the company, but, where he claims any lien 
on books or papers produced by him, the production shall be without 
prejudice to that lien, and the court shall have jurisdiction in the winding 
up to determine all questions relating to that lien. 

(4) If any person so summoned, after being tendered a reasonable sum 
for his expenses, refuses to come before the court at the time appointed, not 
having a lawful impediment (made known to the court at the time of its 
sitting and allowed by it), the court may cause him to be apprehended and 
brought before the court for examination. 

NOTES 

The section reproduces section 214 of the 1929 Act. 

Provisional liquidator. — See section 238. 

Private examination. — See also Re Overend, Gurney (S> Co., Ex parte Musgrave 
(1867), 16 L.T. 378 ; 10 Digest 893, 6075, As to private examinations in bankruptcy, 
see generally 2 Halsbury's Laws (2nd Edn.), pp. 190-195. 

Lien. — A person claiming a lien over any papers is not entitled to have the lien 
admitted before he delivers the papers in question although production may render 
the lien valueless (Re South Essex Estuary and Reclamation Co., Ex parte Paine and 
Layton (1869), 4 Ch. App. 215; 10 Digest 899, 6138). 

Procedure to obtain order. — To obtain the attendance of a witness for examina- 
tion (Re Westmoreland Green and Blue Slate Co., Ltd. (1891), 66 L.T. 52 ; 10 Digest 
897, 6114) or the production of documents (Credit Co., Ltd. v. Webster (1885), 53 L.T. 
419 ; 10 Digest 898, 6132) the liquidator or a creditor or contributory, as the case may 
be, must apply by summons and may not proceed by way of subpoena (Whitworth' s 
Case (1881), 19 Ch.D. 118, C.A. ; 10 Digest 897, 6112). The summons may be issued 
by a registrar (Re Nowgong Tea Co. (1867), 16 L.T. 47 ; 10 Digest 895, 6094). The 
examination is usually conducted by the liquidator but the judge may entrust 
the examination to a creditor or contributory (Whitworth's Case, supra), especially if the 
examination is that of the liquidator (Re Sir John Moore Gold Mining Co. (1877), 
37 L.T. 242 ; 10 Digest 997, 6913). An application by the liquidator is made ex parte, 
a written statement being submitted to the registrar, no affidavit in support being 
necessary (Re Gold Co. (1879), 12 Ch.D. 77, C.A., at pp. 82, 83 ; 10 Digest 997, 6916). 
In other cases, notice must be given to the liquidator and the application must be 
supported by affidavit (Re Sir John Moore Gold Mining Co,, supra ; Whitworth's Case, 
supra) . The person whose examination is sought must be capable of giving information 
(Re A Debtor (No. 3 of 1909), Ex parte Goldstein, [1917], 1 K.B. 558, at p. 563 ; 5 Digest 
617, 5547 (a bankruptcy case) ) and the Court may order an examination of its own 
motion without any application (Re Land Securities Co., Ltd. (1894), 42 W.R. 624 ; 
10 Digest 893, 6072). The Court has a discretion as to ordering production of docu- 
ments with which the Court of Appeal will not readily interfere (Re Gold Co., supra ; 
Re Maville Hose, Ltd., [1939] Ch. 32 ; [1938] 3 All E.R. 621 ; Digest Supp.). For the 
procedure on the examination, see generally Companies (Winding-up) Rules, 1929, 
rules 5, 70 et seq., and 5 Halsbury's Laws (2nd Edn.), pp. 637 et seq. The examination 
is usually held in private and an order for an examination in court will not usually be 
made unless the person to be examined is charged with fraud (Re Property Insurance 
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Co., Ltd., [1914] I Ch. 775 ; 10 Digest 893, 6073). If the examination is in chambers 
the public have no right to be present {Re Western of Canada Oil, Lands and Works 
Co. (1877), 6 Ch.D. 109; 10 Digest 897, 6116). 

Apprehension of witness. — Apart from being so apprehended, he may also be 
ordered to pay the costs of compelling him to attend (Re Land Credit Co. of Ireland, 
Trower and Lawson's Case (1872), L.R. 14 Eq. 8 ; 10 Digest 895, 6090). 

Definitions. — " Book oj paper “ book and paper ", " company ", " officer ", 
"the Court" (section 455 (1)); "person" (Interpretation Act, ISfe, section 19 
18 Halsbury’s Statutes 1001). 

269. Attendance of director of company at meetings of creditors, 
etc., in Scotland. — In the winding up by the court of a company registered 
in Scotland, the court shall have power to require the attendance of any 
officer of the company at any meeting of creditors or of contributories or of a 
committee of inspection for the purpose of giving information as to the 
trade, dealings, affairs or property of the company. 

NOTES 

The section reproduces section 215 of the 1929 Act except for a minor drafting 
amendment as to the persons whose attendance may be required, effected by section 
122 (4) and the Seventh Schedule to the 1947 Act, which came into force for certain 
purposes on December 1, 1947, and for other purposes on July 1, 1948. The effect of 
the section remains the same. 

It will be noted that the submission of a statement of affairs required by section 
235, does not apply to a company being wound up in Scotland and the necessary 
information is, therefore, obtainable if desired, by making use of the procedure provided 
for in this section. 

270. Power in England to order public examination of pro- 
moters and officers. — (1) Where an order has been made in England for 
winding up a company by the court, and the official receiver has made a 
further report under this Act stating that in his opinion a fraud has been 
committed by any person in the promotion or formation of the company 
or by any officer of the company in relation to the company since its forma- 
tion, the court may, after consideration of the report, direct that that 
person or officer shall attend before the court on a day appointed by the 
court for that purpose and be publicly examined as to the promotion or 
formation or the conduct of the business of the company or as to his 
conduct and dealings as officer thereof. 

(2) The official receiver shall take part in the examination, and for that 
purpose may, if specially authorised by the Board of Trade in that behalf, 
employ a solicitor with or without counsel. 

(3) The liquidator, where the official receiver is not the liquidator, and 
any creditor or contributory may also take part in the examination either 
personally or by solicitor or counsel. 

(4) The court may put such questions to the person examined as the 
court thinks fit. 

(5) The person examined shall be examined on oath and shall answei 
all such questions as the court may put or allow to be put to him. 

(6) A person ordered to be examined under this section shall at his own 
cost, before his examination, be furnished with a copy of the official receiver’s 
report, and may at his own cost employ a solicitor with or without counsel, 
who shall be at liberty to put to him such questions as the court may deem 
just' for the purpose of enabling him to explain or qualify any answers given 
by him ; 

Provided that, if any such person applies to the court to be exculpated 
from any charges made or suggested against him, it shall be the duty of the 
official receiver to appear on the hearing of the application and call the 
attention of the court to any matters which appear to the official receiver 
to be relevant, and if the court, after hearing any evidence given or witnesses 
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called by the official receiver, grants the application, the court may allow 
the applicant such costs as in its discretion it may think fit. 

(7) Notes of the examination shall be taken down in writing, and shall 
be read over to or by, and signed by, the person examined, and may there- 
after be used in evidence against him, and shall be open to the inspection 
of any creditor or contributory at all reasonable times. 

(8) The court may, if it thinks fit, adjourn the examination from time 
to time. 

(9) An examination under this section may, if the court so directs, and 
subject to general rules, be held before any judge of county courts, or before 
any officer of the Supreme Court being an official referee, master or registrar 
in bankruptcy, or before any district registrar of the High Court named 
for the purpose by the Lord Chancellor, or, in the case of companies being 
wound up by a Palatine Court, before a registrar of that court, and the 
powers of the court under this section may be exercised by the person before 
whom the examination is held. 

NOTES 

The section repixxluces section 216 of the 1929 Act, except for a minor drafting 
amenflment as to persons whose attendance may be required, effected by section 122 (4) 
and the Seventh Schedule to the 1947 Act, which came into force for certain purposes 
on December 1, 1947, and for other purposes on July 1, 1948. The effect of the section 
remains unchanged. 

Further report by official receiver. — See section 236. 

Fraud in relation to the company. — The section docs not apply where the only 
charges against the company arc of having committed frauds in the course of its business 
with the outside world, and not connected with its promotion or formation [Re Medical 
Battery Co., [1894] 1 Ch. 444, at p. 447 ; 10 Digest 870, 5896). 

After consideration of the report. — The Court must base its action on the 
official receiver's report only. Oral evidence outside the report cannot be received 
(see Re Great Kruger Gold Mining Co., Ex parte Barnard, [1892] 3 Ch. 307 ; 10 Digest 
870, 5892). 

Application for examination. — The application for an order for public examina- 
tion may be made ex parte (Re Great Kruger Gold Mining Co., Ex parte Barnard, supra). 
The official receiver must act independently of the Board of Trade in respect of public 
examinations (Public Examinations, [1894] W.N. 44 ; 10 Digest 869, 5889). The 
judge may, if he thinks fit, give directions as to the .special matters on which any person 
is to be examined (Companies (Winding-up) Rules, 1929, rule 60 (b) ). 

Application to discharge order. — An application to discharge the order may 
only be made on the ground of want of jurisdiction. The applicant cannot obtain an 
order that the report be sent back for further evidence (Re New Travellers' Chambers, 
Ltd., [1895] 1 Ch. 395 ; 10 Digest 871, 5906). Notice of motion to discharge the order 
must be given within a reasonable time (Re Civil, Naval and Military Outfitters, Ltd., 
[1899] 1 Ch. 215, C. A. ; 10 Digest 870, 5895), and the Court will not, on an application 
to discharge, allow evidence to rebut any of the contents of the report (Re New Travellers' 
Chambers, Ltd., supra.). 

Procedure on public examination. — See generally Companies (Winding-up) 
Rules, 1929, rules 59 et seq. ; 5 Halsbury's Laws (2nd Edn.), pp. v585 et seq. 

Refusal to answer questions. — ^The fact that the question asked has some bearing 
on the issues in an action against the person being examined is no ground for refusing 
to answer (Re Reliance Taxi-Cab Co., Ltd. (1912), 28 T.L.R. 529 ; 10 Digest 896, 6105). 

Definitions. — “ Contributory " (section 213) ; “ official receiver ” (section 233) ; 
“ company ", “ officer “ the Court " (section 455 (1) ) ; “ person " (Interpretation 
Act, 1899, section 19; 18 Halsbury’s Statutes 1001). 

271. Power to arrest absconding contributory. — The court, at 
any time either before or after making a winding-up order, on proof of 
probable cause for believing that a contributory is about to quit the Ufiited 
Kingdom or otherwise to abscond or to remove or conceal any of his property 
for the purpose of evading payment of calls or of avoiding examination 
respecting the affairs of the company, may cause the contributory to be 
arrested and his books and papers and movable personal property to be 
seized and him and them to be safely kept until such time as the court may 
order. 
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NOTES 

The section reproduces section 218 of the 1929 Act. 

General note. — The section affects only the goods and chattels of the contributory 
n nd not his real estate. The Court may order the seizure of a contributory's goods 
without ordering the arrest of his person (/?<? Imperial Mercantile Credit Co. (1876), L.Ri 
5 Eq. 264 ; 10 Digest 920, 6308). As to the exercise of the power in a voluntary 
winding up, see section 307. As to the rules relating to arrests under the 1929 Act, 
see Companies (Winding-up) Rules, 1929, rules 217 to 220. 


272. Powers of court cumulative. — Any powers by this Act 
conferred on the court shall be in addition to and not in restriction of any 
existing powers of instituting proceedings against any contributory or 
debtor of the company or the estate of any contributory or debtor, for the 
recovery of any call or other sums. 


NOTE 

The section reproduces section 219 of the 1929 Act. 


273. Delegation to liquidator of certain powers of court in 
England. — Provision may be made by general rules for enabling or requiring 
all or any of the powers and duties conferred and imposed on the court in 
England by this Act in respect of the following matters — 

(a) the holding and conducting of meetings to ascertain the wishes of 

creditors and contributories ; 

(b) the settling of lists of contributories and the rectifying of the 

register of members where required, and the collecting and 

applying of the assets ; 

(c) the paying, delivery, conveyance, surrender or transfer of money, 

property, books or papers to the liquidator ; 

(d) the making of calls ; 

(e) the fixing of a time within which debts and claims must be proved ; 
to be exercised or performed by the liquidator as an officer of the court, and 
subject to the control of the court : 

Provided that the liquidator shall not, without the special leave of the 
court, rectify the register of members, and shall not make any call without 
either the special leave of the court or the sanction of the committee of 
inspection. 

NOTES 

The section reproduces section 220 of the 1929 Act. 

Meetings to ascertain wishes of creditors and contributories. — See section 
346. See also Companies (Winding-up) Rules, 1929, rules 119 et seq., and section 
246 (2). 

List of contributories. — See section 257, and Companies (Winding-up) Rules, 
1929, rules 78 to 83. 

Rectifying of register of members . — See section 257. As to register of members, 
see section 110. 

Collection and application of assets. — See section 257, and Companies (Winding- 
up) Rules, 1929, rule 76. 

Delivery of property to liquidator. — See section 258, and Companies (Winding- 
up) Rules, 1929, rule 77. 

Galls. — See section 260, ante, and Companies (Winding-up) Rules, 1929, rules 
84 to 88. 

Fixing of time for proof of debts. — See section 264, and Companies (Winding 
up) Rules, 1929, rule 104. 

Sanction of committee of inspection. — If the committee of inspection refuse 
to grant leave, it may be granted by the Court {Re North Eastern Insurance Co., Ltd, 
(1915), 85 L.J. Ch. 751 ; 10 Digest 888, 6038). As to committee of inspection, see 
section 253, ante. 

Definitions. — “ Member " (.section 26) ; ** contributory " (section 213) ; booh 
or paper ", company ", " the Court " (section 455 (1) ). 
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274. Dissolution of company. — (1) When the affairs of a company 
have been completely wound up, the court, if the liquidator makes an 
application in that behalf, shall make an order that the company be dissolved 
from the date of the order, and the company shall be dissolved accordingly. 

(2) A copy of the order shall within fourteen days from the date thereof 
be forwarded by the liquidator to the registrar of companies who shall make 
in his books a minute of the dissolution of the company. 

(3) If the liquidator makes default in complying with the requirements 
of this section, he shall be liable to a fine not exceeding five pounds for every 
day during which he is in default. 


NOTES 

The section combines section 221 of the 1929 Act and sections 96 (3) and 97 (2) 
of the 1947 Act. The last-mentioned provisions came into force on July 1, 1948, 

Effect of changes. — (i) Dissolution order. — A dissolution order need not be made 
unless it is applied for by the liquidator, (ii) Copy of order to registrar. — Under the 
1929 Act, a dissolution order had only to be reported to the Registrar. It is now 
provided that a copy of the order must be forwarded within 14 days from the date 
thereof to the Registrar, who will make a minute of the company’s dissolution in his 
books. 

Voluntary winding up. — As to the application of this section to voluntary 
winding up, see sections 290 and 300. 

Effect of dissolution. — A dissolution puts an end to a company’s existence 
{Salton V. New Beeston Cycle Co., [1900] 1 Ch. 43 ; 10 Digest 1033, 7162). The 
existence of continuing contracting obligations may, however, prevent the dissolution 
of the company (Tolhurst v. Associated Portland Cement Manufacturers (1900), [1902] 
2 K.B. 660, C.A. ; affirmed, [1903] A.C. 414 ; 10 Digest 1031, 7146). When the 
company is dissolved the statutory duty of the liquidator towards the creditors and 
the contributories is gone, but any breach of duty to a creditor through distributing the 
assets without complying with the statutory requirements renders him liable in damages 
(Pulsford V. Devenish, [1903] 2 Ch. 625 ; 10 Digest 1000, 6943 ; Smith (James) & Sons 
(Norwood), Ltd. v. Goodman, [1936] Ch. 216, C.A. ; Digest Supp.). A judgment 
obtained against the company after its dissolution is invalid, and the solicitor acting 
for the company is personally liable for the plaintiff’s costs from the date of the dissolu- 
tion (Salton V. New Beeston Cycle Co., supra.). Where proceedings are pending against 
a company about to be dissolved, the Court has power under section 256, to stay the 
proceedings in the winding up for the purpose of delaying the dissolution. For other 
provisions as to dissolution, see sections 352 to 356. 

Definitions. — “ Company ", " registrar of companies ", " the Court " (section 
455 (1) ). 


Enforcement of and Appeal from Orders 

275. Order for calls on contributories in Scotland. — (1) Where 
an order, interlocutor or decree has been made in Scotland for winding up 
a company by the court, it shall be competent to the court, on production 
by the liquidators of a list certified by them of the names of the contributories 
liable in payment of any calls, and of the amount due by each contributory, 
and of the date when the said amount became due, to pronounce forthwith 
a decree against those contributories for payment of the sums so certified 
to be due, with interest from the said date till payment, at the rate of five 
per cent, per annum in the same way and to the same effect as if they had 
severally consented to registration for execution, on a charge of six days, of 
a legal obligation to pay those calls and interest. 

(2) Any such decree may be extracted immediately, and no suspension 
thereof shall be competent, except on caution or consignation, unless with 
special leave of the court. 


NOTE 

The section reproduces section 222 of the 1929 Act. 
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276. Enforcement throughout United Kingdom of orders made 
in winding up. — (1) Any order made by the court in England for or in the 
course of winding up a company shall be enforced in Scotland and Northern 
Ireland in the courts that would respectively have jurisdiction in respect 
of that company if registered in Scotland or Northern Ireland and in the 
same manner in all respects as if the order had been made by those courts. 

(2) In like manner orders, interlocutors and decrees made by the 
court in Scotland for or in the course of winding up a company shall be 
enforced in England and Northern Ireland by the courts which would 
respectively have jurisdiction in respect of that company if registered in 
that part of the United Kingdom where the order is required to be enforced, 
and in the same manner in all respects as if the order had been made by those 
courts. 

(3) Where any order, interlocutor or decree made by one court is 
required to be enforced by another court, an office copy of the order, inter- 
locutor or decree shall be produced to the proper officer of the court required 
to enforce the same, and the production of an office copy shall be sufficient 
evidence of the order, interlocutor or decree, and thereupon the last- 
mentioned court shall take the requisite steps in the matter for enforcing 
the order, interlocutor or decree, in the same manner as if it had been made 
by that court. 

NOTES 

The section reproduces section 223 of the 1929 Act. 

Courts having jurisdiction to wind up companies registered in Scotland. — 

See sections 220, 221. 

Northern Ireland. — The Act does not in general apply to Northern Ireland, see 
section 461. For Courts having jurisdiction in Northern Ireland, see Companies 
(Consolidation) Act, 1908, section 134, as adapted to Northern Ireland by the Govern- 
ment of Ireland (Companies, Societies, etc.) Order, 1922 (S.R. & O., 1922, No. 184). 

277. Appeals from orders in Scotland. — (1) Subject to the 
provisions of this section and to rules of court, an appeal from any order or 
decision made or given in the winding up of a company by the court in 
Scotland under this Act shall lie in the same manner and subject to the 
same conditions as an appeal from any order or decision of the court in 
cases within its ordinary jurisdiction. 

(2) In regard to orders or judgments pronounced by the judge acting 
as vacation judge in pursuance of section four of the Administration of 
Justice (Scotland) Act, 1933, — 

(a) none of the orders specified in Part I of the Tenth Schedule to this 

Act shall be subject to review, reduction, suspension or stay of 
execution ; and 

(b) every other order or judgment (except as hereinafter mentioned) 

may be submitted to review by the Inner House by reclaiming 
motion enrolled within fourteen days from the date of the order 
or judgment : 

Provided that an order being one of the orders specified in Part II of 
the Tenth Schedule to this Act shall, from the date of such order and not- 
withstanding that it has been submitted to review as aforesaid, be carried 
out and receive effect until the Inner House have disposed of the matter. 

(3) In regard to orders or judgments pronounced in Scotland by a Lord 
Ordinary before whom proceedings in a winding up are being taken, any 
such order or judgment may be submitted to review by the Inner House 
by reclaiming motion enrolled within fourteen days from the date of the 
order or judgment, but should such order or judgment not be so submitted 
to review during session, the provisions of this section in regard to orders or 
judgments pronoimced by the judge acting as vacation judge shall apply 
to the order or judgment. 
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(4) Nothing in this section shall affect the provisions of this Act in 
reference to decrees in Scotland for payment of calls in the winding up of 
companies, whether voluntarily or by or subject to the supervision of the 
court. 

NOTE 

The section reproduces section 224 of the 1929 Act. 


(iii) Voluntary Winding Up 

Resolutions for, and Commencement of, Voluntary 
Winding Up 

278. Circumstances in which company may be wound up 
voluntarily. — (1) A company may be wound up voluntarily — 

(a) when the period, if any, fixed for the duration of the company 

by the articles expires, or the event, if any, occurs, on the 
occurrence of which the articles provide that the company is 
to be dissolved, and the company in general meeting has passed 
a resolution requiring the company to be wound up voluntarily ; 

(b) if the company resolves by special resolution that the company 

be wound up voluntarily ; 

(c) if the company resolves by extraordinary resolution to the effect 

that it cannot by reason of its liabilities continue its business, 
and that it is advisable to wind up. 

(2) In this Act the expression a resolution for voluntary winding up ” 
means a resolution passed under any of the provisions of subsection (1) of 
this section. 

NOTES 

The section reproduces section 225 of the 1929 Act. 

General note. — A resolution to wind up under these provisions may provide 
cither for a members’ voluntary winding up. in which event the winding up is conducted 
by the company itself (sec sections 283, 284), or a creditors’ voluntary winding up, 
that is, one conducted by the creditors in conjunction with the members (see .sections 
292, 293). In either case, the Court can intervene in certain conditions to supervise 
the winding up (see sections 311 to 315). The procedure preliminary to the meeting 
to pass the required resolution is materially different in each case. 

Company may be wound up voluntarily. — This provision does not apply to an 
unregistered company (see section 398), nor to an oversea company incorporated 
outside this country (sections 398, 409). The power to wind up voluntarily cannot be 
excluded by the articles, but the right of the holders of certain classes of shares to vote 
at meetings of the company may be restricted or excluded (see Re Peveril Gold Mines, 
Ltd., [1898] 1 Ch. 122, C.A. ; 10 Digest 836, 5474. and cf. Welton v. Saffery, [1897] 
A.C. 299 ; 9 Dige.st 292, 1817). ^ ; 

Period fixed for duration of company. — It is not usual for articles of association 
to contain any provision as to the duration of the company, or to mention any event 
on the happening of which the company is to be dissolved. 

Special resolution. — See section 141. A special resclution is necessary if for 
any reason not otherwise provided for in the section the company decides to wind up 
voluntarily. Under sub.section (1) (a), supra, an ordinary re.solution is sufficient, while 
under ibid., paragraph (c), an extraordinary resolution will suffice. As to length of 
notice required for a meeting to pass a special resolution under subsection (1) (b), sec 
Re Union Hill Silver Co., Ltd. (1870), 22 L.T. 400 ; 9 Digest 564, 3746. The notices 
summoning the meetings must be issued by authority of a resolution of the board of 
directors {Re Llaycraft Gold Reduction and Mining Co., [1900] 2 Ch. 230 ; 10 Digest 
1038, 7208) but the want of authority may be waived by the presence of all those 
having a right to vote {Re Oxted Motor Co., [1921] 3 K.B. 32 ; 9 Digest 565, 3756). 

Extraordinary resolution. — See section 141, ante. The notice convening the 
meeting must inform the members clearly that it is proposed to pass such resolution 
{Re Bridport Old Brewery Co. (1867), 2 Ch. App. 191 ; 10 Digest 987, 6835). As to 
what constitutes a sufficient notice, see Stone v. City and County Bank (1877), 3 C.P.D. 
282, C.A. ; 10 Digest 987, 6837. 

Other related provisions. — Section 279 (notice of resolution) ; section 280 
(commencement of winding up) ; section 353 (dissolution of company). 

Definitions. “Extraordinary resolution’*, “.special resolution’* (section 141); 
“ articles “ company “ (section 455 (1)). 
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279. Notice of resolution to wind up voluntarily. — (1) When a 
company has passed a resolution for voluntary winding up, it shall, within 
fourteen days after the passing of the resolution, give notice of the resolution 
by advertisement in the Gazette. 

(2) If default is made in complying with this section, the company and 
every officer of the company who is in default shall be liable to a default 
fine, and for the purposes of this subsection the liquidator of the company 
shall be deemed to be an officer of the company. 

NOTES 

The section reproduces section 226 of the 1929 Act, except for a minor amendment 
in subsection (1) effected by section 97 (3) of the 1947 Act as regards notice in the 
Gazette. The latter -mentioned provision came into force on July 1, 1948. The effect 
of the section is the same. 

Effect of changes. — Under the 1929 Act, the period within which notice was to 
be given by advertisement in the Gazette was 7 days. This time is now extended 
to 14 days. 

Notice of resolution. — See also section 143. 

Liquidator. — See sections 285, 286, 294. 

Definitions. — “ Resolution for voluntary winding up ” (section 278) ; “ default 
fine”, “officer who is in default” (section 440); “company”, “officer”, “the 
Gazette ” (section 455 (1)). 


280. Commencement of voluntary winding up. — A voluntary 
winding up shall be deemed to commence at the time of the passing of the 
resolution for voluntary winding up. 

NOTES 

The section reproduces section 227 of the 1929 Act. 

General note. — The section should be read with sections 278, 279. The date of 
commencement is not altered by a supervision order being made nor by a compulsory 
winding up order being made (see section 229). 

Other related provisions. — Section 141 (resolutions) ; section 229 (voluntary 
winding up superseded by a compulsory order) ; section 311 (voluntary winding up 
continued under supervision) . 

Definitions. — “ Resolution for voluntary winding up ” (section 278). 


Consequences of Voluntary Winding Up 

281. Effect of voluntary winding up on business and status of 
company. — In case of a voluntary winding up, the company shall, from 
the commencement of the winding up, cease to carry on its business, except 
so far as may be required for the beneficial winding up thereof : 

Provided that the corporate state and corporate powers of the company 
shall, notwithstanding anything to the contrary in its articles, continue until 
it is dissolved. 


NOTES 

The section reproduces section 228 of the 1929 Act. 

Commencement of voluntary winding up. — Sec section 280. 

Carrying on business. — The provision is analogous to that of section 245 (1) (b) 
in the case of a compulsory winding up. From the commencement of winding up, a 
company's existence continues solely for the purpose of the winding up, and not for 
another purpose, e.g., an amalgamation {Re London, Bombay and Mediterranean Bank^ 
Lid., Drew’s Case (1867), 36 L.J. Ch. 785; 10 Digest 995, 6901). Contracts with a 
company which are not required for its beneficial winding up are not, however, illegal 
as between the company and the other party to the contract (Bateman Co. v. Ball 
(1887), 56 L.J. Q.B. 291 ; 10 Digest 995, 6904). 

Effect of a resolution to wind up voluntarily. — The property does not vest in 
the liquidator (cf. section 243), but remains vested in the company whose corporate 
state and powers are not terminated. The company cannot carry on business except 
in certain conditions (supra), and the powers of directors cease except with proper 
sanction (section 285 (2)). A transfer of shares without the sanction of the liquidator 

CO. ACT— x6 
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or any alteration in the status of a member is void in certain conditions (section 282). 
The company's assets must be applied as provided for by the Act (section 302). The 
provisions as to dispositions of the company’s property, stay of proceedings and 
landlord’s right to distrain do not apply as in the case of a compulsory winding-up 
order (sec sections 226, 227, 228), neither does the official receiver become the pro- 
visional liquidator (section 239). A resolution to wind up voluntarily may, however, 
operate as a discharge of the company’s employees {Reigaie v. Union Manufacturing 
Co. (RamsboUom) , Ltd., [1918] 1 K.B. 592, C.A. ; 9 Digest 536, 3532). See, however, 
British Waggon Co. v. Lea (1880), 5 Q.B.D. 149 ; 10 Digest 924, 6335. 

Other related provisions, — Section 323 (liquidator’s right of disclaimer), and 
section 320 (fraudulent preference). 


282. Avoidance of transfers, etc*, after commencement of 
voluntary winding up. — Any transfer of shares, not being a transfer 
made to or with the sanction of the liquidator, and any alteration in the 
status of the members of the company, made after the commencement of a 
voluntary winding up, shall be void. 

NOTES 

The section reproduces section 229 of the 1929 Act. Cf. as to winding up by the 
Court, section 227, ante. 

Transfer of shares. — Sec generally sections 73 to 85 and First Schedule, Table A, 
Part I, articles 22 to 28. See also note to section 227. 

Alteration of status. — See note to section 227. The execution of a transfer 
without the liquidator’s sanction is void but not illegal, and an action may lie for 
refusal to execute a transfer although the sanction has not been obtained (Biederman v. 
Stone (1867), L.R. 2 C.P. 504 ; 9 Digest 398, 2538). 

Sanction by liquidator. — The liquidator may without the Court’s sanction, 
sanction any transfer during the liquidation absolutely or conditionally and has the 
power to alter the register of members {Re National Bank of Wales, Taylor, Phillips 
and Rickards* Cases [1897] 1 Ch. 298, C.A. ; 9 Digest 398, 2541). When successive 
transfers are sanctioned, the ultimate transferee only is liable to contribute as a present 
member, but the transferor and prior transferees are liable as past members (ibid.). 
A transfer of shares to an infant shortly before the commencement of the winding up 
may be set aside by the liquidator, though the infant becomes of full age during the 
liquidation (Ca.stello’s Case (1869), L.R. 8 Eq. 504 ; 9 Digest 400, 2559). The right to 
transfer debentures is not affected by the winding up (Re (Joy Co., Ltd., Farmer v. 
Coy & Co., Ltd., [1900] 2 Ch. 149 ; 10 Digest 773, 4833). A valid forfeiture of shares 
before the commencement of the winding up cannot be cancelled by the liquidator 
(Dawes’ Case (1868), L.R. 6 Eq. 232 ; 9 Digest 426, 2767). 

Commencement of voluntary winding up. — See section 280, ante. 

Definitions. — “ Member ” (section 26) ; ” company ”, ” share ” (section 455 (1)) . 


Declaration of Solvency 

283. Statutory declaration of solvency in case of proposal to 
wind up voluntarily. — (1) Where it is proposed to wind up a company 
voluntarily, the directors of thexompany or, in the case of a company having 
more than two directors, the majority of the directors, may, at a meeting of 
the directors make a statutory declaration to the effect that they have made 
a full inquiry into the affairs of the company, and that, having so done, 
they have formed the opinion that the company will be able to pay its 
debts in full within such period not exceeding twelve months from the 
commencement of the winding up as may be specified in the declaration. 

(2) A declaration made as aforesaid shall have no effect for the purposes 
of this Act unless — 

(a) it is made within the five weeks immediately preceding the date 

of the passing of the resolution for winding up the company and 
is delivered to the registrar of companies for registration before 
that date ; and 

(b) it embodies a statement of the company’s assets and liabilities as 

at the latest practicable date before the making of the declara- 
tion. 
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(3) Any director of a company making a declaration under this section 
without having reasonable grounds for the opinion that the company will 
be able to pay its debts in full within the period specified in the declaration, 
shall be liable to imprisonment for a period not exceeding six months or to a 
fine not exceeding five hundred pounds or to both ; and if the company is 
wound up in pursuance of a resolution passed within the period of five 
weeks after the making of the declaration, but its debts are not paid or pro- 
vided for in full within the period stated in the declaration, it shall be 
presumed until the contrary is shown that the director did not have reason- 
able grounds for his opinion. 

(4) A winding up in the case of which a declaration has been made and 
delivered in accordance with this section or section two hundred and thirty 
of the Companies Act, 1929, is in this Act referred to as a members* volun- 
tary winding up **, and a winding up in the case of which a declaration has 
not been made and delivered as aforesaid is in this Act referred to as ** a 
creditors’ voluntary winding up 

(5) Subsections (1) to (3) of this section shall not apply to a winding 
up commenced before the commencement of this Act, 

NOTES 

The section combines section 230 of the 1929 Act and section 94 (1), (2), (5) of the 
1947 Act. The last-mentioned provisions came into force on July 1, 1948. Subsections 
(3) and (4) of section 94 of the 1947 Act arc incorporated in sections 288, 291, post. 

Effect of changes. — The provisions of the 1929 Act have been drastically amended. 
Under that Act. directors were not obliged to commence the winding up within any 
definite period of the date on which the declaration was made. The declaration accord- 
ingly retained validity though the finances of the company might have greatly deterio- 
rated between the dates on which the declaration was made and the date when the 
resolution was passed. Neither was there any provision holding the directors liable in 
such circumstances. Furthermore, there was no provision requiring the most recent 
picture possible of the affairs of the company. The present section remedies those 
defects by providing that — (i) the statutory declaration only retains its validity 
provided it is made within five weeks of the meeting at which the resolution to wind 
up voluntarily was pa.ssed ; (ii) it must embody a statement of assets and liabilities as 
provided for ; (hi) the directors are liable for any deficiency unless they establish that 
the declaration was made on reasonable grounds (subsections (1) to (3)). 

Voluntary winding up. — See section 278, and sections 284 to 291 (members’ 
voluntary winding up), 292 to 300 (creditors’ voluntary winding up), 302 to 310, 
316 to 319 (general provisions). 

Statutory declaration. — For the changes effected in the declaration by the 1947 
Act as incorporated in this section, see generally “ Effect of changes,” supra. It will 
be noted that certain other information must now be embodied in the declaration, and 
this called for suitable amendment to Board of Trade Form No. 39B (S.R. & O. 1929, 
No. 823, Schedule), see Companies (Forms) Order, 1948, S.I. 1948 No. 1518, Appendix 
V, post. See also 5 Halsbury’s Laws (2nd Edn.) pp. 756, et seq. and Buckley on the 
Companies Act (11th Edn.), pp. 475, et seq. 

Declaration to be made within 5 weeks before the passing of the resolution 
to wind up voluntary. — This is one of the precautions designed to avoid a declaration 
of solvency being made without a liquidation in fact taking place. 

Statement of assets and liabilities. — This is another of the precautions to give 
greater control in members’ voluntary winding up with a view to avoiding a declaration 
of solvency being made in a reckless manner. It will apply only when a really solvent 
company has gone into liquidation (c.g., with a view to reconstruction), in which 
event the creditors are not consulted at all. Presumably, the only person to be satisfied 
as to solvency for the purposes of this provision, is the Registrar (see subsection (2)) 
since registration of the declaration must take place and the Registrar will be able to 
see whether in fact the company’s assets cover its debts. For the purpose of these 
enactments, it may be that directors would not be able to protect themselves under 
subsection (3), supra, by including in the statement the formal particulars of the last 
audited balance sheet (as to which see generally section 149), particularly if the assets 
are realisable at prices less than those given and no reserves are in existence to ” cushion” 
the deficiency. For this purpose, a distinction should be drawn between the balance 
sheet of a company as a going concern and a balance sheet as ” break up value ”. 
Directors must, therefore, exercise caution and proceed on a conservative basis when 
considering the value of the assets for the purposes of a declaration of solvency. For 
a form of statement, see Magnus and Estrin on the Companies Act, 1947, Appendix A, 
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Form No. 10. The statement must show the state of the company’s affairs at the 
latest practicable date before the making of the declaration. This will be a question 
of fact in each case, depending on the degree of complexity of the company’s affairs 
and the time required to prepare the statement. It must, in any case, show the most 
recent picture possible of those affairs. 

Directors must have reasonable grounds for making a declaration. — If, 

in fact, the company is wound up within five weeks after the declaration, the fact that 
the company, at the end of the specified period, is insolvent will be prima facie evidence 
that the director did not have reasonable grounds for his opinion that the company 
was solvent. 

Creditors* voluntary winding up. — See sections 302 to 310. The declaration 
of solvency and the registration thereof is a condition precedent to a members’ voluntary 
winding up, and if those conditions have not been complied with, the winding up is a 
creditors’ winding up (subsections (2), (4), supra). A creditor may also present a 
petition to wind up the company compulsorily, if he can prove that the company is 
insolvent (see generally section 222 and 5 Halsbury’s Laws (2nd Edn.) 539, et seq.). 

Commencement of winding up. See section 280. 

Commencement of the Act. — See section 462; see also "effect of changes", 
supra. 

Definitions, — " Resolution for voluntary winding up " (section 278) ; "company", 
" director ", " registrar of companies " (section 455 (1)). 


Provisions applicable to a Members* Voluntary Winding Up 

284. Provisions applicable to a members’ winding up. — The 

provisions contained in the seven sections of this Act next following shall, 
subject to the provisions of the last of them, apply in relation to a members’ 
voluntary winding up. 

NOTES 

The section corresponds with section 231 of the 1929 Act. 

Members voluntary winding up. — See section 283. 

285. Power of company to appoint and fix remuneration of 
liquidators. — (1) The company in general meeting shall appoint one or 
more liquidators for the purpose of winding up the affairs and distributing 
the assets of the company, and may fix the remuneration to be paid to him 
or them. 

(2) On the appointment of a liquidator all the powers of the directors 
shall cease, except so far as the company in general meeting or the liquidator 
sanctions the continuance thereof. 

NOTES 

The section reproduces section 232 of the 1929 Act. 

Appointment of liquidator. — ^This is usually done at the time the resolution to 
wind up is passed (see section 280). The liquidator must give notice of his appointment 
(section 305), and as to the position where there is a vacancy in office, see section 304. 
As to the appointment of a liquidator in a creditors' voluntary winding up, see section 
294. It should be noted that a liquidator in a voluntary winding up is not required 
to give security (cf. section 237, and the Companies (Winding-up) Rules, 1929, rule 57). 
The Court has power to fix the liquidator’s remuneration where the company does not 
do so {Re Carton, Ltd. (1923), 128 L.T. 629 ; 10 Digest 993, 6878). As to his remunera- 
tion in the case of a creditors' voluntary winding up, see section 296. The liquidator 
cannot claim any remuneration as such if the resolution to wind up was invalid {Re 
Allison, Johnson and Foster, Ltd., Ex parte Birkenshaw, [1904] 2 K.B. 327 ; 10 Digest 
992, 6875). If the statutory winding up is superseded by a compulsory order, the 
Court may review the liquidator’s remuneration {Re Mortimers {London), Ltd., [1937] 
Ch. 289). 

Other related provisions.— Sections 245 (1) (b), 246 (2), 287, 298, 303, 307 
(powers of liquidator) ; section 337 (duty to make returns, etc.). 


286. Power to fill vacancy in office of liquidator. — (1) If a vacancy 
occurs by death, resignation or otherwise in the office of liquidator appointed 
by the company, the company in general meeting may. subject to any 
arrangement with its creditors, fill the vacancy. 
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(2) For that purpose, a general meeting may be convened by any 
contributory or, if there were more liquidators than one, by the continuing 
liquidators. 

(3) The meeting shall be held in manner provided by this Act or by 
the articles, or in such manner as may, on application by any contributory or 
by the continuing liquidators, be determined by the court. 

NOTES 

The section reproduces section 233 of the 1929 Act. 

General note. — The Act does not appear to lay down any procedure if the 
liquidator in a voluntary winding up wishes to resign, although the present section and 
section 297 imply his right to do so. See also section 304 (power of Court to appoint 
and remove a liquidator in voluntary winding up) . There also seems to be no power 
for the company to fill up vacancies in the office of a voluntary liquidator who has been 
appointed by the Court. The appointment of a liquidator on a supervision order, 
where the shareholders have not made the appointment, will be made by the Court 
{Re London Quays and Warehouses Co. (1868), 3 Ch. App. 394 ; 10 Digest 1044, 7264). 

Meeting to be held in manner provided by Act or articles. — See sections 134, 
135, and First Schedule, Table A, Part I, articles 50, et seq. 

Definitions. — "Contributory" (section 213); "articles", "company", "the 
Court " (section 455 (1)). 

287. Power of liquidator to accept shares, etc., as consideration 
for sale of property of company. — (1) Where a company is proposed to 
be, or is in course of being, wound up altogether voluntarily, and the whole 
or part of its business or property is proposed to be transferred or sold to 
another empany, whether a company within the meaning of this Act or 
not (in this section called the transferee company the liquidator of the 
first-mentioned company (in this section called the transferor company 
may, with the sanction of a special resolution of that company, conferring 
either a general authority on the liquidator or an authority in respect of 
any particular arrangement, receive, in compensation or part compensation 
for the transfer or sale, shares, policies or other like interests in the transferee 
company for distribution among the members of the transferor company, 
or may enter into any other arrangement whereby the members of the 
transferor company may, in lieu of receiving cash, shares, policies or other 
like interests, or in addition thereto, participate in the profits of or receive 
any other benefit from the transferee company. 

(2) Any sale or arrangement in pursuance of this section shall be 
binding on the members of the transferor company. 

(3) If any member of the transferor company who did not vote in 
favour of the special resolution expresses his dissent therefrom in writing 
addressed to the liquidator, and left at the registered office of the company 
within seven days after the passing of the resolution, he may require the 
liquidator either to abstain from carrying the resolution into effect or to 
purchase his interest at a price to be determined by agreement or by arbitra- 
tion in manner provided by this section. 

(4) If the liquidator elects to purchase the member's interest, the 
purchase money must be paid before the company is dissolved and be 
raised by the liquidator in such manner as may be determined by special 
resolution. 

(5) A special resolution shall not be invalid for the purposes of this 
section by reason that it is passed before or concurrently with a resolution 
for voluntary winding up or for appointing liquidators, but, if an order is 
made within a year for winding up the company by or subject to the super- 
vision of the court, the special resolution shall not be valid unless sanctioned 
by the court. 

(6) For the purposes of an arbitration under this section, the provisions 
of the Companies Clauses Consolidation Act, 1845, or, in the case of a 
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winding up in Scotland, the Companies Clauses Consolidation (Scotland) 
Act, 1845, with respect to the settlement of disputes by arbitration, shall be 
incorporated with this Act, and in the construction of those provisions this 
Act shall be deemed to be the special Act and '' the company shall mean 
the transferor company, and any appointment by the said incorporated 
provisions directed to be made under the hand of the secretary or any two 
of the directors may be made under the hand of the liquidator, or, if there 
is more than one liquidator, then of any two or more of the liquidators. 

NOTES 

The section reproduces section 234 of the 1929 Act. 

General note. — Tlie section relates only to a members’ voluntary winding up 
As to its application to a creditors' voluntary winding up, see section 298. In the case 
of a supervision or a compulsory order, a sale can be made and all necessary things 
can be done under section 245 (2). An unregistered company can by registering 
under the Act avail itself of this provision (Southall v. British Mutual Life Assurance 
Society (1871), 6 Ch. App. 614 ; 9 Digest 660, 4400, and see note to section 382). As 
to amalgamation and reconstruction generally, see sections 208, 209, ante. 

Dissenting member. — The personal representatives of a deceased member, 
although not registered as members, may exercise the right of dissent and a provision 
in the articles of association prohibiting a personal representative from exercising the 
rights and privileges of a member unless himself registered as a member does not prevent 
him from exercising the statutory right of dissent (Lleivellyn v. Kasintoe Rubber Estates, 
Ltd., [1914] 2 Ch. 670, C.A. ; 9 Digest 405, 2594). Where the registered office of the 
company is abroad, notice to the liquidator is sufficient (Brailey v. Rhodesia Con- 
solidated, Ltd., [1910] 2 Ch. 95 ; 10 Digest 1024, 7104). A dissentient member is not 
entitled to have his name omitted from the list of contributories (Re Imperial Land Co. 
of Marseilles, Ex parte Jeaffreson (1870), I^.R. 11 Eq. 109; 10 Digest 1028, 7130). 
Where a scheme is obviously unfair, a dissentient minority may obtain a compulsory 
winding-up order (Re Consolidated South Rand Mines Deep, Ltd., [1909] 1 Ch. 491 ; 
10 Digest 1023, 7098). 

Statutory power of sale. — The power of sale may be exercised although the 
memorandum contains no such power (Clinch v. Financial Corporation (1868), L.R. 5 
Eq. 450, at p. 472 ; affirmed, 4 Ch. App. 1 17 ; 9 Digest 668, 4445). The new company, 
however, must have power under its memorandum to accept a transfer (Pulbrook v. 
New Civil Service Co-operation, Ltd. (1877), 26 W.R. 11 ; 10 Digest 1017, 7060). The 
transferor company can sell to a company which is not a company within the meaning 
of the Act, e.g., a foreign company, but not to an individual except perhaps to an 
agent or trustee for a company to be formed (Bird v. Bird's Patent Deodorizing and 
Utilizing Sewage Co. (1874), 9 Ch. App. 358; 10 Digest 1018, 7069). The making of 
a supervision order docs not take away the power of sale (Re Imperial Mercantile Credit 
Association (1871), L.R. 12 Eq. 504 ; 10 Digest 1023, 7093) which maybe subsequently 
exercised without the Court’s sanction (Wright's Case (1870), 5 Ch. App. 437 ; 10 
Digest 1045, 7273). The sale binds both the shareholders and the creditors of the 
transferor company (Re City and County Investment Co. (1879), 13 Ch.D. 475, C.A. ; 
10 Digest 1029, 7132). The agreement for sale may validly provide that the transferor 
company should call up its unpaid capital and transfer the amount so realised to the 
transferee company (New Zealand Gold Extraction Co. (Newbery-Vautin Process) v. 
Peacock, [1894] Q.B. 622, C.A. ; 9 Digest 663, 4417), but the agreement cannot validly 
provide for a call to be made on the shares of the transferor company in case its assets 
do not realise a specified amount (Clinch v. Financial Corporation, supra). 

Allotment of shares In compensation for transfer. — A liability to pay cash 
cannot be imposed on members of the transferor company by allotting them shares 
credited as partly paid up except with their consent (Re Imperial Mercantile Credit 
Association, supra). A member of the transferor company, even if he has not served 
notice of dissent, cannot be compelled to accept shares in the transferee company, but 
if he has not served such notice, he is not entitled to compensation for his interest in 
the transferor company (Re Bank of Hindustan, China and Japan, Ex parte Los (1865), 
6 New Rep. 327 ; 10 Digest 1022, 7091). If the shares which he declines to accept 
are sold, he is, however, entitled to the net proceeds of sale (Re Lake View Extended 
Gold Mine (Western Australia), Ltd., [1900] W.N. 44 ; 10 Digest 1030, 7141). 

Stamp duty, — An agreement that the members of one company are, in exchange 
for their shares therein, to take shares in another company is chargeable with stamp 
duty ad valorem (Chesterfield Brewery Co. v. Inland Revenue Commissioners, [1899] 
2 Q.B. 7 ; 10 Digest 1032, 7155). Relief is, however, available in certain cases (see 
Finance Act, 1929, section 55, as amended by the Finance Act, 1938, section 31 ; 
31 Halsbury's Statutes 341). As to the liability to' profits tax, see the Finance Act, 
1947, section 36 (40 Halsbury’s Statutes 549). See also the Income Tax Act, 1945, 
section 5& (38 Halsbur>'s Statutes 219). 



SECTION 289 


247 


With sanction of a special resolution. — The special resolution must specifically 
confer the necessary authority on the liquidator ; it is not sufficient to pass special 
resolutions for voluntary winding up and for distributing the proceeds of any sale 
{Etheridge v. Central Uruguay Northern Extension Rail, Co., [1913] 1 Ch. 425 ; 10 
Digest 1019, 7075). A special resolution is invalid unless the notice convening the 
meeting distinctly states that it is intended to proceed under the statutory provision 
{Imperial Bank of China, India and Japan v. Dank of Hindustan, China and Japan 
(1868), L.R. 6 Eq. 91 ; 10 Digest 1018, 7068). 

Sanction necessary if winding-up order made. — The sanction of the Court 
must be obtained at or after the making of the winding-up or supervision order, and 
cannot be previously obtained in the voluntary winding up {Re Callao Bis Co, (1889), 
42 Ch.D. 169, C.A. ; 10 Digest 1017, 7055). 

Arbitration as to amount payable. — An article of association purporting to 
exclude a reference to arbitration is not binding on dissentient members (Baring-Gould 
V. Sharpington Combined Pick and Shovel Syndicate, [1899] 2 Ch. 80, C.A. ; 9 Digest 
101, 426), nor is an article which omits the proviso in favour of dissentient shareholders 
{Payne v. Cork Co., Ltd., [1900] 1 Ch. 308; 10 Digest 991, 6862). The value of a 
dissentient member’s interest depends on the value of his proportionate share of the 
assets of the old company {Re Mysore West Gold Mining Co, (1889), 42 Ch.D. 535 ; 
10 Digest 1026, 7116), A commission may be granted to examine witnesses abroad 
to ascertain the value of the assets {ibid.), but a shareholder will not be allowed to 
examine officers of the company in order to obtain evidence for use on the arbitration 
{Re British Building Stone Co., Ltd., [1908] 2 Ch. 450 ; 10 Digest 1025, 7112) nor may 
he examine the books of the company {Morgan’s Case (1884), 28 Ch.D. 620 ; 10 Digest 
1025, 7111). 

Definitions. — "Member” (section 26); ".special resolution” (section 141); 
" company ”, " .share ”, " the Court ” (.section 455 (1)) ; " writing ” (Interpretation 
Act, 1889, section 20 ; 18 Halsbury’s Statutes 1001). 


288. Duty of liquidator to call creditors’ meeting in case of 
insolvency. — (1) If, in the case of a winding up commenced after the 
commencement of this Act, the liquidator is at any time of opinion that the 
company will not be able to pay its debts in full within the period stated in 
the declaration under section two hundred and eighty-three of this Act 
he shall forthwith summon a meeting of the creditors, and shall lay before 
the meeting a statement of the assets and liabilities of the company. 

(2) If the liquidator fails to comply with this section, he shall be liable 
to a line not exceeding fifty pounds. 

NOTES 

The section corresponds with .section 94 (3), (5) of the 1947 Act, which came into 
force on July 1, 1948. 

The effect of the section is that if, in tlie case of a declaration of .solvency 
having been made (see section 283), the liquidator thinks that the company will not 
be able to pay its debts within the stated period, he must summon a meeting of creditors 
for the purpose of putting before them the latest picture of the company’s finances, 
certain penalties being prescribed in case of default. 

Commencement of voluntary winding up. — Sec section 280. 

Company unable to pay its debts. — The provisions would be invoked, for 
example, if the liquidator had reasonable grounds for doubting the company's solvency. 
Presumably, the underlying idea is that the liquidator should not wait until the last 
moment before putting the position before the creditors where it appears that the 
assets have not the realisation value that they were first given. In that event, the 
section provides for certain measures to be taken as soon as the relative facts require 
those steps. In cases of any doubt, it is suggested the liquidator would have to 
consider whether, if he does not take the required steps, the losses to the creditors 
will be increased. 

Meeting of creditors. — See generally sections 289, 293. After the summoning 
of the meeting, the winding up becomes to all intents and purposes a creditors’ winding 
up (.see sections 292 et seq.). 

Commencement of the Act. — Sec section 464 (2). 


289. Duty of liquidator to call general meeting at end of each 
year. — (1) Subject to the provisions of section two hundred and ninety- 
one of this Act, in the event of the winding up continuing for more than one 
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year, the liquidator shall summon a general meeting of the company at the 
end of the first year from the commencement of the winding up, and of each 
succeeding year, or at the first conveninent date within three months from 
the end of the year or such longer period as the Board of Trade may allow, 
and shall lay before the meeting an account of his acts and dealings and of 
the conduct of the winding up during the preceding year. 

(2) If the liquidator fails to comply with this section, he shall be liable 
to a fine not exceeding ten pounds. 

NOTES 

The section reproduces section 235 of the 1929 Act except for a minor amendment 
in subsection (1) effected by section 95 (1) of the 1947 Act as regards a limitation on 
the time within which the meeting summoned by the liquidator may be called. The 
latter provision came into force on July 1, 1948. 

Effect of changes. — Under the 1929 Act, it was left to the discretion of the 
liquidator as to how soon after the end of the year it was convenient to summon the 
necessary meetings. This requirement is not substantially interfered with so long as 
the meetings are convened within 3 months after the end of the year, but if he finds 
that an extension of that time is necessary, he must obtain leave of the Board of Trade 
to convene the meetings at a later date. For the provisions applicable to a creditors’ 
winding up in an analogous case, see section 299. 

Commencement of winding up. — See section 280. 

Other related provisions. — Section 238 (first meeting of creditors) ; 290, 300 
(final meetings) ; 295 (committee of inspection) ; 341 (disposal of books). 


290. Final meeting and dissolution. — (1) Subject to the provisions 
of the next following section, as soon as the affairs of the company arc fully 
wound up, the liquidator shall make up an account of the winding up, 
showing how the winding up has been conducted and the property of the 
company has been disposed of, and thereupon shall call a general meeting 
of the company for the purpose of laying before it the account, and giving 
any explanation thereof. 

(2) The meeting shall be called by advertisement in the Gazette, 
specifying the time, place and object thereof, and published one month at 
least before the meeting. 

(3) Within one week after the meeting, the liquidator shall send to the 
registrar of companies a copy of the account, and shall make a return to 
him of the holding of the meeting and of its date, and if the copy is not 
sent or the return is not made in accordance with this subsection the 
liquidator shall be liable to a fine not exceeding five pounds for every day 
during which the default continues : 

Provided that if a quorum is not present at the meeting, the liquidator 
shall, in lieu of the return hereinbefore mentioned, make a return that the 
meeting was duly summoned and that no quorum was present thereat, and 
upon such a return being made the provisions of this subsection as to the 
making of the return shall be deemed to have been complied with. 

(4) The registrar on receiving the account and either of the returns 
hereinl^fore mentioned shall forthwith register them, and on the expiration 
of three months from the registration of the return the company shall be 
deemed to be dissolved : 

Provided that the court may, on the application of the liquidator or of 
any other person who appears to the court to be interested, make an order 
deferring the date at which the dissolution of the company is to take effect 
for such time as the court thinks fit. 

(5) It shall be the duty of the person on whose application an order 
of the court under this section is made, within seven days after the making 
of the order, to deliver to the registrar an office copy of the order for regis- 
tration, and if that person fails so to do he shall be liable to a fine not exceed- 
ing five pounds for every day during which the default continues. 
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(6) If the liquidator fails to call a general meeting of the company as 
required by this section, he shall be liable to a fine not exceeding fifty pounds. 

NOTES 

The section corresponds with section 236 of the 1929 Act, except as to subsection (6) 
which is new. The latter subsection reproduces section 95 (2) of the 1947 Act, which 
came into force on July 1, 1948. 

Effect of changes. — Under the 1929 Act, no provision was made for a penalty 
for non-compliance. Subsection (6), supra, closes that gap. 

Final meeting in a voluntary winding up. — The purpose of the meeting is to 
consider the liquidator's account of the winding up, and if necessary, dispose of the 
books (see section 341). The procedure at such meetings is the same as at the 
annual meetings held under section 289, and it should be noted that in those cases 
the winding up rules do not apply, and presumably the matter will be governed by the 
articles of the company on questions such as length of notice to be given, voting, etc., 
although special provision is made in the case where no quorum is present (subsection 
(3), supra). Dissolution of the company is deemed to take effect as provided for in 
subsection (4), supra, but it should be noted that this may be deferred in certain cases 
(ibid.) (see also section 307, Court's power to stay proceedings). For analogous pro- 
visions in the case of a creditors' voluntary winding up, see sections 299, 300. 

Definitions. — " Company ", " registrar of companies ", " the Court " (section 
455 (1)). 

291. Alternative provisions as to annual and final meetings in 
case of insolvency. — Where section two hundred and eighty-eight of this 
Act has effect, sections two hundred and ninety-nine and three hundred 
thereof shall apply to the winding up to the exclusion of the two last 
foregoing sections, as if the winding up were a creditors’ voluntary winding 
up and not a members’ voluntary winding up : 

Provided that the liquidator shall not be required to summon a meeting 
of creditors under the said section two hundred and ninety-nine at the end 
of the first year from the commencement of the winding up, unless the 
meeting held under the said section two hundred and eighty-eight is held 
more than three months before the end of that year. 

NOTES 

The section corresponds with section 94 (4) of the 1947 Act, which came into 
force on July 1, 1948. 

The effect of the section is that where the liquidator has called a creditors* 
meeting under section 288, on the ground of the company's insolvency, the winding up 
then proceeds as if it were a creditors' voluntary winding up and annual meetings 
both of the company and the creditors (section 299) and a final meeting (section 300) 
must be called. If, however, the creditors’ meeting summoned under section 288, is 
held three months or less before the end of that year, no further meetings need be 
called for that year, as would otherwise be required under section 299. 

Members’ voluntary winding up. — See sections 284 et seq. 

Creditors’ voluntary winding up. — See sections 292 et seq. 

Liquidator. — See sections 285 (members' winding up) ; 294 (creditors’ winding 

up). 

Commencement of the winding up. — Sec section 280. 

Definitions. — " Member ” (section 26) ; " creditors’ voluntary winding up ’’, 

" members’ voluntary winding up " (section 283 (4)). 


Provisions applicable to a Creditors' Voluntary Winding Up 

292. Provisions applicable to a creditors’ winding up. — The 

provisions contained in the eight sections of this Act next following shall 
apply in relation to a creditors’ voluntary winding up. 

NOTES 

The section reproduces section 237 of the 1929 Act. 

General note. — The provisions here mentioned will apply where the directors 
are unable to make a statutory declaration as required by section 283, ante, or where 
one having been made, the company is unable to pay its debts (see section 288, ante). 
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293. Meeting of creditors. — (i) The company shall cause a meeting 
of the creditors of the company to be summoned for the day, or the day next 
following the day, on which there is to be held the meeting at which the 
resolution for voluntary winding up is to be proposed, and shall cause the 
notices of the said meeting of creditors to be sent by post to the creditors 
simultaneously with the sending of the notices of tne said meeting of the 
company. 

(2) The company shall cause notice of the meeting of the creditors to 
be advertised once in the Gazette and once at least in two local newspapers 
circulating in the district where the registered office or principal place of 
business of the company is situate. 

(3) The directors of the company shall — 

(a) cause a full statement of the position of the company’s affairs 

together with a Jist of the creditors of the company and the 
estimated amount of their claims to be laid before the meeting 
of the creditors to be held as aforesaid ; and 

(b) appoint one of their number to preside at the said meeting. 

(4) It shall be the duty of the director appointed to preside at the 
meeting of creditors to attend the meeting and preside thereat. 

(5) If the meeting of the company at which the resolution for voluntary 
winding up is to be proposed is adjourned and the resolution is passed at an 
adjourned meeting, any resolution passed at the meeting of the creditors 
held in pursuance of subsection (1) of this section shall have effect as if it 
had been passed immediately after the passing of the resolution for winding 
up the company. 

(6) If default is made — 

(a) by the company in complying with subsections (1) and (2) of 

this section ; 

(b) by the directors of the company in complying with subsection (3) 

of this section ; 

(c) by any director of the company in complying with subsection (4) 

of this section ; 

the company, directors or director, as the case may be, shall be liable to a 
fine not exceeding one hundred pounds, and, in the case of default by the 
company, every officer of the company who is in default shall be liable to 
the like penalty. 


NOTES 

The section reproduces section 238 of the 1929 Act. 

General note. — ^The section does not, in terms, state what length of notice must 
be given to convene a creditors* meeting. The notices, however, must be posted 
simultaneously with those convening the meeting of the members (subsection (1)). 
The length of notice to members will depend on the articles, and the same notice would 
therefore be required in the case of the creditors. As to the method of convening 
meetings under the corresponding section of the 1929 Act, see Companies (Winding-up) 
Rules, 1929, rules 125 to 154. 

Commencement of winding up. — See section 280. 

Creditors* claims. — See section 316. 

Registered office. — See section 107. 

Meeting of the company. — See sections 130 et seq. 

Other related provisions. — Section 294 (appointment of liquidator) ; section 240 
(committee of inspection) ; sections 299, 300 (annual and final meetings) ; section 303 
(liquidator's duties and powers) ; section 346 (Court’s power to convene meetings). 

Definitions. — “ Resolution for voluntary winding up " (section 278) ; “ officer 
who is in default " (section 440 (2)) ; “ company ”, ” director ”, ” Gazette ”, ” officer ” 
(section 455 (1)). 
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294. Appointment of liquidator. — The creditors and the company 
at their respective meetings mentioned in the last foregoing section may 
nominate a person to be liquidator for the purpose of winding up the affairs 
and distributing the assets of the company, and if the creditors and the 
company nominate different persons, the person nominated by the creditors 
shall be liquidator, and if no person is nominated by the creditors the person, 
if any, nominated by the company shall be liquidator : 

Provided that in the case of different persons being nominated, any 
director, member or creditor of the company may, within seven days after 
the date on which the nomination was made by the creditors, apply to the 
court for an order either directing that the person nominated as liquidator 
by the company shall be liquidator instead of or jointly with the person 
nominated by the creditors or appointing some other person to be liquidator 
instead of the person appointed by the creditors. 

NOTES 

The section reproduces section 239 of the 1929 Act. 

General note. — It should be noted that the nominations for a liquidator to be 
appointed will take place at the meeting at which the resolution to wind up was passed 
(as to which, see section 280), and at the meeting of creditors summoned by the com- 
pany (see section 293). The section also makes provision where (i) the creditors’ 
meeting fails to nominate a liquidator, and (ii) different persons are nominated by 
each meeting. Provision is also made for application to the Court to nominate a 
liquidator. 

Application to the Court. — It has been suggested that where, through an over- 
sight, a meeting of creditors has not been summoned, an application should be made 
to the Court for the confirmation of the appointment of a liquidator appointed by the 
company and orders have been made on such applications, subject to the creditors' 
approval of the liquidator, which can be given by notice in writing. 

Person. — A body corporate cannot be appointed liquidator (see section 335, post) 

Other related provisions. — Section 296 (liquidator’s remuneration) ; sections 
297, 304 (vacancy in liquidator's office) ; section 305 (notice of liquidator’s appoint- 
ment) ; section 335 (disqualification for appointment as liquidator). 

Definitions. — Member " (section 26) ; “ company ”, ” director ”, ” the Court”, 
(section 455 (1)). 

295. Appointment of committee of inspection.— (1) The creditors 
at the meeting to be held in pursuance of section two hundred and ninety- 
three of this Act or at any subsequent meeting may, if they think ht, appoint 
a committee of inspection consisting of not more than five persons, and if 
such a committee is appointed the company may, either at the meeting at 
which the resolution for voluntary winding up is passed or at any time sub- 
sequently in general meeting, appoint such number of persons as they think 
fit to act as members of the committee not exceeding five in number : 

Provided that the creditors may, if they think fit, resolve that all or 
any of the persons so appointed by the company ought not to be members 
of the committee of inspection, and, if the creditors so resolve, the persons 
mentioned in the resolution shall not, unless the court otherwise directs, be 
qualified to act as members of the committee, and on any application to the 
court under this provision the court may, if it thinks fit, appoint other persons 
to act as such members in place of the persons mentioned in the resolution. 

(2) Subject to the provisions of this section and to general rules, the 
provisions of sections two hundred and fifty-three (except subsection (1) ) 
and two hundred and fifty-five of this Act shall apply with respect to a 
committee of inspection appointed under this section as they apply with 
respect to a committee of inspection appointed in a winding up by the 
court. 

NOTES 

The section reproduces section 240 of the 1929 Act except for a minor amendment 
imported into subsection (2) effected in section 253 (7), ante, by section 95 (3) of the 
1947 Act as regards a vacancy occurring in the committee of inspection. The latter 
provision came into force on July 1, 1948. 
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Effect of changes. — See the note “ Effect of changes to section 253. 

General note. — The initiative in appointing a committee of inspection rests with 
the creditors, and by implication from the words “ and if such a committee is appointed, 
the company may . . , appoint . . . persons ... to act as members of the com- 
mittee ", it would appear that the company cannot appoint a committee if the creditors 
have not appointed one. It should be noted that the creditors* meeting follows the 
members* meeting (see section 293), so that at the company's meeting it will not 
necessarily be known whether or not the creditors propose to nominate a committee of 
inspection. In practice, in order to avoid the expense of summoning another company 
meeting after the creditors have held theirs, it is usual for the members tentatively to 
nominate members to serve on the committee, and if the creditors appoint a committee, 
then the company’s nominations become effective, subject to the proviso to subsection 
(1), supra. 

Subject to the provisions of this section and the general rules. — In general, 
but subject to the provisions of the section, the rules which govern the committee of 
inspection are the same as those in a compulsory winding up (as to which see sections 
253, 255). For the position under the 1929 Act, see Companies (Winding-up) Rules, 
1929, rules 159, 161 to 163. There are no parallel provisions here to provide for the 
official receiver acting in the event of no committee of inspection being appointed as 
is the case in a compulsory winding up. 


296. Fixing of liquidators ’remuneration and cesser of directors ’ 
powers. — (1) The committee of inspection, or if there is no such com- 
mittee, the creditors, may fix the remuneration to be paid to the liquidator 
or liquidators. 

(2) On the appointment of a liquidator, all the powers of the directors 
shall cease, except so far as the committee of inspection, or if there is no 
such committee, the creditors, sanction the continuance thereof. 

NOTES 

The section reproduces section 241 of the 1929 Act. 

General note. — The provisions arc analogous to those in the case of a members* 
voluntary winding up (as to which see section 285). As to the power of the 
Court to review the liquidator’s remuneration where the voluntary winding up is 
superseded by a compulsory order, see Re Mortimers [London), Ltd., [1937] Ch. 289 ; 
[1937] 2 All E.R. 364. 

Committee of inspection. — See section 295. 

Liquidator. — See section 294. 

297. Power to fill vacancy in office of liquidator. — If a vacancy 
occurs, by death, resignation or otherwise, in the office of a liquidator, 
other than a liquidator appointed by, or by the direction of, the court, the 
creditors may fill the vacancy. 

NOTES 

The section reproduces section 242 of the 1929 Act. 

General note. — These provisions are analogous to those of section 286, in the 
case of a members’ voluntary winding up. See also section 304. As to the summoning 
of a meeting of creditors for the purpose, see Companies (Winding-up) Rules, 1929, 
rule 127 (3) . 

298. Application of s. 287 to a creditors’ voluntary winding up. 

— The provisions of section two hundred and eighty-seven of this Act shall 
apply in the case of a creditors' voluntary winding up as in the case of a 
members' voluntary winding up, with the modification that the powers of 
the liquidator under the said section shall not be exercised except with the 
sanction either of the court or of the committee of inspection. 

NOTES 

The section reproduces section 243 of the 1929 Act. 

Powers not exercisable except with sanction of Court or committee of 
inspection. — The wording of the section seems to indicate that the sanction here 
required is additional to, and not in substitution for, the special resolution required by 
section 287, 

Definitions. — " Creditors’ voluntary winding up ", " members* voluntary winding 
up " (section 283 (4)) ; " the Court " (section 455 (1)). 
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299. Duty of liquidator to call meetings of company and of 
creditors at end of each year. — (1) In the event of the winding up con- 
tinuing for more than one year, the liquidator shall summon a general 
meeting of the company and a meeting of the creditors at the end of the 
first year from the commencement of the winding up, and of each succeeding 
year, or at the first convenient date within three months from the end of 
the year or such longer period as the Board of Trade may allow, and shall 
lay before the meetings an account of his acts and dealings and of the conduct 
of the winding up during the preceding year. 

(2) If the liquidator fails to comply with this section, he shall be liable 
to a fine not exceeding ten pounds. 

NOTES 

The section reproduces section 244 of the 1929 Act, except for a minor amendment 
in subsection (1) effected by section 95 (1) of the 1947 Act as regards a limitation on 
the time within which the meeting summoned by the liquidator may be called. The 
latter provision came into force on July 1, 1948. 

Effect of change. — The effect of the changes are analogous to those of section 289, 
in the case of a members’ voluntary winding up (as to which see generally the notes 
there given) . 

Commencement of the winding up. — See section 280. 


300. Final meeting and dissolution. — (1) As soon as the affairs 
of the company are fully wound up, the liquidator shall make up an account 
of the winding up, showing how the winding up has been conducted and 
the property of the company has been disposed of, and thereupon shall 
call a general meeting of the company and a meeting of the creditors for the 
purpose of laying the account before the meetings and giving any explanation 
thereof. 

(2) Each such meeting shall be called by advertisement in the Gazette 
specifying the time, place and object thereof, and published one month at 
least before the meeting. 

(3) Within one week after the date of the meetings, or, if the meetings 
are not held on the same date, after the date of the later meeting, the liqui- 
dator shall send to the registrar of companies a copy of the account, and 
shall make a return to him of the holding of the meetings and of their dates, 
and if the copy is not sent or the return is not made in accordance with 
this subsection the liquidator shall be liable to a fine not exceeding five 
pounds for every day during which the default continues ; 

Provided that, if a quorum is not present at either such meeting, the 
liquidator shall, in lieu of the return hereinbefore mentioned, make a return 
that the meeting was duly summoned and that no quorum was present 
thereat and upon such a return being made the provisions of this subsection 
as to the making of the return shall, in respect of that meeting, be deemed 
to have been complied with. 

(4) The registrar on receiving the account and, in respect of each such 
meeting, either of the returns hereinbefore mentioned, shall forthwith 
register them, and on the expiration of three months from the registration 
thereof the company shall be deemed to be dissolved ; 

Provided that the court may, on the application of the liquidator or of 
any other person who appears to the court to be interested, make an order 
deferring the date at which the dissolution of the company is to take effect 
for such time as the court thinks fit. 

(5) It shall be the duty of the person on whose application an order of 
the court under this section is made, within seven days after the making of 
the order, to deliver to the registrar an office copy of the order for registration, 
and if that person fails so to do he shall be liable to a fine not exceeding five 
pounds for every day during which the default continues. 
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(6) If the liquidator fails to call a general meeting of the company or a 
meeting of the creditors as required by this section, he shall be liable to a 
fine not exceeding fifty pounds. 

NOTES 

The section reproduces section 245 of the 1929 Act, except for subsection (6), 
which is new. The last-mentioneci subsection corresponds with section 95 (2) of the 
1947 Act which came into force on July 1, 1948. 

Effect of section. — The provisions of the section are analogous to those of section 
290, in the case of a members’ voluntary winding up (as to which see the notes there 
given). For the procedure at meetings convened under this section, see Companies 
(Winding-up) Rules, 1929, rules 125 to 154. 

Return of final meetings. — For the form, see Board of Trade Form No. 15B 
(S R. & O. 1929, No. 823, Schedule, see Appendix V, post). 

Definitions. — “ Company ”, ” registrar of companies ”, ” the Court ”, ” the 
Gazette ” (section 455 (1)) ; ” person ” (Interpretation Act, 1889, section 19). 


Provisions applicable to every Voluntary Winding Up 

301. Provisions applicable to every voluntary winding up. — 

The provisions contained in the nine sections of this Act next following 
shall apply to every voluntary winding up whether a members’ or a creditors’ 
winding up. 

NOTES 

The section reproduces section 246 of the 1929 Act. 

Voluntary winding up. — See section 278. See also section 283 (members' 
voluntary winding up and creditors' voluntary winding up), and section 288, as to the 
calling of creditors’ meeting in case of insolvency in certain cases. 


302. Distribution of property of company. — Subject to the pro- 
visions of this Act as to preferential payments, the property of a company 
shall,* on its winding up, be applied in satisfaction of its liabilities pari passu, 
and, subject to such application, shall, unless the articles otherwise provide, 
be distributed among the members according to their rights and interests 
in the company. 

NOTES 

The section reproduces section 247 of the 1929 Act. 

Preferential payments. — See sections 309, 319. 

Property. — This includes not only the ordinary property of the company, but 
also all contributions which the liquidator is entitled to obtain from members, or 
persons who have been members within a certain time before the winding up commenced, 
and all assets which have been misappropriated as against creditors, and which a 
creditor has a right to have recognised (Stringer’s Case (1869), 4 Ch. App. 475 ; 10 
Digest 889, 6048). These form a common fund to be applied as directed by the Act 
(Wehh v. Whiffin (1872). L.R. 5 H.L. 711, at pp. 720, 724 ; 10 Digest 888, 6047). 

Property to be distributed in satisfaction of liabilities pari passu. — Subject 
to the rights of secured creditors and to the rights of certain creditors to be paid in 
priority, the assets are subject to a trust for the benefit of all the creditors to the 
extent of their debts, and must be distributed upon the footing of equality (Re Oriental 
Inland Steam Co., Ex parte Scinde Rail. Co. (1874), 9 Ch. App. 557 ; 10 Digest 
864, 5829). Liabilities to creditors rank in priority to all claims of members (see 
Elkins V. Capital Guarantee Society (1900), 16 T.L.R. 423, C.A. ; 10 Digest 992, 6873). 
The liquidator is not, however, entitled to pay a statute-barred debt if the shareholders 
object to his proposal to do so (Re Fleetwood and District Electric Light and Power 
Syndicate, [1915] 1 Ch. 486 ; 10 Dige.st 1002, 6959). Where the assets are insufficient, 
section 267, ante, is applicable. Prima facie all expenses ought to be paid before the 
liquidator's remuneration, but, semhle, he may be authorised to retain the remuneration 
paid when he had no reason to suppose that the assets would be insufficient for the 
payment of the costs, charges and expenses (Re Beni-Felkai Mining Co., Ltd., [1934] Ch. 
406 ; Digest Supp.). If the liquidator neglects his duty to discharge the debts pari passu, 
he may be liable in damages (Pulsford v. Devenish, [1903] 2 Ch. 625 ; 10 Digest 1000, 
6943). Except as provided for in section 319, pjost, the Crown has no priority over 
other unsecured creditors in respect of debts due to the Crown (Food Controller v. 
Cork [1923] A.C. 647 ; 10 Digest 943, 6460). 
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Distribution among members according to rights and interests. — The 

articles may provide for a distribution on a different basis from the rights and interests 
of the members during the life of the company, e.g., by a distribution of assets in specie 
(see Re South African Supply and Cold Storage Co., [1904] 2 Ch. 268). But a provision 
in the memorandum that the income and profits of the company should not be distri- 
buted to the members is not operative in a winding up (Re Merchant Navy Supply 
Association, Ltd., [1947] 1 All E.R. 894). 

Definitions. — “ Member " (section 26) “ articles company " (section 455 (1)). 

303. Powers and duties of liquidator in voluntary winding up. 

— (1) The liquidator may — 

(a) in the case of a members’ voluntary winding up, with the sanction 

of an extraordinary resolution of the company, and, in the case 
of a creditors’ voluntary winding up, with the sanction of the 
court or the committee of inspection or (if there is no such com- 
mittee) a meeting of the creditors, exercise any of the powers 
given by paragraphs (d), (e) and (f) of subsection (1) of section 
two hundred and forty-five of this Act to a liquidator in a winding 
up by the court ; 

(b) without sanction, exercise any of the other powers by this Act 

given to the liquidator in a winding up by the court ; 

(c) exercise the power of the court under this Act of settling a list of 

contributories, and the list of contributories shall be prima facie 
evidence of the liability of the persons named therein to be 
contributories : 

(d) exercise the power of the court of making calls ; 

(e) summon general meetings of the company for the purpose of 

obtaining the sanction of the company by special or extra- 
ordinary resolution or for any other purpose he may think fit. 

(2) The liquidator shall pay the debts of the company and shall adjust 
the rights of the contributories among themselves. 

(3) When several liquidators are appointed, any power given by this 
Act may be exercised by such one or more of them as may be determined 
at the time of their appointment, or, in default of such determination, by 
any number not less than two. 

NOTES 

The section combines section 248 of the 1929 Act and section 95 (4) of the 1947 
Act. The latter provision came into force on July 1, 1948. 

Effect of changes. — Under the 1929 Act the liquidator required the sanction of 
the Court or the committee of inspection, (i) to pay any class of creditors in full ; (ii) to 
compromise or arrange with creditors or other persons claiming to be such ; (iii) to 
compromise calls, liabilities, claims, etc., against contributories or other debtors. If 
there was no acting committee of inspection, then the liquidator had to apply to the 
Court for leave to exercise those powers. Section 95 (4) of the 1947 Act (which is here 
incorporated) amended those provisions to provide that these powers may be granted by 
a meeting of creditors, without recourse to the Court. 

Members’ voluntary winding up. — See section 283. 

Creditors’ voluntary winding up. — Sec sections 283, 288. 

Committee of inspection. — See section 295. 

Exercise of liquidator’s power. — A compromise by a liquidator with a creditor, 
although made without the necessary sanction, is valid and binding, at any rate on the 
liquidator, and probably on the company where the creditor was unaware of the failure 
to comply with the formalities (Cyclemakers’ Co-operative Supply Co. v. Sims, [1903] 
1 K.B. 477 ; 10 Digest 991, 6863). 

Liquidator’s power under a compulsory order. — See section 245. This 
includes power to carry on the company’s business (ibid., subsection (1) (b)), and he 
is justified in exercising this power if he bond fide and reasonably forms the opinion 
(though it may be falsified by events) that the carrying on of the business is necessary 
for the beneficial winding up of the company (Re Great Eastern Electric Co., Ltd., [19411 
Ch. 241 ; [1941] 1 All E. R. 409 ; 2nd Digest Supp.). 

Winding up by Court. — See sections 222, 225,^229 to 232. 

List of contributories. — See section 257. See also section 212 (liability of 
contributories), and generally sections 214, 215, 216, 217 (general provisions as to 
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contributories). Notice of the settlement of the list of contributories is usual, but 
not necessary, and absence of notice is no defence to an action for calls (Brighton 
Arcade Co. v. Dowling (1868), L.R. 3 C.P. 175 ; 10 Digest 997, 6919). 

Calls. — See section 260. 

Adjustment of rights of contributories. — See section 265. A call made to 
adjust the rights of contributories inter se, after all debts and costs are provided for, is 
invalid (Re Anglesea Colliery Co. (1866), 1 Ch. App. 555 ; 10 Digest 909, 6215). 

Several liquidators. — The liquidators cannot delegate their powers generally to 
one of their number, but they may delegate the execution of a particular document 
(Re London and Mediterranean Bank, Ex parte Birmingham Banking Co. (1868), 3 Ch. 
App. 651 ; 10 Digest 990, 6853). When one of two liquidators dies, the survivor 
cannot act alone, and a new liquidator must be appointed (Re Metropolitan Bank and 
Jones (1876), 2 Ch. D. 366 ; 10 Digest 990, 6856). 

Other related provisions. — Section 245 (powers of a liquidator) ; section 246 
(control of liquidator) ; sections 287-298 (transfer or sale of business or of shares, etc., 
of company) ; section 307 (power to apply to Court) ; section 333 (proceedings against 
liquidators) ; section 337 (duty to make returns). 

Definitions. — " Member ” (section 26) ; “ extraordinary resolution " (section 141) ; 
“ contributory " (section 213) ; “ members’ voluntary winding up ”, ” creditors’ 

voluntary winding up ” (section 283 (4)) ; ” company ”, ” the Court ” (section 455(1)). 

304. Power of court to appoint and remove liquidator in volun- 
tary winding up. — (1) If from any cause whatever there is no liquidator 
acting, the court may appoint a liquidator. 

(2) The court may, on cause shown, remove a liquidator and appoint 
another liquidator. 

NOTES 

The section reproduces section 249 of the 1929 Act. 

Appointment of liquidator. — It should be noted that the Court has power to 
appoint more than one liquidator (see section 237 and Re Sunlight Incandescent 
Gas Lamp Co., [1900] 2 Ch. 728; 10 Digest 994, 6895). Presumably the present 
section would be invoked where at any time there is no liquidator, although in some 
cases the appropriate procedure would be that under section 238. In a compulsory 
winding up, the Court in making the appointment will have regard to the provisions of 
section 239. In no circumstances may the Court appoint a body corporate as liquidator 
(see section 335). As to normal procedure in the case of an appointment in a members’ 
voluntary winding up, see section 285, and in the event of a vacancy occurring, see 
section 286, 

Removal or resignation of liquidator. — Sec sections 286, 296 (normal procedure 
in voluntary winding up), and section 242 (1) (removal of liquidator by the Court). 
The Court may remove a sole liquidator who becomes of unsound mind and appoint 
another liquidator (Re North Molton Mining Co., Ltd. (1886), 54 L.T. 602 ; 10 Digest 

994, 6886). The Court's power to remove a liquidator under the present section is 
general, and will apply whether the appointment in the first place was under a voluntary 
winding up or by the Court, except that in the case of a winding up subject to supervision, 
the power to remove a liquidator is given to the Court under section 314. Application 
for removal of a liquidator may be made by a creditor or contributory under section 307 
(see Re New De Kaap, Ltd., [1908] 1 Ch. 589 ; 10 Digest 994, 6892). The words ” cause 
shown ” used in the section imply unfitness on the part of the liquidator in a wide 
sense (Re Sir John Moore Gold Mining Co. [1879), 12 Ch. D. 325, C.A. ; 10 Digest 993, 
6883). This, however, is not to be taken as laying down any rule. If the Court is 
satisfied that in the interests of the parties concerned, a particular person should not 
manage the assets, the Court has power to remove him even though there is no question 
of misconduct or unfitness (Re Eyton (Adam), Ltd., Ex parte Charlesworth (1887), 36 
Ch.D. 299, C.A. ; 10 Digest 886, 6028). In general, the Court of Appeal will not 

interfere if the Judge has exercised his discretion judicially (Re Urmston Grange Steam- 
ship Co., Lid. (1901), 17 T.L.R. 553, C.A. ; 10 Digest 994, 6888) but the Court of 

Appeal must see whether cause is shown or not (Re Sir John Moore Gold Mining Co., 
supra). A liquidator may appeal against the order removing him (Re Eyton (Adam), 
Ltd., Ex parte Charlesworth, supra). 

Gazette notice, etc., of appointment. — See section 305. 

305. Notice by liquidator of his appointment. — (1 ) The liquidator 
shall, within fourteen days after his appointment, publish in the Gazette 
and deliver to the registrar of companies for registration a notice of his 
appointment in the form prescribed by statutory instrument made by the 
Board of Trade. 
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(2) If the liquidator fails to comply with the requirements of this section 
he shall be liable to a fine not exceeding five pounds for every day during 
which the default continues. 

NOTES 

The section combines section 250 of the 1929 Act and section 97 (3) of the 1947 
Act. The last-mentioned provision came into force on July 1, 1948. 

Effect of change. — The period within which the liquidator must notify his 
appointment to the Registrar is now 14 days instead of 21 under the 1929 Act. He is 
now required, within the same period, to publish notice cf his appointment in the 
Gazette, as well as to notify the Registrar. These provisions arc analogous to those 
under section 279 in the case of a notice of resolution to wind up voluntarily. 

Notice to Registrar. — For the forms, see Board of Trade Forms Nos. 39C (in 
the case of a members’ winding up) and 39D (in the case of a creditors' winding up) 
(S.R. & O. 1929, No. 823, Schedule, see Appendix V, post). 

Statutory instrument. — See the Statutory Instruments Act, 1946. 

Definitions. — "The Gazette ", "registrar of companies" (section 455 (1)). 


306. Arrangement when binding on creditors. — (1) Any arrange, 
ment entered into between a company about to be, or in the course of being- 
wound up and its creditors shall, subject to the right of appeal under this 
section, be binding on the company if sanctioned by an extraordinary 
resolution and on the creditors if acceded to by three fourths in number and 
value of the creditors. 

(2) Any creditor or contributory may, within three weeks from the 
completion of the arrangement, appeal to the court against it, and the court 
may thereupon, as it thinks just, amend, vary or confirm the arrangement, 

NOTES 

The section reproduces section 251 of the 1929 Act. 

Arrangement with creditors. — Sec sections 206, 245 (1) (c), (f), and 245 (1). 
The Court may, in any event, intervene in such arrangement on approj)riate application 
being made under section 307. 

Appeal against arrangement. — See Re Conial Radio, Lid,, [1932] 2 Ch. 66 ; 
Digest Supp. (composition with creditors as result of which company is solvent is 
not within the section. Quaere if a compromise is included). 

Definitions. — "Extraordinary resolution" (section 141); "contributory" 
(section 213) ; " company ", " the Court " (section 455 (1)). 


307. Power to apply to court to have questions determined or 
powers exercised. — (1) The liquidator or any contributory or creditor 
may apply to the court to determine any question arising in the winding 
up of a company, or to exercise, as respects the enforcing of calls or any 
other matter, all or any of the powers which the court might exercise if the 
company were being wound up by the court. 

(2) The court, if satisfied that the determination of the question or the 
required exercise of power will be just and beneficial, may accede wholly or 
partially to the application on such terms and conditions as it thinks fit or 
may make such other order on the application as it thinks just. 

(3) A copy of an order made by virtue of this section staying the pro- 
ceedings in the winding up shall forthwith be forwarded by the company, 
or otherwise as may be prescribed, to the registrar of companies, who shall 
make a minute of the order in his books relating to the company. 

NOTES 

The section combines section 252 of the 1929 Act and section 97 (1) of the 1947 
Act. The latter provision came into force on July 1, 1948. 

Effect of changes. — It is now provided that a copy of an order staying proceedings 
mu.st be sent to the Registrar of Companies and a minute of the stay entered in his 
books relating to the company. 

CO. ACT — 17 
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The effect of the section is to provide the company, its contributories, and 
creditors the means of access to the Court in a voluntary winding up, just as in a 
compulsory winding up or a winding up under supervision (see Ranee* s Case (1870), 
6 Ch. App. 104, at pp. 114, 115 ; 10 Digest 1009, 6999). 

Enforcing calls. — See sections 260, 276. 

Other matters. — See, e.g., sections 226, 256, 257, 259, 265, 268, 269, 271. 

Application to Court. — In general, application should be made by the liquidator 
(Whitwofth*s Case (1881), 19 Ch.D. 118, C.A. ; 10 Digest 897, 6112), but a liquidator 

would not be under a duty to bring a matter before the Court where a shareholder 
dissents as regards a claim allowed by him against the company (Re Licensed Victuallers’ 
Mutual Trading Association, Ex parte Audain (1889), 42 Ch. D. 1, C.A. ; 9 Digest 177, 
1127). The liquidator may apply for the determination of any question fairly arising in the 
liquidation (Re Union Bank of Kingston-upon-Hull, infra) but the practice isonly to answer 
specific questions. The application may 1^ made by motion or originating summons (Re 
Union Bank of Kingston-upon-Hull (1880), 13 Ch.D. 808; 10 Digest 1025, 7109). 

An order may be made for a private examination under section 268, ante, but the 
liquidator must satisfy the Court that it is just and beneficial that the order should be 
made (Heirson’s Case (1880), 15 Ch.D. 139, C.A. ; 10 Digest 996, 6912). A debenture- 
holder, although a secured creditor, is a creditor within this section and is entitled to 
make the application (Re Briesiman, Alfred (S' Co. (1929), Lid., [1936] 2 All E.R. 1340). 

Stay of proceedings. — See section 256. 

Definitions. — “Contributory" (section 213); “company", “registrar of 
companies ", “ the Court " (section 455 (1)). 


308. Power of court in Scotland to stay proceedings against 
company. — (1) If the court, on the application of the liquidator in the 
winding up of a company registered in Scotland, so directs, no action or 
proceeding shall be proceeded with or commenced against the company 
except by leave of the court and subject to such terms as the court may 
impose. 

(2) Nothing in this section shall be taken to affect the practice or powers 
of the court as existing immediately before the first day of November, 
nineteen hundred and twenty-nine, with respect to the staying of pro- 
ceedings against a company registered in England and in course of being 
wound up. 

NOTES 

The section reproduces section 253 of the 1929 Act. 

Direction by Court. — The effect of any such direction is to place the company 
in exactly the same position as regards the matters mentioned in subsection (1) supra, 
as a company being wound up compulsorily in England (see also section 231). 


309. Costs of voluntary winding up. — All costs, charges and ex- 
penses properly incurred in the winding up, including the remuneration of 
the liquidator, shall be payable out of the assets of the company in priority 
to all other claims. 

NOTES 

The section reproduces section 254 of the 1929 Act. 

Costs of a winding up. — Sec section 267 (Court’s power to order costs to be paid 
out of assets). If the assets are insufficient to pay the costs, the liquidator is not 
liable for the deficiency (Re Trueman’s Estate, Hooke v. Piper (1872), L.R. 14 Eq. 278 ; 
10 Digest 993, 6879). If an order is made continuing a voluntary winding up under 
supervision, the costs of the voluntary liquidator incurred prior to such order have 
priority over the petitioner's costs of obtaining the supervision order (Re New York 
Exchange Co., [1893] 1 Ch. 371 ; 10 Digest 1050, 7340), but not his remuneration (Re 
Sanitary Burial Association, [1900] 2 Ch. 289, C.A. ; 10 Digest 1001, 6950). The 
usual rule as to the costs of drawing bills of costs applies to a voluntary liquidator (Re 
National Bank of Wales, [1902] 2 Ch. 412 ; 10 Digest 884, 6011). 

Remuneration of liquidator. — See sections 242, 285 and 296 (compulsory and 
voluntary winding up, respectively). 

All other claims. — I.e., at the date of the winding up (as to which, see section 
229). Costs, etc., in a liquidation take priority over preferential payments (as to 
which, see section 319). 



SECTION 311 


259 


310. Saving for rights of creditors and contributories. — ^The 

winding up of a company shall not bar the right of any creditor or contribu- 
tory to have it wound up by the court, but in the case of an application by 
a contributory the court must be satisfied that the rights of the contribu- 
tories will be prejudiced by a voluntary winding up. 

NOTES 

The section reproduces section 255 of the 1929 Act. 

Application by a contributory or creditor for compulsory order. — Normally, 
the Court will make a compulsory order if it is alleged that transactions require investiga- 
tion (Re Haycrafi Gold Reduction and Mining Co., [1900] 2 Ch. 230, at p. 237), or 
presumably, if a prirna facie case of malpractice is made out (Re National Debenture 
and Assets Corporation, [1891] 2 Ch. 505, C.A.). See further 5 Halsbury's Laws (2nd 
Edn.) p. 551, note (6). 

Contributories* petition. — See sections 224, 225. It should be noted that the 
present section makes a voluntary winding up a bar unless the Court is satisfied that 
the rights of the contributories will be prejudiced by that type of winding up. This 
condition is not applicable in the case of a creditor presenting a petition for a com- 
pulsory winding up. 

Creditors* petition. — A petition for a compulsory order may supersede a 
voluntary resolution to wind up if the directors make default in complying with section 
283. In general, the right of a creditor to have a compulsory order is absolute (see Re 
Bank of South Australia (2), [1895] 1 Ch. 578, C.A., at p. 595; 10 Digest 991, 6861', 
see also sections 222 and 346). Under this section, a judgment creditor is entitled ex 
dehito justitiae to 3.novdGr lor compulsory winding up (Re Milhvard (/.) S* Co., £/d.,[1940] 
Ch. 333 ; [1940] 1 All E.R. 347), but as between himself and the other creditors 
the old rule remains that the Court must consider the wishes of all creditors (Re Home 
Remedies, Ltd., [1943] Ch. 1 ; [1942] 2 All E.R. 552). 

Winding up by Court. — See sections 222, et seq. 

Voluntary winding up, — See sections 278, et seq. 

Definitions. — Contributory " (section 213) ; company the Court ** 
(section 455 (1)). 


(iv) Winding Up Subject to Supervision of Court 

311. Power to order winding up subject to supervision. — When 
a company has passed a resolution for voluntary winding up, the court may 
make an order that the voluntary winding up shall continue but subject to 
such supervision of the court, and with such liberty for creditors, contribu- 
tories, or others to apply to the court, and generally on such terms and con- 
ditions, as the court thinks just. 


NOTES 

The section reproduces section 256 of the 1929 Act. 

Voluntary winding up. — See section 278. 

Supervision order. — The section applies to all kinds of voluntary winding up 
'*and a supervision order may be made where an ordinary resolution has been passed 
under section 278 (1) (a), ante. The order is in the discretion of the Court which 
presumably will be exercised having regard to the wishes of the creditors and contribu- 
tories. Their wishes in the matter may be expressed by means of the machinery 
provided by section 346, although it should be noted that under section 267, a creditor 
or contributory may apply to the Court to determine any question arising in the winding 
up. For the effect of a supervision order see sections 226, 231, and sections 312, 313, 
315. For the form of order under the 1929 Act, see Companies (Winding-up) Rule.s, 
1929, Form No. 18. There is no reason to suppose that the form will be any different 
under this Act. 

Grounds for applying for supervision order. — The Court will not make an 
order on a contributory’s petition unless a case of fraud or improper or corrupt influence 
is made out (Re Bank of Gibraltar and Malta (1865), 1 Ch. App. 69 ; 10 Digest 1047, 
7307). Misconduct by a liquidator is not of itself a ground for making a supervision 
order (Re Imperial Bank of China, India and Japan (1866), 1 Ch. App. 339 ; 10 Digest 
1042, 7259). The same applies in the case of a creditor’s petition on these grounds 
(see Re London and Mediterranean Banking Co. (1866), 15 W.R. 33, at p. 34), although 
if he could show that the assets were misapplied, it would seem he could apply for an 
order under section 310 (Re Caerphilly Colliery Co., Ex parte Dolling (1875), 32 L.T. 
15 ; 10 Digest 1037, 7198). A creditor with an unliquidated claim for damages must 
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first obtain judgment before he can petition {Re Pen-y- Van Colliery Co. (1877), 6 Ch.D. 
477 ; 10 Digest 1046, 7285). A supervision order may be made in lieu of a compulsory 
order where the latter is applied for (Re West Hartlepool Ironworks Co. (1875), 10 Ch. 
App. 618 ; 10 Digest 1041, 7249). As to amending a petition for a compulsory order 
to one asking for a supervision order, see Hodgkinson v. Kelly (1868), L.R. 6 Eq. 496. 
The Court will not make an order unless the resolution for voluntary winding up were 
properly passed (Re Bridport Old Breivery Co. (1867), 2 Ch. App. 191 ; 10 Digest 
987, 6835). 

Other related provisions, — Section 312 (petition for supervision order) ; section 
314 (appointment and removal of liquidators) ; section 315 (effect of supervision 
order) . 

Definitions. — " Contributory ” (section 213) ; '* resolution for voluntary winding 
up ” (section 278) ; “ company ", " the Court " (section 455 (1)). 

312. Effect of petition for winding up subject to supervision. 

— A petition for the continuance of a voluntary winding up subject to the 
supervision of the court shall, for the purpose of giving jurisdiction to the 
court over actions, be deemed to be a petition for winding up by the court. 

NOTES 

The section reproduces section 257 of the 1929 Act. 

Jurisdiction of Court over actions. — See sections 226, 231. If an action by 
the company is continued with leave after the supervision order and judgment is given 
for the defendant with costs, the costs are payable in full, even if the order giving leave 
is silent on the subject (Re London Drapery Stores, [1898] 2 Ch. 684 ; 10 Digest 
1050, 7343). 

Service of Petition. — See Companies (Winding-up) Rules, 1929, rule 28. See 
also Re Petroleum Co. (1866), 15 L.T. 169 ; 10 Digest 984, 6810. If the petition is by 
the liquidator alone, the company must be served (Re Panonia Leather Cloth Co., Ltd. 
(1865), 13 W.R. 1015, n. ; 10 Digest 1046, 7291). For form of petition, see Companies 
(Winding-up) Rules, 1929, rule 25, Forms 4, 5. It .should state that the resolution 
for voluntary winding up was duly passed on a certain date, and should state the terms 
thereof. The practice is virtually the same as on petitions for a compulsory order 
down to and including the completion of the order (see sections 224 to 228). 


313. Application of ss. 227 and 228 to winding up subject to 
supervision. — A winding up subject to the supervision of the court shall, 
for the purpo.ses of sections two hundred and twenty-seven and two hundred 
and twenty-eight of this Act be deemed to be a winding up by the court. 

NOTE 

The section corresponds with section 258 of the 1929 Act. 


314. Power of court to appoint or remove liquidators. — (1) 

Where an order is made for a winding up subject to supervision, the court 
may by that or any subsequent order appoint an additional liquidator. 

(2) A liquidator appointed by the court under this section shall have 
the same powers, be subject to the same obligations, and in all respects 
stand in the same position, as if he had been duly appointed in accordance 
with the provisions of this Act with respect to the appointment of liquidators 
in a voluntary winding up. 

(3) The court may remove any liquidator so appointed by the court 
or any liquidator continued under the supervision order and fill any vacancy 
occasioned by the removal, or by death or resignation. 

NOTES 

The section reproduces section 259 of the 1929 Act. 

Liquidator. — A body corporate cannot be appointed liquidator, see section 335. 
If the company, in passing a resolution for voluntary winding up, has omitted to 
appoint any liquidator, one may be appointed by the supervision order (Re London 
Quays and Warehouses Co. (1868), 3 Ch. App. 394 ; 10 Digest 1044, 7264). 

Liquidator’s powers. — See sections 287, 298, 303 and 307. 

Appointment of liquidator. — See sections 285, 286, 294, 297 and 304. 
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Liquidator's security. — Where a voluntary winding up is ' continued under 
supervision and the voluntary liquidator has not given security, an additional liquidator 
appointed by the Court in supervision proceedings is required to give security (Re 
Hampshire Land Co., [1894] 2 Ch. 632 ; 10 Digest 1044, 7269). 

Removal of liquidator. — See also section 304, ante. In the last-mentioned 
section, the liquidator may only be removed on cause shown. Cause must also be 
shown when the voluntary winding up is continued under supervision (see also Re 
Montrotier Asphalt and Cement Concrete Paving Co., Ltd. (1874), 22 W.R. 895: 10 Digest 
1046. 7283). 

315. Effect of supervision order. — (1) Where an order is made 
for a winding up subject to supervision, the liquidator may, subject to any 
restrictions imposed by the court, exercise all his powers, without the 
sanction or intervention of the court, in the same manner as if the company 
were being wound up altogether voluntarily : 

Provided that the powers specified in paragraphs (d), (e) and (f) of 
subsection (1) of section two hundred and forty-five of this Act shall not be 
exercised by the liquidator except with the sanction of the court or, in a case 
where before the order the winding up was a creditors’ voluntary winding 
up, with the sanction of the court or the committee of inspection, or (if there 
is no such committee) a meeting of the creditors. 

(2) A winding up subject to the supervision of the court is not a winding 
up by the court for the purpose of the provisions of this Act specified in the 
Eleventh Schedule to this Act, but, subject as aforesaid, an order for a 
winding up subject to supervision shall for all purposes be deemed to be an 
order for winding up by the court : 

Provided that where the order for winding up subject to supervision 
w^ made in relation to a creditors’ voluntary winding up in which a com- 
mittee of inspection had been appointed, the order shall be deemed to be an 
order for winding up by the court for the purpose of section two hundred 
and fifty-three, (except subsection (1) thereof) and section two hundred 
and fifty-five of this Act except in so far as the operation of those sections 
is excluded in a voluntary winding up by general rules. 

NOTES 

The section combines section 260 of the 1929 Act and section 95 (4) of the 1947 
Act. The latter provision came into force on July 1, 1948. 

Effect of changes. — See a similar provision in section 303, where the effect of 
the change introduced by section 95 (4) of the 1947 Act is explained in the notes to 
that section. 

(v) Provisions applicable to every Mode of Winding Up 
Proof and Ranking of Claims 

316. Debts of all descriptions may be proved. — In every winding 
up (subject, in the case of insolvent companies, to the application in accor- 
dance with the provisions of this Act of the law of bankruptcy) all debts 
payable on a contingency, and ail claims against the company, present or 
future, certain or contingent, ascertained or sounding only in damages, 
shall be admissible to proof against the company, a just estimate being made, 
so far as possible, of the value of such debts or claims as may be subject to 
any contingency or sound only in damages, or for some other reason do not 
bear a certain value. 

NOTES 

The section reproduces section 261 of the 1929 Act. 

The effect of the section is that in the case of a solvent company, all claims as 
provided for by the section are admissible to proof, unless the debt is such that no 
proof is necessary (e.g., see section 319). As to a debt due to a body corporate, see 
section 139. As to what debts are admissible to proof in the case of an insolvent com- 
pany, see section 317! A distinction will there be noted as to the debts admissible 
for proof between a solvent and an insolvent company. 

Application of law of bankruptcy, — See section 317. 
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Debts admissible for proof. — The following notes apply only to the case where 
the company is solvent (as to which, see section 283). A trustee for a company in 
liquidation of shares in another company is entitled to prove for calls present and 
future in certain cases {Re National Financial Co., Ex parte Oriental Commercial Bank 
(1868) 3 Ch. App. 791 ; 10 Digest 930, 6372) and as to interest in such an instance, 
see Re Agricultural Wholesale Society, [1929] 2 Ch. 261 ; Digest Supp.). Wages and 
salaries must be paid in priority to all other claims (see section 319). A winding-up 
order operates as notice of discharge to the company's servants (Chapman's Case (1866), 
L.R. 1 Eq. 346 ; 9 Digest 536, 3528 ; but see also Shirreff’s Case (1872), L.R. 14 Eq. 
417 ; 10 Digest 929, 6364, as to whether a voluntary winding up is notice of discharge). 
Compensation may be allowed in lieu of commission to a commercial traveller in certain 
cases (Re Patent Floor Cloth Co., Dean and Gilbert's Claim (1872), 26 L.T. 476 ; 10 
Digest 929, 6367) > Voluntary pensions are not provable (Re Birkbeck Permanent 
Benefit Building Society, [1913] 1 Ch. 400 ; 10 Digest 929, 6368). A contributory 
may prove for debts in certain cases (Re Humber Ironworks Co. (1869), L.R. 8 Eq. 122 ; 
10 Digest 924, 6341, but see also Re Imperial Land Co., of Marseilles, Ltd., Levick's 
Case (1870), 40 L.J. Ch. 180 ; 9 Digest 94, 393). Contingent claims are provable in 
certain cases (Re Blackpool Motor Car Co., Ltd., Hamilton v. Blackpool Motor Car 
Co., Ltd., [1901] 1 Ch. 77 ; 10 Digest 977, 6746, see also Re Armstrong Whitworth 
Securities Co., Lid., [1947] Ch. 673). As to proofs by policy holders and annuitants, 
see the Assurance Companies Act, 1909, section 17, Sixth Schedule. See generally 
as to proofs in winding up under the 1929 Act, Companies (Winding-up) Rules, 1929, 
rules 89 to 116. 

Future debts. — E.g., a bill of exchange due after the commencement of winding 
up. See generally Companies (Winding-up) Rules, 1929, rule 99. 

Valuation of claim. — For the purposes of proof in a winding up, the estimation 
of the value of the claims at its commencement must be arrived at by a consideration of 
the position at that date (Re Parana Plantations, Ltd., [1948] 1 All E.R. 742). 

317. Application of bankruptcy rules in winding up of insolvent 
English companies. — In the winding up of an insolvent company registered 
in England the same rules shall prevail and be observed with regard to the 
respective rights of secured and unsecured creditors and to debts provable 
and to the valuation of annuities and future and contingent liabilities as 
are in force for the time being under the law of bankruptcy in England with 
respect to the estates of persons adjudged bankrupt, and all persons who in 
any such case would be entitled to prove for and receive dividends out of 
the assets of the company may come in under the winding up and make 
such claims against the company as they respectively arc entitled to by 
virtue of this section. 

NOTES 

The section reproduces section 262 of the 1929 Act. 

The effect of the section is that in the case of an insolvent company, the debts 
admissible for proof are subject to the rules in force under the law of bankruptcy in 
England. (As to the rules applicable in the case of a company registered in Scotland, 
see section 318.) The section, however, does not introduce into winding up the bank- 
ruptcy rules as to (i) reputed ownership (Re Crumlin Viaduct Works Co. (1879), 11 Ch. 
D. 755 ; 10 Digest 934, 6405) ; (ii) landlord's right to distrain for rent due before the 
winding up (Re Coal Consumers' Association (1876), 4 Ch.D. 625 ; 10 Digest 967, 
6642. See also section 25 of the Bankruptcy Act, 19i4 (1 Halsbury's Statutes (625) ; 
but see section 319 (7) post, (iii) avoidance of bills of sale in certain cases (Re D'Epineuil 
(Count) (1), Tadman v. D’Epineuil (1882), 20, Ch.D. 217 ; 24 Digest 817, 8493) ; (iv) 
calculation of intere.st on debts for purposes of dividend (Re Agricultural Wholesale Society, 
[1929] 2 Ch. 261 ; Digest Supp.) ; (v) secured creditor as regards presenting petition in 
certain cases (Moorv. Anglo-Italian Bank (1879), 10 Ch.D. 681 ; 10 Digest 934, 6407) ; 
(vi) limitation of power of trustee in relation to copyright (Re Health Promotion, Ltd., 
[1932] 1 Ch. 65 ; Digest Supp.). The following bankruptcy rules are, however, 
applicable as to secured creditors (Bankruptcy Act, 1914, Second Schedule, rr. 10 to 18 ; 
1 Halsbury’s Statutes 709, 710) ; r. 13 (redemption of security) (but see also the 
1929 Winding-up Rules, r. 140, in which there is not likely to be any substantial change). 
For the meaning of “ secured creditor ", sec the Bankruptcy Act, 1914, section 167 
(1 Halsbury’s Statutes 705), and also see Re Safety Explosives, Ltd., [1904] 1 Ch. 226, 
C.A. ; 10 Digest 950, 6503). As to restrictions on the rights of execution creditors, 
see sections 325, 326. 

Insolvent company. — The section is applicable to any company in liquidation 
until it is shown that its assets are sufficient for payment of its debts in full (Re Milan 
Tramways Co., Ex parte Theys (1884), 25 Ch.D. 587, at p. 591, C.A. ; 10 Digest 940, 
6442, referred to in Fryer v. Ewart, ri902] A.C. 187, per Lord MacNaghten, at p. 192, 
H.L. ; 10 Digest 996, 6906), including interest (Re Whitaker, Whitaker v. Palmer, 
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[1904] 1 Ch. 299 ; 24 Digest 820, 8520) and the expenses of winding up [Re Leng, 
Tarn v. Emmerson, [1895] 1 Ch. 652, C.A. ; 24 Digest 815, 8484)> 

Set-off and mutual credits. — See sections 214, 259 and 320, 333. 

Proofs for contingent claims. — See Bankruptcy Act, 1914, section 30 
(1 Halsbury’s Statutes 636). Claims contingent when the winding up commenced, 
but ascertained during the winding up, may be admitted to proof for t5ie ascertained 
amount, but not so as to disturb previous dividends (Re Northern Counties of England 
Fire Insurance Co., MacFarlane*s Claim (1880), 17 Ch.D. 337 ; 10 Digest 1089, 7620). 
As to the duty of the liquidator in such cases, see Re Armstrong Whitworth Securities Co., 
Ltd., [1947] Ch. 673. 

Disclaimer by liquidator. — See section 323. 

Alteration of bankruptcy law. — Certain amendments in the bankruptcy law 
were effected by the 1947 Act, as to which, see ibid., section 115, and notes thereto in 
Magnus and Estrin on the Companies Act, 1947. 

318. Ranking of claims in Scotland. — In the winding up of a 
company registered in Scotland, the following provisions of the Bankruptcy 
(Scotland) Act, 1913, that is to say, — 

(a) the provisions of sections forty-five to sixty-two regarding voting 

and ranking for payment of dividends ; 

(b) sections ninety-six and one hundred and five, which respectively 

relate to the reckoning of majorities and to the interruption of 
prescription ; 

shall so far as is consistent with this Act apply in like manner as they apply 
in the sequestration of a bankrupt’s estate, with the substitution of references 
to winding up for references to sequestration, of references to the court for 
references to the sheriff, of references to the liquidator for references to the 
trustee, and of references to the company for references to the bankrupt, 
and with any other necessary modifications. 

NOTE 

The section reproduces section 263 of the 1929 Act. 

319. Preferential payments. — (1) In a winding up there shall be 
paid in priority to all other debts — 

(a) the following rates and taxes, — 

(i) all local rates due from the company at the relevant 
date, and having become due and payable within twelve 
months next before that date ; 

(ii) all land tax, income tax, profits tax, excess profits tax 
or other assessed taxes assessed on the company up to the fifth 
day of April next before that date, and not exceeding in the 
whole one year’s assessment ; 

(iii) the amount of any purchase tax due from the company 
at the relevant date, and having become due within twelve 
months next before that date ; 

(b) all wages or salary (whether or not earned wholly or in part by 

way of commission) of any clerk or servant in respect of services 
rendered to the company during four months next before the 
relevant date and all wages (whether payable for time or for 
piece work) of any workman or labourer in respect of services 
so rendered ; 

(c) any sum ordered under the Reinstatement in Civil Employment 

Act, 1944, to be paid by way of compensation where the default 
by reason of which the order for compensation was made occurred 
before the relevant date, whether or not the order was made 
before that date ; 

(d) all accrued holiday remuneration becoming payable to any clerk, 

servant, workman or labourer (or in the case of his death to any 
other person in his right) on the termination of his employment 
before or by the effect of the winding-up order or resolution ; 

(e) unless the company is being wound up voluntarily merely for the 

purposes of reconstruction or of amalgamation with another 
company, all amounts due in respect of contributions payable 
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during the twelve months next before the relevant date by the 
company as the employer of any persons under the Unemploy- 
ment Insurance Act, 1935, the National Health Insurance Act, 
1936, the Widows’, Orphans’ and Old Age Contributory Pensions 
Act, 1936, the National Insurance (Industrial Injuries) Act, 1946, 
or the National Insurance Act, 1946 ; 

(f) unless the company is being wound up voluntarily merely for the 

purposes of reconstruction or of amalgamation with another 
company, or unless the company has, at the commencement of 
the winding up, under such a contract with insurers as is mcn- 
tion('d in section seven of the Workmen’s Compensation Act, 
1925, rights capable of being transferred to and vested in the 
workman, all amounts due in respect of any compensation or 
liability for compensation under the said Act, being amounts 
which have accrued before the relevant date in satisfaction of a 
right which arises or has arisen in respect of employment before 
the fifth day of July, nineteen hundred and forty-eight (that is 
to say, the day appointed for the purposes of the National 
Insurance (Industrial Injuries) Act 1946) ; 

(g) the amount of any debt which, by virtue of subsection (5) of section 

three of the Workmen’s Compensation (Coal Mines) Act, 1934, 
is due from the company to an insurer in respect of a liability in 
respect of the satisfaction of a right falling within the last fore- 
going paragraph. 

(2) Notwithstanding anything in paragraphs (b) and (c) of the fore- 
going subsection, the sum to which priority is to be given under those 
paragraphs respectively shall not, in the case of any one claimant, exceed 
two hundred pounds : 

Provided that where a claimant under the said paragraph (b) is a 
labourer in husbandry who has entered into a contract for the payment of a 
portion of his wages in a lump sum at the end of the year of hiring, he shall 
have priority in respect of the whole of such sum, or a part thereof, as the 
court may decide to be due under the contract, proportionate to the time of 
service up to the relevant date. 

(3) Where any compensation under the Workmen's Compensation 
Act, 1925, is a weekly payment, the amount due in respect thereof shall, for 
the purposes of paragraph (f) of subsection (1) of this section, be taken to 
be the amount of the lump sum for which the weekly payment could, if 
redeemable, be redeemed if the employer made an application for that 
purpose under the said Act. 

(4) Where any payment has been made — 

(a) to any clerk, servant, workman or labourer in the employment 

of a company, on account of wages or salary ; or 

(b) to any such clerk, servant, workman or labourer or, in the case 

of his death, to any other person in his right, on account of 
accrued holiday remuneration ; 

out of money advanced by some person for that purpose, the person by 
whom the money was advanced shall in a winding up have a right of priority 
in respect of the money so advanced and paid up to the amount by which 
the sum in respect of which the clerk, servant, workman or labourer, or other 
person in his right, would have been entitled to priority in the winding up 
has been diminished by reason of the payment having been made. 

(5) The foregoing debts shall — 

(a) rank equally among themselves and be paid in full, unless the 
assets are insufficient to meet them, in which case they shall 
abate in equal proportions ; and 
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(b) in the case of a company registered in England, so far as the 
assets of the company available for payment of general creditors 
are insufficient to meet them, have priority over the claims of 
holders of debentures under any floating charge created by the 
company, and be paid accordingly out of any property com- 
prised in or subject to that charge. 

(6) Subject to the retention of such sums as may be necessary for the 
costs and expenses of the winding up, the foregoing debts shall be discharged 
forthwith so far as the assets arc sufficient to meet them, and in the case of 
the debts to which priority is given by paragraph (e) of subsection (1) of 
this section formal proof thereof shall not be required except in so far as is 
otherwise provided by general rules. 

(7) In the event of a landlord or other person distraining or having 
distrained on any goods or effects of the company within three months next 
before the date of a winding-up order, the debts to which priority is given 
by this section shall be a first charge on the goods or effects so distrained on, 
or the proceeds of the sale thereof : 

Provided that, in respect of any money paid under any such charge, the 
landlord or other person shall have the same rights of priority as the person 
to whom the payment is made. 

(8) For the purposes of this section — 

(a) any remuneration in respect of a period of holiday or of absence 

from work through sickness or other good cause shall be 
deemed to be wages in respect of services rendered to the 
company during that period ; 

(b) the expression “ accrued holiday remuneration " includes, in 

relation to any person, all sums which, by virtue either of his 
contract of employment or of any enactment (including any 
order made or direction given under any Act), are payable on 
account of the remuneration which would, in the ordinary 
course, have become payable to him in respect of a period of 
holiday had his employment with the company continued until 
he became entitled to be allowed the holiday ; 

(c) references to remuneration in respect of a period of holiday include 

any sums which, if they had been paid, would have been 
treated for the purposes of the National Insurance Act, 1946, 
or any enactment repealed by that Act as remuneration in 
respect of that period ; and 

(d) the expression the relevant date '' means — 

(i) in the case of a company ordered to be wound up 
compulsorily, the date of the appointment (or first appoint- 
ment) of a provisional liquidator, or, if no such appointment 
was made, the date of the winding-up order, unless in either 
case the company had commenced to be wound up voluntarily 
before that date ; and 

(ii) in any case where the foregoing sub-paragraph docs not 
apply, means the date of the passing of the resolution for the 
winding up of the company. 

(9) This section shall not apply in the case of a winding up where the 
relevant date as defined in subsection (7) of section two hundred and sixty- 
four of the Companies Act, 1929, as originally enacted, occurred before the 
commencement of this Act, and in such a case the provisions relating to 
preferential payments which would have applied if this Act had not passed 
shall be deemed to remain in full force. 

NOTES 

The section combines section 264 of the 1929 Act (as amended by subsequent 
enactments) and section 91 of the 1947 Act, with the exception of subsection (3) 
(as to which, see section 358, post). The last-mentioned section came into force on 
July 1, 1948. 
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Effect of changes. — Under the 1929 Act (as amended by subsequent amending 
enactments), the right to priority was extended to (i) wages or salary of any clerk or 
servant during four months next before the relevant date, not exceeding £50, and 
(ii) wages of any workman or labourer up to £25 during the two months next before the 
relevant date with special provisions for labourers in husbandry. The maximum 
amount now recoverable is /200 in all cases (subsection (2)), and the period in respect 
of which it is recoverable is now four months in all cases (subsection (1) (b)). The 
result is that no distinction is now made between a manual and non-manual worker 
as regards priority in a winding up. Consequential amendments have been made as 
to compensation payable under the Reinstatement in Civil Employment Act, 1944 
(37 Halsbury’s Statutes 362), which is now /200 (instead of £50) (subsection (1) (c)), 
and the term “ wages or salary ” now includes holiday pay in certain conditions and 
as there defined (subsection (1) (d), (4), (8)). The definition of “ relevant date " 
under the 1929 Act is superseded by the definition in subsection (8) (d), supra, except 
in its application to a winding up commenced before July 1, 1948, in which event the 
provisions of the 1929 Act apply. 

Winding up. — Sec sections 222 (winding up by Court) ; 278 (voluntary winding 
up) ; 283 (members’ voluntary winding up) ; 292 (creditors' voluntary winding up) ; 
3 1 1 (supervisory order) . 

Other debts. — As to debts other than those ranking for preferential payment , 
sec sections 316, 317, 318. 

Rates and taxes. — This includes poor and district rates, water rate, rent for 
water meter, land drainage rates {Re Ellwood, [1927] 1 Ch. 455 ; Digest Supp.) and 
tlie spindles levy under the Cotton Spinning Industry Act, 1936 (ibid., section 19); 
29 Halsbury’s Statutes 999. Crown debts, except taxes, are not preferential (this is 
implied from section 317, ante, and section 151 of the Bankruptcy Act. See also 
section 302, ante). 

Assessed taxes. — This term is not confined to assessed taxes existing when the 
provision came into force (sec Re Winget, Ltd., Burn v. The Co., [1924] 1 Ch. 550). 
'I'he General Commissioners have the duty of seeing that a proper assessment is made 
(R. V. Income Tax Special Commissioners, Ex parte Elmhirst, [1936] 1 K.B. 487, C.A. ; 
Digest Supp.). II.M. Inspector of Taxes issues notices of assessments under 
Schedules B and D (Finance Act, 1944, section 26 ; 37 Halsbury’s Statutes 320), 
including additional assessments (Income Tax Act, 1918, sections 125, 126 ; 9 Halsbury’s 
Statutes 488, 489), and under Schedule A in certain ca.ses (ibid., section 77 ; 9 Halsbury's 
Statutes 465), as also has the Assessor (ibid., section 113 ; 9 Halsbury’s Statutes 482). 
For the powers of the Additional Commissioners, sec ibid., sections 120, 121 (9 Halsbury's 
Statutes 485), and as to the transfer of their powers to H.M. In.spector of Taxes, see 
section 1, Income Tax Procedure (Emergency Provisions) Act, 1939 (32 Halsbury’s 
Statutes 1140). The Special Commissioners assess surtax and can also make assess- 
ments under Schedule D in certain cases (.section 123 of the 1918 Act; 9 Halsbury’s 
Statutes 487). Tax deducted from interest is not necessarily an assessed tax (Re Lang 
Propeller, Ltd., [1927] 1 Ch. 120, C.A. ; Digest Supp.). 

One year’s assessment. — The Inland Revenue are not restricted to any 
particular year and may prefer any one year’s tax which was assessed up to 5th April 
next before the relevant date (see also Gowers v. Walker, [1930] 1 Ch. 262). 

Clerk or servant. — To be so regarded there must be a contract of service (Re 
General Radio Co., Ltd., First Co-operative Investment Trust, Ltd. v. The Co., [1929] 
W.N. 172; Digest Supp.). 

Workman or labourer. — As, under the section, both classes are placed in the 
same position, no importance attaches to the distinction. 

Commencement of the winding up (subsection (1) (f)). — See sections 229, 280. 

Holiday remuneration. — See generally, the notes “ Effect of changes ", supra. 

Circumstances where preferential rights do not apply. — There are three 
modifications of the general rule as to preferential payments under the section. Cases 
(i) and (ii) apply only in the case of a voluntary winding up for reconstruction purposes, 
etc. ((i) workmen’s compensation ; (ii) Health, Unemployment, Old Age Pensions and 
National Insurance (subsection (1) (e), (f)), and case (iii) applies in all ca.ses, namely 
distress levied on the goods and effects of the company in certain conditions (sub- 
section (7)). 

Subsection (4). — The effect of the subsection, which is to subrogate the lender 
to the rights of the preferential persons so paid, remains the same. See also the notes 
to " Effect of changes ", supra. 

Subsection (5). — Preferential payments rank in priority after secured creditors 
(section 325) , and costs of liquidation (subsection (6), supra)', but before any floating 
charge (subsection (5) (b), supra, but see also Re Lewis Merthyr Consolidated Collieries, 
Ltd., Lloyds Bank v. The Co., [1929] 1 Ch. 498, C A. ; Digest Supp. ; Re Grijfin Hotel 
Co., Ltd., Tatley (Joshua) 6- Son, Ltd. v. Griffin Hotel Co , Ltd., [1941] Ch. 129. See 
also section 322). 
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Subsection (8) . — Cf. as to relevant date, sections 229, 280. 

Provisional liquidator. — See section 239. 

Other related provisions. — Sections 206 to 209 (arrangements and recon- 
structions). 

Definitions. — ‘‘Voluntary winding up’* (section 283 (4)); “company” 

(section 455 (I)). 


Effect of Winding Up on antecedent and other Transactions 

320. Fraudulent preference. — (1) Any conveyance, mortgage, 
delivery of goods, payment, execution or other act relating to property 
made or done by or against a company within six months before the com- 
mencement of its winding up which, had it been made or done by or against 
an individual within six months before the presentation of a bankruptcy 
petition on which he is adjudged bankrupt, would be deemed in his bank- 
ruptcy a fraudulent preference, shall in the event of the company being 
wound up be deemed a fraudulent preference of its creditors and be invalid 
accordingly : 

Provided that, in relation to things made or done before the commence- 
ment of this Act, this subsection shall have effect with the substitution, for 
references to six months, of references to three months. 

(2) Any conveyance or assignment by a company of all its property to 
trustees for the benefit of all its creditors shall be void to all intents. 

(3) In the application to Scotland of this section, the expression 
“ fraudulent preference ” includes any alienation or preference which is 
avoidable by statute or at common law on the ground of insolvency or 
notour bankruptcy, the expression “ bankruptcy petition " means petition 
for sequestration and for the words '' three months '' there shall be sub- 
stituted the words sixty days 


NOTES 

The section combines section 265 of the 1929 Act anti section 92 (1) of the 1947 
Act. The last-mentioned provision came into force on July 1, 1948. 

As to the other provisions of section 92 of the 1947 Act, see section 321, post. 

Effect of changes. — The provisions of section 265 of tlie 1929 Act have been 
retained except that in the application of the principle of fraudulent preference, the 
period of three months (or 60 days in the case of Scotland) has been extended to six 
months. 

Fraudulent preference. — A preference is deemed fraudulent when the sub- 
stantial and dominant motive in the mind of the debtor company was to prefer one 
creditor or particular creditors {Sharp v. Jackson, [1899] A.C. 419; 5 Digest 883, 
7318). It is not always easy in practice to establish that a payment was a fraudulent 
preference, but it should be noted that from the decision in Re Kushler (M.), Ltd., 
([1943] Ch. 248 ; [1943] 2 All E.R. 22, C.A. ; 2nd Digest Supp.), it would seem that the 
payment to anyone otherwise than in the ordinary way of business within six months 
could imply an intention to prefer. For ca.ses where payments were held not to be a 
fraudulent preference, see Sharp v. Jackson, supra ; Re Patent File Co., Ex parte 
Birmingham Banking Co. (1870), 6 Ch. App. 83 ; 10 Digest 976, 6736 ; Re Vautin, 
Ex parte Saffery, [1900] 2 Q.B. 325 ; 5 Digest 888, 7340 ; Re Stanley (G.) Co., 
[1925] Ch. 148 ; Digest Supp.). But a mere sense of moral obligation is not sufficient 
to prevent the preference being fraudulent {Buckley* s Case, [1899] 2 Ch. 725 ; 10 Digest 
977, 6745), and an act may be a fraudulent preference though involving no moral 
blame at all {Re Patrick and Lyon, Ltd., [1933] Ch. 736; Digest Supp.). See also 
5 Halsbury’s Laws (2nd Edn.), pp. 704-706. 

Bankruptcy. — The section applies the bankruptcy law for the time being in 
force {Re Liverpool and London, Guarantee and Accident Insurance Co,, Gallagher's 
Case (1882), 46 L.T. 54 ; 10 Digest 974, 6728). As to the law relating to fraudulent 
preference in bankruptcy, see 2 Halsbury’s Laws (2nd Edn.), pp. 367 et seq. The 
mutual credit clause of the bankruptcy law does not apply {Kent's Case (1888), 39 Ch.D. 
259, C.A. ; 10 Digest 977, 6742. See also Re Washington Diamond Mining Co., 
[1893] 3 Ch. 95, C.A., explained R. Fowler {B.P.), Ltd., [1938] Ch. 113). 

Misfeasance proceedings. — Where a payment is void as in fraudulent preference 
of directors or other officers of the company, misfeasance proceedings may be taken to 
recover the amount paid {Re Washington Diamond Mining Co., supra). As to 
misfeasance proceedings, see section 334. 
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Company being wound up. — l.c., by compulsory order (section 222), or 
voluntary winding up by members (sections 278, 283), or voluntary winding up by 
creditors (sections 278, 292), or under a supervision order (section 311). 

Commencement of the Act. — See section 462. 

Commencement of winding up. — See sections 229, 280, 283 (5), 311. 

Creditors. — For the purpose of fraudulent preference a creditor is anyone who 
has a right of proof in winding up, and therefore, would include a surety under a 
contingent liability (Re Blackpool Motor Car Co.. Ltd., Hamilton v. Blackpool Motor 
Car Co., Ltd., [1901] 1 Ch. 77 ; 10 Digest 977, 6746). Sec also sections 316, 317. 

Winding up in Scotland. — The Act of Parliament of Scotland, 1696, c. 5, contains 
provisions similar to those contained in section 44 of the Bankruptcy Act, 1914 
(1 Halsbury's Statutes 649), except that, in place of the period of three months, the 
Scottish Act provided for a period of sixty days within wliich such transactions might 
be impeached. The period is now six months both in England and in Scotland. 

Other related provisions. — Section 321 (liabilities, etc., of fraudulently preferred 
persons) ; sections 325, 326 (executions ; section 330 (fraud) ; section 332 (fraudulent 
trading). 

321. Liabilities and rights of certain fraudulently preferred 
persons. — (1) Where, in the case of a company wound up in England, 
anything made or done after the commencement of this Act is void under 
the last foregoing section as a fraudulent preference of a person interested 
in property mortgaged or charged to secure the company’s debt, then 
(without prejudice to any rights or liabilities arising apart from this pro- 
vision) the person preferred shall be subject to the same liabilities, and 
shall have the same rights, as if he had undertaken to be personally liable 
as surety for the debt to the extent of the charge on the property or the 
value of his interest, whichever is the less. 

(2) The value of the said person’s interest shall be determined as at 
the date of the transaction constituting the fraudulent preference, and shall 
be determined as if the interest were free of all incumbrances other than 
those to which the charge for the company’s debt was then subject. 

(3) On any application made to the court with respect to any payment 
on the ground that the payment was a fraudulent preference of a surety or 
guarantor, the court shall have jurisdiction to determine any questions with 
respect to the payment arising between the person to whom the payment 
was made and the surety or guarantor and to grant relief in respect thereof, 
notwithstanding that it is not necessary so to do for the purposes of the 
winding up, and for that purpose may give leave to bring in the surety or 
guarantor as a third party as in the case of an action for the recovery of the 
sum paid. 

This subsection shall apply, with the necessary modifications, in relation 
to transactions other than the payment of money as it applies in relation 
to payments. 


NOTES 

The section reproduces section 92 (2) to (4) of the 1947 .\ct wliicb came into force 
on July 1, 1948. As to section 92 (1) of that Act, see section 320, ante. 

The effect of the section is that where a company fraudulently prefers a surety 
or guarantor, the liquidator is entitled to reclaim the moneys so paid from the principal 
creditor concerned. The person making that refund is now entitled to recover from 
the surety or guarantor within the limit of his guarantee or of the security he had 
provided, the sum he has been compelled to repay to the liquidator (subsection (1)). 
The extent of the liability of a surety who is not personally liable is the value of 
the property charged at the date when the transaction took place (subsection (3)). The 
Court has jurisdiction to determine any such question and to order repayment by the 
surety or guarantor to the extent of his liability, even though it is unconnected with 
the winding-up proceedings and for that purpose the surety or guarantor may be 
brought in as a third party in the same action. These provisions are not affected by 
the fact that the transaction did not involve the payment of money (subsection (3)). 

Winding up in England. — See section 211. The position in Scottish law is not 
affected. 
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Commencement of the Act. — See section 462. 

Fraudulent preference. — See section 320. 

Fraudulent preference of a person interested. — Cf. Bankruptcy Act, 1914, 
section 44 ( 1 Halsbury 's Statutes 649) . The principle here is that the person to whom 
the pa 5 ''ment was made is obliged to refund to the liquidator the sum received {Re 
Stanley (G.) Co., [1925] Ch. 148 ; Digest Supp.). The person making the refund 
now has a right of recovery from the surety or guarantor to the extent mentioned in 
subsection (3), supra. This provision embodies the decision in Re Conley, [1938] 
2 All E.R. 127, C.A. ; Digest Supp., where it was held that the term " surety was 
not confined to one who undertakes a personal liability, but includes one who merely 
charges his property for the debt of another. As to sureties and guarantors generally, 
see 16 Halsbury 's Laws (2nd Edn.), pp. 3 et seq. 

Liability of surety. — A surety cannot be made liable for more than he has 
undertaken [Warre v. Calvert (1837), 7 Ad. & El. 143 ; 26 Digest 103, 713). Subsection 
(2), supra, therefore, will apply only to the extent that a surety can be held liable under 
the contract of suretyship or any agreement made on the payment of the money to 
the principal debtor, and any express stipulation to the contrary will override the pro- 
visions of this subsection. 

Value at the date of the transaction. — The extent of the liability of a surety 
who is not personally liable is the value of the property charged at the date when the 
transaction took place. Any subsequent appreciation or depreciation in the value of 
that property will not entitle the creditor to take advantage of the appreciation or dis- 
entitle him to recover the extent of the depreciation. 

Proceedings for recovery under subsection (2) . — The provision applies only 
to an application by a liquidator to recover payments alleged to be a fraudulent preference 
of a surety, etc., and not to applications for the repayment of other sums alleged to 
be a fraudulent preference. The i:)urpose is to enable the principal creditor to exercise 
his right of recovery from a surety, etc., in the same proceedings, without the necessity 
to take separate proceedings for such recovery. 

Surety or guarantor brought in as third party. — This would be done under 
R.S.C., Order 16A, by “ third party notice ” after leave obtained from the Court or 
Judge on ex parte application by affidavit, or, where the Court or Judge directs a 
summons to the plaintiffs to be issued, upon the hearing of the summons (ibid., rule 1 
(2)). See generally, as to Third Party Procedure, Order I6A and notes thereto in the 
Annual Practice. This provision overrules Re Singer & Co. (Hat Manufacturers), Ltd., 
[1943] Ch. 121 ; [1943] 1 All E.R. 225, C.A. 

Definitions. — " Company ”, ” the Court ” (section 455 (1)) ; ” person ” (Inter- 
pretation Act, 1889, section 19 ; 18 Halsbury's Statutes 1001). 


322. Effect of floating charge. — (1) Where a company is being 
wound up, a floating charge on the undertaking or property of the company 
created within twelve months of the commencement of the winding up 
shall, unless it is proved that the company immediately after the creation 
of the charge was solvent, be invalid, except to the amount of any cash paid 
to the company at the time of or subsequently to the creation of, and in 
consideration for, the charge, together with interest on that amount at the 
rate of five per cent, per annum or such other rate as may for the time being 
be prescribed by order of the Treasury : 

Provided that, in relation to a charge created more than six months 
before the commencement of this Act, this section shall have effect with the 
substitution, for the words “ twelve months of the words six months 

(2) The power conferred by this section on the Treasury shall be 
exercisable by statutory instrument which shall be subject to annulment 
in pursuance of a resolution of either House of Parliament. 

NOTES 

The section combines section 266 of the 1929 Act, and sections 93 and 120 (3) 
of the 1947 Act. Section 120 (3) of the 1947 Act came into force on December 1, 1947 
and ibid., section 93 came into force on July 1, 1948. 

Effect of changes. — (i) Validity of floating charge. Section 266 of the 1929 Act 
invalidated the floating charges here specified if created within six months before the 
commencement of a winding up. That period is now extended to twelve months. 
Charges created more than six months before July 1, 1948, are not affected, 
(ii) Variation of rates of interest. The Treasury is given power by order from time to 
time to vary the rates of interest payable under subsection (1), supra, such power 
to be exercisable by statutory instrument. 
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Extension of period to twelve months. — ^The effect is to afford greater 
protection to creditors, and the section, where it is applicable, merely invalidates the 
charge (subsection (1)). 

Company being wound up. — See also note under the same heading to section 320. 

Floating charge. — See also section 94. The term “ floating charge ” means a 
charge which is not put into immediate operation, but is to '' float so that the 
company is to be allowed to carry on its business (see Illingworth v. Houldsworth, [1904] 
A.C. 355, per Romer, L. J., at p. 358; 10 Digest 750, 4690). It is the essence 
of a floating charge that it remains dormant until the undertaking charged ceases to 
be a going concern, or until the person in whose favour the charge is created intervenes 
(Government Stock and Other Securities Investment Co. v. Manila Rail. Co., [1897] 
A.C. 81, at p. 81, H.L. ; 10 Digest 761, 4758). See generally, 5 Halsbury’s Laws 
(2nd Edn.), pp. 480 to 486. See also Re Parkes Garage (Swadlincote), Ltd., [1929] 
1 Ch. 139 ; Digest Supp. ; Re Ellis (Matthew), Ltd., [1933] Ch. 458, C.A. ; Digest Supp. 

Company was solvent. — A company is not solvent unless it can pay its debts 
as they become due and the fact that the assets exceed the liabilities is not of itself 
sufficient in deciding that question (Re Patrick and Lyon, Ltd., [1933] Ch. 786 ; 
Digest Supp.). Fixed assets are not to be taken into account when deciding solvency 
(Hodson V. Blanchards (London), Ltd. (1911), 131 L.T. Jo. 9; 10 Digest 752, 4702). 

Invalid except as to the amount of cash paid. — The charge is valid to the 
extent of cash paid to the company which the company is free to deal with as it wishes 
(Re McCleave Co., Ltd. (1913), 47 I.L.T. 214; 10 Digest 753, 4707 i). See, 
however, Re Ellis (Matthew), Ltd., [1933] Ch. 458, C.A. ; Digest Supp. Where the 
cash is paid not to benefit the company, but to benefit certain creditors to the prejudice 
of others, it is invalid (Re Destone Fabrics, Ltd., [1941] Ch. 319; [1941] 1 All E.R. 
545 ; 2nd Digest Supp.). The question whether the cash was paid at the time of the 
creation of the charge is one of fact, and a payment made shortly before and in 
anticipation of the charge in reliance on a promise to execute it is made at the time of 
its creation (Re Columbian Fireproofing Co., Ltd., [1910] 2 Ch. 120, C.A. ; 10 Digest 
753. 4708). 

Rates prescribed by order of the Treasury. — See note “ Effect of changes ", 
supra. 

Commencement of this Act. — Sec section 462 (2). Charges within the terms 
of the proviso to subsection (1), supra, are not affected. 

Regulations by statutory instrument. — See the Statutory Instruments Act, 
l946 (39 Halsbury’s Statutes 783). 

Other related provisions. — Section 319 (5) (priority of preferential payments 
over floating charges) ; section 372 (provisions where receiver or manager appointed). 

Definitions. — " Company " prescribed " (section 455 (1)). 

323. Disclaimer of onerous property in case of company wound 
up in England. — (1) Where any part of the property of a company which 
is being wound up consists of land of any tenure burdened with onerous 
covenants, of shares or stock in companies, of unprofitable contracts, or of 
any other property that is unsaleable, or not readily saleable, by reason 
of its binding the possessor thereof to the performance of any onerous act 
or to the pa 3 mient of any sum of money, the liquidator of the company, 
notwithstanding that he has endeavoured to sell or has taken possession 
of the property or exercised any act of ownership in relation thereto, may, 
with the leave of the court and subject to the provisions of this section, by 
writing signed by him, at any time within twelve months after the com- 
mencement of the winding up or such extended period as may be allowed 
by the court, disclaim the property : 

Provided that, where any such property has not come to the knowledge 
of the liquidator within one month after the commencement of the winding 
up, the power under this section of disclaiming the property may be exercised 
at any time within twelve months after he has become aware thereof or such 
extended period as may be allowed by the court. 

(2) The disclaimer shall operate to determine, as from the date of 
disclaimer, the rights, interest and liabilities of the company, and the 
property of the company, in or in respect of tiie property disclaimed, but 
shall not, except so far as is necessary for the purpose of releasing the com- 
pany and the property of the company from liability, affect the rights or 
liabilities of any other person. 
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(3) The court before or on granting leave to disclaim, may require such 
notices to be given to persons interested, and impose such terms as a con- 
dition of granting leave, and make such other order in the matter as the court 
thinks just. 

(4) The liquidator shall not be entitled to disclaim any property under 
this section in any case where an application in writing has been made to 
him by any persons interested in the property requiring him to decide 
whether he will or will not disclaim and the liquidator has not, within a period 
of twenty-eight days after the receipt of the application or such further 
period as may be allowed by the court, given notice to the applicant that he 
intends to apply to the court for leave to disclaim, and, in the case of a con- 
tract, if the liquidator, after such an application as aforesaid, does not 
within the said period or further period disclaim the contract, the company 
shall be deemed to have adopted it. 

(5) The court may, on the application of any person who is, as against 
the liquidator, entitled to the benefit or subject to the burden of a contract 
made with the company, make an order rescinding the contract on such 
terms as to payment by or to either party of damages for the non-performance 
of the contract, or otherwise as the court thinks just, and any damages 
payable under the order to any such person may be proved by him as a debt 
in the winding up. 

(6) The court may, on an application by any person who either claims 
any interest in any disclaimed property or is under any liability not dis- 
charged by this Act in respect of any disclaimed property and on hearing 
any such persons as it thinks fit, make an order for the vesting of the property 
in or the delivery of the property to any persons entitled thereto, or to whom 
it may seem just that the property should be delivered by way of compensa- 
tion for such liability as aforesaid, or a trustee for him, and on such terms 
as the court thinks just, and on any such vesting order being made, the 
property comprised therein shall vest accordingly in the person therein 
named in that behalf without any conveyance or assignment for the purpose : 

Provided that, where the property disclaimed is of a leiisehold nature, 
the court shall not make a vesting order in favour of any person claiming 
under the company, whether as underlessee or as mortgagee by demise, 
including a chargee by way of legal mortgage, except upon the terms of 
making that person — 

(a) subject to the same liabilities and obligations as those to which the 

company was subject under the lease in respect of the property 
at the commencement of the winding up ; or 

(b) if the court thinks fit, subject only to the same liabilities and obliga- 

tions as if the lease had been assigned to that person at that date ; 
and in either event (if the case so requires) as if the lease had comprised 
only the property comprised in the vesting order, and any mortgagee or 
under-lessee declining to accept a vesting order upon such terms shall be 
excluded from all interest in and security upon the property, and, if there is 
no person claiming under the company who is willing to accept an order upon 
such terms, the court shall have power to vest the estate and interest of the 
company in the property in any person liable either personally or in a 
representative character, and either alone or jointly with the company, to 
perform the lessee’s covenants in the lease, freed and discharged from all 
estates, incumbrances and interests created therein by the company. 

(7) Any person injured by the operation of a disclaimer under this 
section shall be deemed to be a creditor of the company to the amount of the 
injury, and may accordingly prove the amount as a debt in the winding up. 

(8) This section shall not apply in the case of a winding up in Scotland. 
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NOTES 

The section reproduces section 267 of the 1929 Act. 

The effect of the section is that, in a winding up in England, onerous property 
can be disclaimed by the liquidator (subsection (1)). The purpose of the disclaimer 
is to release the company and its property from liability, but the rights of third parties 
are not thereby affected (subsection (2)), as they are entitled to prove in the winding 
up (subsection (7)). Leave to disclaim must be obtained from the Court (sub- 
section (3)). Provision is made for any interested person to require the liquidator 
to state whether or not he will disclaim, and that right will be lost if he does not give 
notice of his intention to apply for leave to disclaim within 28 days of receiving 
application as aforesaid. If, under this rule, the liquidator docs not disclaim a contract, 
the company will be deemed to have adopted it (subsection (4)). Any person adversely 
affected by the foregoing subsection is entitled to the protection of the Court (sub- 
section (5)). Subsection (6) carries on the principle in subsection (2) as regards the 
disclaimer operating to the detriment of third parties and provides that any person so 
affected may apply to the Court for a vesting order. Special provision is made in that 
respect where a lease is disclaimed. 

The section reproduces, with some modifications, section 54 of the Bankruptcy 
Act, 1914 (1 Halsbury's Statutes 655), as to which, sec generally, 2 Halsbury's Laws 
(2nd Edn.), pp. 254 to 261. The main difference is that in a winding up, the liquidator 
must obtain the consent of the Court to disclaim in every case, whereas a trustee in 
bankruptcy need not, except in the case of certain leases. 

Onerous property. — In a winding up, the property of a company does not vest 
in the liquidator unless the Court so orders (see section 244). Consequently, he has 
no personal liability as regards any onerous property with which the company may 
be burdened. Creditors and con tribu tones, however, may be better off if the company 
were not saddled with either worthless possessions or contracts which were burdensome. 
The section, therefore, gives effect to that principle by giving the liquidator power 
to disclaim in certain conditions (as to which, sec subsection (3), supra). That power, 
however, is subject to modification (sec subsection (4), supra). In considering the 
question of onerous property, see Wise v. Lansdell, [1921] 1 Ch. 420; 9 Digest 410, 
2638. 

Form of disclaimer. — Eor the forms under the 1929 Act, see Companies 
(Winding-up) Rules, 1929, Forms Nos. 35, 36. 

Time for disclaimer. — The power to disclaim must be exercised within twelve 
months after the commencement of the winding up (subsection (1)) or such extended 
period as there allowed {ibid.). Note, however, the qualification thereto in sub- 
section (4), supra. 

Commencement of winding up. — See sections 229, 280. 

Subsection (2) . — The subsection deals with the effect of a disclaimer and should 
be read with subsections (6), (7). 

Leave to disclaim. — For the procedure under the 1929 Act on an application 
for leave to disclaim, see Companies (Winding-Up) Rules, 1929, rule 73. Before 
exercising its discretion, the Court will consider its effect on interested parties and may 
refuse leave where it would operate to release from liability persons who had guaranteed 
payment of rent under a lease or the performance of other covenants contained therein 
{Re Katherine et Cic, Ltd., [1932] 1 Ch. 70 ; Digest Supp.). 

Vesting order. — For the procedure under the 1929 Act on an application for a 
vesting order, sec Companies (Winding-up) Rules, 1929, rule 74. 

Commencement of winding up. — See sections 229, 280. 

Debt provable in a winding up. — See section 316. 

Other related provisions. — Section 354 (bona vacantia) ; sections 222, 278, 
283, 292, 311 (company being wound up). 

Definitions. — “ Company “ share ” the Court ” (section 455 (1)) ; ” person ” 
(Interpretation Act, 1889, section 19; 18 Halsbury’s Statutes 1001); “writing” 

{ibid., section 20). 


324. Liability for rentcharge on company’s land after dis- 
claimer. — (1) Where on a disclaimer under the last preceding section land 
in England vests subject to a rentcharge in the Crown or any other person 
that shall not, subject to the next following subsection, impose on the Crown 
or the said other person or its or his successors in title any personal liability 
in respect of the rentcharge. 

(2) This section shall not affect any liability in respect of sums accruing 
due after the Crown or the said other person, or some person claiming through 
or under the Crown or the said other person, has taken possession or control 
of the land or has entered into occupation thereof. 
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(3) This section shall apply to land vesting and sums accruing due 
before, as well as after, the commencement of this Act. 

NOTES 

The section corresponds with section 99 of the 1947 Act, which came into force 
on July 1. 1948. 

General note. — The section is a corollary to section 355 (sec also section 356). 
The present section provides that where land subject to a rcntchargc vests by operation 
of English law in the Crown or in some mesne landlord, the Crown or mesne landlord 
is under no personal liability for the rcntchargc, provided they do not take possession 
or control of the land, or enter into occupation of it. An owner of the rcntchargc is 
not debarred from enforcing his remedy against the land, but he is deprived of any 
rights he may otherwise have had to sue the Crown or the mesne landlord in respect 
of any period before the Crown or mesne landlord exercised some act of ownership 
(subsections (1), (2)). The section is retrospective in its operation. 

Commencement of the Act. — See section 462. 


325. Restriction of rights of creditor as to execution or attach- 
ment in case of company being wound up in England. — (1) Where a 
creditor has issued execution against the goods or lands of a company or 
has attached any debt due to the company, and the company is subsequently 
wound up, he shall not be entitled to retain the benefit of the execution or 
attachment against the liquidator in the winding up of the company unless 
he has completed the execution or attachment before the commencement 
of the winding up : 

Provided that — 

(a) where any creditor has had notice of a meeting having been called 

at which a resolution for voluntary winding up is to be pro- 
posed, the date on which the creditor so had notice shall, for 
the purposes of the foregoing provision, be substituted for the 
date of the commencement of the winding up ; 

(b) a person who purchases in good faith under a sale by the sheriff 

any goods of a company on which an execution has been levied 
shall in all cases acquire a good title to them against the 
liquidator ; and 

(c) the rights conferred by this subsection on the liquidator may be 

set aside by the court in favour of the creditor to such extent 
and subject to such terms as the court may think fit. 

(2) For the purposes of this section, an execution against goods shall 
be taken to be completed by seizure and sale, and an attachment of a debt 
shall be deemed to be completed by receipt of the debt, and an execution 
against land shall be deemed to be completed by seizure and, in the case 
of an equitable interest, by the appointment of a receiver. 

(3) In this section the expression ** goods ” includes all chattels 
personal, and the expression ** sheriff ” includes any officer charged with 
the execution of a writ or other process. 

(4) This section shall not apply in the case of a winding up in Scotland. 

NOTES 

The section combines section 268 of the 1929 Act and section 96 (4) of the 1947 
Act. The latter provision came into force on July 1, 1948. 

Effect of changes. — Subsection (1) (c), supra, embodies a minor amendment 
to the 1929 Act relating to procedure, the effect of which is that the Court now has 
discretion to override, in favour of an execution creditor of a company in liquidation, 
the proviso to subsection 1 (a), (b). This amendment incorporates section 96 (4) of 
the 1947 Act. As to a similar amendment in the Bankruptcy Law, see section 115 (2) 
of the 1947 Act. 

General note. — The section prov.des, in effect (subject to the provisos to 
subsection (1), supra, that certain executions in England against a company’s 
property, though begun before a liquidation, are not good against a liquidator 
(cf. section 40 of the Bankruptcy Act 1914. as to which, see 2 Halsbury's Laws 
(2nd Edn.), pp. 355 to 358b 

CO. ACT — 18 
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Commencement of winding up. — See sections 229, 280. In this section see, 
however, proviso (a) to subsection (1), supra. 

Execution issued after petition presented. — See section 228. 

Completed executions. — The provisions of subsection (2), supra, are not 
exhaustive, but descriptive (Re Fairley, [1922] 2 Ch. 791, per Astbury, J., at p. 795 ; 
Digest Supp.). 

326. Duties of sheriff as to goods taken in execution. — (1) 

Subject to the provisions of subsection (3) of this section, where any goods 
of a company are taken in execution, and, before the sale thereof or the 
completion of the execution by the receipt or recovery of the full amount of 
the levy, notice is served on the sheriff that a provisional liquidator has been 
appointed or that a winding-up order has been made or that a resolution for 
voluntary winding up has been passed, the sheriff shall, on being so required, 
deliver the goods and any money seized or received in part satisfaction of 
the execution to the liquidator, but the costs of the execution shall be a first 
charge on the goods or money so delivered, and the liquidator may sell the 
goods, or a sufficient part thereof, for the purpose of satisfying that charge. 

(2) Subject to the provisions of subsection (3) of this section, where 
under an execution in respect of a judgment for a sum exceeding twenty 
pounds the goods of a company are sold or money is paid in order to avoid 
sale, the sheriff shall deduct the costs of the execution from the proceeds of 
the sale or the money paid and retain the balance for fourteen days, and if 
within that time notice is served on him of a petition for the winding up of 
the company having been presented or of a meeting having been called at 
which there is to be proposed a resolution for the voluntary winding up of 
the company and an order is made or a resolution is passed, as the case may 
be, for the winding up of the company, the sheriff sliall pay the balance to 
the liquidator, who shall be entitled to retain it as against the execution 
creditor. 

(3) The rights conferred by this section on the liquidator may be set 
aside by the court in favour of the creditor to such extent and subject to 
such teims as the court thinks fit. 

(4) In this section the expression ‘‘ goods includes all chattels personal, 
and the expression sheriff includes any officer charged with the execution 
of a writ or other process. 

(5) This section shall not apply in the case of a winding up in Scotland. 

NOTES 

Tlic section combines section 269 of the 1929 Act and section 96 (4) of the 1929 Act. 
The latter section came into force on July 1, 1948. 

Effect of changes. — Subsection (3), supra, incorporates section 96 (4) of the 
1947 Act, and effects a minor amendment relating to matteis of procedure similar to 
tliat effected in section 325 (1), by providing in effect, that the Court has discretion 
to override in favour of an execution creditor of a company in liquidation, the 
provisions of subsections (1), (2), supra. 

The section introduces into the winding up of a company the provisions 
applicable in a bankruptcy which deprive an execution creditor of the proceeds of an 
execution (see section 41 of the Bankruptcy Act, 1914 ; 1 Halsbury’s Statutes 646). 

Completion of execution. — See section 325. A sheriff proceeding with an 
execution must, if he has received notice of liquidation before he has sold, hand the 
proceeds over to the liquidator (Woolford* s Estate Trustee v. Levy, [1892] 1 Q.B. 772, 
at p. 779, C.A. ; 5 Digest 816, 6936). He may also be required to deliver up the goods 
to the liquidator (Re Harrison, Ex parte Essex (Sheriff), [1893] 2 Q.B. Ill ; 5 Digest 
823, 6990. 

Landlord and execution creditor. — The landlord is entitled to be paid, in 
certain conditions, out of the proceeds of a sheriff's sale in priority to the liquidator 
(Re MacKenzie, Ex parte Hertfordshire (Sheriff), [1899] 2 Q.B. 566, C.A. ; 18 Digest 
344, 796) ; but cf. Re Craig 6- Sons, Ex parte Hinchcliffe, [1916] 2 K.B. 497 ; 

5 Digest 820, 6968 (but the liquidator must refund the proceeds received from the 
sheriff to an execution creditor if the latter has paid the landlord in full) (ibid.). A 
sheriff who receives notice of a petition and obtains leave of the liquidator to sell, must 
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account for the whole proceeds of the sale to the liquidator, if he failed to disclose the 
landlord's claim {Re Driver, Ex parte Official Receiver (1899), 80 L.T. 840 ; reversed 
on another point sub nom. Re Driver, Ex parte Lancashire (Sheriff), 43 Sol. Jo. 705, 
C.A. ; 5 Digest 820, 6967). 

Costs of execution. — The costs of execution refer only to the sheriff's costs and 
do not include the creditor’s costs of issuing and serving the writ of fieri facias (Re 
Woods (Bristol), Ltd., [1931] 2 Ch. 320 ; Digest Supp.). 

Subsection (2) . — The effect of the subsection is to deprive an execution creditor in 
respect qf a judgment exceeding £20 of the proceeds of the execution, which goes to 
the liquidator, provided, of course, that notice of the presentation of a petition for 
winding up or of a resolution for a voluntary winding up is served on him within 
fourteen days from the date of sale. The fourteen days run from the date of the sale 
and not from the date of the receipt of the proceeds (Re Cripps, Ross & Co., Ex parte 
Ross (1888), 21 Q.B.D. 472 ; 5 Digest 817, 6946). 

Taxation of sheriff’s costs. — See Companies (Winding-up) Rules, 1929, rules 
187, 188. 

Presentation of petition for winding up. — See section 224. 

Resolution for voluntary winding up. — See section 278. 

Provisional liquidator. — See section 238. 

327. Effect of diligence within 60 days of winding up in case of 
Scottish company, and in case of effects in Scotland of English 
company. — (1) In the winding-up of a company registered in Scotland, the 
following provisions shall have effect : — 

(a) the winding up shall, as at the date of the commencement thereof, 

be equivalent to an arrestment in execution and decree of furth- 
coming, and to an executed or completed poinding, and no arrest- 
ment or poinding of the funds or effects of the company executed 
on or after the sixtieth day prior to that date shall be effectual, 
and those funds or effects or the proceeds of those effects if sold 
shall be made furthcoming to the liquidator : 

Provided that any arrester or poinder before that date who is 
thus deprived of the benefit of his diligence shall have preference 
out of those funds or effects for the expense bona fide incurred 
by him in such diligence ; 

(b) the winding up shall, as at the date aforesaid, be equivalent to a 

decree of adjudication of the heritable estates of the company for 
payment of the whole debts of the company, principal and interest, 
accumulated at the said date, subject to such preferable heritable 
rights and securities as existed at the said date and are valid and 
imchallengeable, and the right to poind the ground hereinafter 
provided ; 

(c) the provisions of sections one hundred and eight to one hundred and 

thirteen and of section one hundred and sixteen of the Bankruptcy 
(Scotland) Act, 1913, shall, so far as is consistent with this Act, 
apply to the realisation of heritable estates affected by such 
heritable rights and securities as aforesaid, and for the purposes ot 
this Act the words sequestration '' and '' trustee occurring in 
those .‘sections shall mean respectively “ winding-up '' and 
'' liquidator,'' and the expression the Lord Ordinary or the 
court " shall mean the court " as defined by this Act with 
respect to Scotland ; 

(d) no poinding of the ground which has not been carried into execution 

by sale of the effects sixty days before the date aforesaid shall, 
except to the extent hereinafter provided, be available in any 
question with the liquidator : 

Provided that no creditor who holds a security over the herit- 
able estate preferable to the right of the liquidator shall be 
prevented from executing a poinding of the ground after the date 
aforesaid, but that poinding shall in competition with the liquida- 
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tor be available only for the interest on the debt for the current 
half-yearly term, and for the arrears of interest for one year 
immediately before the commencement of that term. 

(2) The provisions of this section shall, so far as relates to any estate or 
effects of the company situate in Scotland, apply in the case of a company 
registered in England as it applies in the case of a company registered in 
Scotland. 

NOTES 

The section reproduces section 270 of the 1929 Act. 

Commencement of a winding up. — See sections 229, 280. 

“ The Court ** as defined with respect to Scotland. — See sections 220, 221. 

Offences antecedent to or in ccnirse of Winding Up 

328. Offences by officers of companies in liquidation. — (1) If 

any person, being a past or present officer of a company which at the time 
of the commission of the alleged offence is being wound up, whether by or 
under the supervision of the court or voluntarily, or is subsequently ordered 
to be wound up by the court or subsequently passes a resolution for volun- 
tary winding up — 

(a) does not to the best of his knowledge and belief fully and truly 

discover to the liquidator all the property, real and personal, of 
the company, and how and to whom and for what consideration 
and when the company disposed of any part thereof, except such 
part as has been disposed of in the ordinary way of the business 
of the company ; or 

(b) does not deliver up to the liquidator, or as he directs, all such part 

of the real and personal property of the company as is in his 
custody or under his control, and which he is required by law to 
deliver up ; or 

(c) does not deliver up to the liquidator, or as he directs, all books and 

papers in his custody or under his control belonging to the com- 
pany and which he is required by law to deliver up ; or 

(d) within twelve months next before the commencement of the wind- 

ing up or at any time thereafter conceals any part of the property 
of the company to the value of ten pounds or upwards , or conceals 
any debt due to or from the company ; or 

(c) within twelve months next before the commencement of the wind- 
ing up or at any time thereafter fraudulently removes any part 
of the property of the company to the value of ten pounds or 
upwards ; or 

(f) makes any material omission in any statement relating to the affairs 

of the company ; or 

(g) knowing or believing that a false debt has been proved by any 

person under the winding-up, fails for the period of a month to 
inform the liquidator thereof ; or 

(h) after the commencement of the winding up prevents the pro- 

duction of any book or paper affecting or relating to the property 
or affairs of the company ; or 

(i) within twelve months next before the commencement of the wind- 

ing up or at any time thereafter, conceals, destroys, mutilates or 
falsifies, or is privy to the concealment, destruction, mutilation 
or falsification of, any book or paper affecting or relating to the 
property or affairs of the company ; or 

(j) within twelve months next before the commencement of the wind- 

ing up or at any time thereafter makes or is privy to the making 
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of any false entry in any book or paper affecting or relating to 
the property or affairs of the company ; or 

(k) within twelve months next before the commencement of the winding 

up or at any time thereafter fraudulently parts with, alters or 
makes any omission in, or is privy to the fraudulent parting with, 
altering or making any omission in, any document affecting or 
relating to the property or affairs of the company ; or 

(l) after the commencement of the winding up or at any meeting of the 

creditors of the company within twelve months next before the 
commencement of the winding up attempts to account for any 
part of the property of the company by fictitious losses or 
expenses ; or 

(m) has within twelve months next before the commencement of the 

winding up or at any time thereafter, by any false representation 
or other fraud, obtained any property for or on behalf of the com- 
pany on credit which the company docs not subsequently pay 
for ; or 

(n) within twelve months next before the commencement of the 

winding up or at any time thereafter, under the false pretence 
that the company is carrying on its business, obtains on credit, 
for or on behalf of the company, any property which the com- 
pany does not subsequently pay for ; or 

(o) within twelve months next before the commencement of the 

winding up or at any time thereafter pawns, pledges or disposes 
of any property of the company which has been obtained on 
credit and has not been paid for, unless such pawning, pledging, 
or disposing is in the ordinary way of the business of the company ; 
or 

(p) is guilty of any false representation or other fraud for the purpose of 

obtaining the consent of the creditors of the company or any of 
them to an agreement with reference to the affairs of the company 
or to the winding up ; 

he shall be guilty of a misdemeanour and shall, in the case of the offences 
mentioned respectively in paragraphs (m), (n) and (o) of this subsection, 
be liable on conviction on indictment to penal servitude for a term not 
exceeding five years, or on summary conviction to imprisonment for a term 
not exceeding twelve months, and in the case of any other offence shall be 
liable on conviction on indictment to imprisonment for a term not exceeding 
two years, or on summary conviction to imprisonment for a term not exceed- 
ing twelve months : 

Provided that it shall be a good defence to a charge under any of para- 
graphs (a), (b), (c), (d), (f), (n) and (o), if the accused proves that he had 
no intent to defraud, and to a charge under any of paragraphs (h), (i) and 
(j), if he proves that he had no intent to conceal the state of affairs of the 
company or to defeat the law. 

(2) Where any person pawns, pledges or disposes of any property in 
circumstances which amount to a misdemeanour under paragraph (o) of 
subsection (1) of this section, every person who takes in pawn or pledge or 
otherwise receives the property knowing it to be pawned, pledged or disposed 
of in such circumstances as aforesaid shall be guilty of a misdemeanour, and 
on conviction thereof liable — 

(a) in England to be punished in the same way as if he had received 

the property knowing it to have been obtained in circumstances 
amounting to a misdemeanour ; 

(b) in Scotland on conviction on indictment to penal servitude for a 

period not exceeding seven years, or on summary conviction to 
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imprisonment for a term not exceeding six months or to a fine 
not (‘xceeding one hundred pounds, or to both such imprisonment 
and fine. 

(3) For the purposes of this section , the expression officer '' shall 
include any person in accordance with whose directions or instructions the 
directors of a company have been accustomed to act. 

NOTES 

1 ho section reproduces section 271 of the 1929 Act, except for a minor drafting 
amendment as to persons liable for the specific offences there stated, effected by section 
122 (4) and the Seventh Schedule to the 1947 Act, which came into force for certain 
purposes on December 1, 1947, and for other purposes on July 1, 1948. The effect of 
the section remains unchanged. 

General note.— -The section is analogous to the bankruptcy provisions (see 
section 154 of the Bankruptcy Act, 1914, as amended by section 5 of the Bankruptcy 
(Amendment) Act, 1926 and 2 Halsbury’s Laws (2nd Edn.) pp. 458 et seq.). 

Company bein^ wound up. — Compulsory order — see section 222 ; voluntary-^ 
sec sections 278, 284, et seq., 292, et seq ; supervision order — see section 311, et seq. 

Delivery of property to liquidator. — See section 258. As to conspiracy to 
remove goods, see Hcymann v. R, (1873), L.K. 8 L.B. 102 ; 5 Digest 1045, 8532. See 
also section 330 (c). 

Commencement of winding up. — See sections 229, 280. 

Omission of matters relating to the affairs of the company. — See section 236. 

Debts of the company. — See section 260 and as to proof of debts, sec sections 
316, 317. 

Falsification of books. — See section 329. 

Fraud by officers. — Sec section 330. 

Onus of proof. — The onus is upon the prosecution in the first instance [R. v. 
Brixion Prison {Governor) , lix parte Shure, ri926] 1 K.B. 127 ; Digest Supp.). But 
once the prosecution has shown the concealment or other facts on which the offence is 
alleged, the accused must then establish absence of intent to defraud or conceal or 
other defence under the proviso to subsection (1) (ibid.). 

Definitions. — “Resolution for voluntary winding up" (section 278); “book 
and paper", “company", “document", “officer" (section 455 (1)); “person" 
(Interpretation Act, 1889, section 19). 

329. Penalty for falsification of books. — If any officer or contri- 
butory of any company being wound up destroys, mutilates, alters or 
falsifies any books, papers or securities, or makes or is privy to the making of 
any false or fraudulent entry in any register, book of account or document 
belonging to the company with intent to defraud or deceive any person, he 
shall be guilty of a misdemeanour, and be liable to imprisonment for any 
term not exceeding two years, with or without hard labour. 

NOTES 

Ihc section reproduces Fcction 272 of the 1929 Act, except for a minor drafting 
amendment as to persons liable for the specific offence here stated, effected by section 
122 (4) and the Seventh Schedule of the 1947 Act, wdiich came into force for certain 
purposes on December 1, 1947, and for other purposes on July I, 1948. The effect of 
the section remains unchanged. 

Penalties for false statements. — See section 438. 

Fraud by officers. — Sec sections 330, 332. 

Prosecutions, — See generally, section 334. 

Register, books of account, etc. — Sec section 436. 

Definitions. — “ Contributory " (.section 213) ; “ book and paper ", “company ", 
“ document ", “ officer " (section 455 (1) ). 

330. Frauds by officers of companies which have gone into 
liquidation. — If any person, being at the time of the commission of the 
alleged offence an officer of a company which is subsequently ordered to be 
wound up by the court or subsequently passes a resolution for voluntary 
winding up,- - 

(a) has by false pretences or by means of any other fraud induced any 
person to give credit to the company ; 
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(b) with intent to defraud creditors of the company, has made or 

caused to be made any gift or transfer of or charge on, or has caused 
or connived at the levying of any execution against, the property 
of the company ; 

(c) with intent to defraud creditors of the company, has concealed or 

removed any part of the property of the company since, or 
within two months before, the date of any unsatisfied judgment 
or order for payment of money obtained against the company ; 
he shall be guilty of a misdemeanour and shall be liable on conviction on 
indictment to imprisonment for a term not exceeding two years, or on 
summary conviction to imprisonment for a term not exceeding twelve 
months. 

NOTES 

The section reproduces section 273 of the 1929 Act, except for a minor drafting 
amendment as to persons liable for the specific offence here stated, effected by section 
122 (4) and the Seventh Schedule of the 1947 Act, which came into force for certain 
purposes on December 1, 1947, and for other purposes on July 1, 1948. The effect 
of the section remains unchanged. 

The section is based on section 156 of the Bankruptcy Act, 1914, as amended 
by section 6 of the Bankruptcy (Amendment) Act, 1926, as to which, see 2 flalsbury's 
Laws (2nd Fdn.), pp. 465, 466. 

Officer of the company. — See also section 333. 

Winding up by the Court. — See section 222. 

Obtain credit by false pretences. — Cf. section 328 (1) (n). Intent to defraud 
is necessary (A. v. Brownlow (1910), 74 J.P. 240, C.C.A. ; 5 Digest 1050, 8565). 

Fraudulent removal of property. — Cf. section 328 (1) (e). 

Transfer of property. — Cf. section 227, ante; Re Cranston, Ex parte Cranston 
(1892), 8 T.L.R. 564 ; 5 Digest 1046, 8537. 

Definitions. — “ Resolution for voluntary winding up " (section 278) company", 
"officer", "the Court" (section 455 (1)); "person" (Interpretation Act, 1889, 
section 19). 

331. Liability where proper accounts not kept. — (1) If where a 
company is wound up it is shown that proper books of account were not kept 
by the company throughout the period of two years immediately preceding 
the commencement of the winding up, or the period between the incorpora- 
tion of the company and the commencement of the winding up, whichever 
is the shorter, every officer of the company who is in default shall, unless he 
shows that he acted honestly and that in the circumstances in which the 
business of the company was carried on the default was excusable, be liable 
on conviction on indictment to imprisonment for a term not exceeding one 
year, or on summary conviction to imprisonment for a term not exceeding 
six months. 

(2) For the purposes of this section, proper books of account shall be 
deemed not to have been kept in the case of any company if there have not 
been kept such books or accounts as are necessary to exhibit and explain the 
transactions and financial position of the trade or business of the company, 
including books containing entries from day to day in sufficient detail of all 
cash received and cash paid, and, where the trade or buisness has involved 
dealings in goods, statements of the annual stocktakings and (except in the 
case of goods sold by way of ordinary retail trade) of all goods sold and 
purchased, showing the goods and the buyers and sellers thereof in sufficient 
detail to enable those goods and those buyers and sellers to be identified, 

NOTES 

The section combines section 274 of the 1929 Act and .sections 101 (3), 105 (1), 
Schedule V of the 1947 Act. The latter provisions came into force on July 1, 1948. 

Effect of changes. — The doubt under the 1929 Act whether officers of a company 
being wound up within two years of its incorporation could be prosecuted for failure to 
keep proper book^, is removed. This was done by section 101 (3) of the 1947 Act and 
is incorporated in subsection (1) supra. Such officers are now liable to prosecution. 
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A further amendment, the general purpose of which is to extend the liability in those 
cases from directors to any officer of the company concerned who is in default, was 
introduced by section 105 (I) of the 1947 Act and brought into effect by the Fifth 
Schedule to that Act. 

The section is based on section 158 of the Bankruptcy Act, 1914, as amended 
by section 7 of the Bankruptcy (Amendment) Act, 1926, as to which, see 2 Halsbury’s 
Laws (2nd edn.), p. 464. 

Commencement of winding up. — See sections 229, 280. 

Date of incorporation. — See section 15. 

Proper books of account. — Cf. section 147. It will be noted that the require- 
ments as to proper books of account, the persons responsible for them, and the penalties 
imposed for failure to keep them, arc not quite the same in this section. The effect of 
the words “ shall be deemed not to have been kept “ (subsection (2) supra) is to bring 
in the penalties of subsection (1), supra, for failure to keep such books “ as are 
ni'cessary to . . . explain the transactions and financial position ... in sufficient detail 
to enable . . . buyers and sellers to be identified ", unless, of course, the officer concerned 
shows that ho acted honestly, etc. {ibid.). 

Financial position of the business. — Presumably, this would mean more than 
books of account sufficient to enable the company to prepare a balance .sheet and profit 
and loss account in accordance with sections 149 to 152, as the case may be. That is 
to say, except in the case of an ordinary retail business, where there are dealings in 
goods, the books must be supplemented by statements of annual stocktakings and of 
})urchascs and sales showing details of the buyers and sellers concerned. The accounting 
arrangements as regards goods, therefore, must be such as to enable anyone conducting 
an enquiry under the section to satisfy themselves as to their comx3letcness and accuracy, 
e.g. (i) purchases of goods and the seller's name and address must be recorded and 
the related invoice .should be traceable if required ; (ii) .sales and other disposals of 
goods should be readily traced through the records. Sales invoice dup>licates .should, 
therefore, be retained and tho.se documents should .show the buyer's name and address, 
and particulars of the goods sold to him. 

These accounting arrangements would normally call for records such as, for 
example, Purchases Day Book, Sales Day Book, Debtors and Creditors Ledger, annual 
Stocktaking I.ist. (N.B. There is nothing in the Act to suggest that a Stock Account 
should be kept, although in some cases, this may well be one of the record.s required, 
e.g., if it is necessary to trace through the business their use in manufacture for ultimate 
disposal.) 

The need for i)rovisions of the above nature should be considered in relation to 
the question, e.g., of fraudulent jneference (as to which, see sections 320, 321). 

Day to day transactions. — Presumably, this would mean in date order of 
sequence. 

Definitions. — Officer who is in default " (section 440 (2) ) ; “ book ", " com- 
pany ", " officer " (.section 455 (1) ). 

332. Responsibility of directors for fraudulent trading. — (1) If 

in the course of the winding up of a company it appears that any business of 
the company has been carried on with intent to defraud creditors of the 
company or creditors of any other person or for any fraudulent purpose, the 
court, on the application of tin; olheial receiver, or the liquidator or any 
creditor or contributory of the company, may, if it thinks proper so to do, 
declare that any persons who were knowingly parties to the carrying on of 
the business in manner aforesaid shall be personally responsible, without 
any limitation of liability, for all or any of the debts or other liabilities of the 
company as the court may direct. 

On the hearing of an application under this subsection the official 
receiver or the liquidator, as the case may be, may himself give evidence or 
call witnesses. 

(2) Where the court makes any such declaration, it may give such 
further directions as it thinks proper for the purpose of giving effect to that 
declaration, and in particular may make provision for making the liability 
of any such person under the declaration a charge on any debt or obligation 
due from the company to him, or on any mortgage or charge or any interest 
in any mortgage or charge on any assets of the company held by or vested 
in him, or any company or person on his behnlf, or any person claiming as 
assignee from or through the person liable or any company or person acting 
on his be half, and may from time to time make such further order as may be 
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necessary for the purpose of enforcing any charge imposed under this sub 
section. 

For the purpose of this subsection, the expression '' assignee ” includes 
any person to whom or in whose favour, by the directions of the person 
liable, the debt, obligation, mortgage or charge was created, issued or 
transferred or the interest created, but does not include an assignee for 
valuable consideration (not including consideration by way of marriage) 
given in good faith and without notice of any of the matters on the ground 
of which the declaration is made. 

(3) Where any business of a company is carried on with such intent or 
for such purpose as is mentioned in subsection (1) of this section, every 
person who was knowingly a party to the carrying on of the business in 
manner aforesaid, shall be liable on conviction on indictment to imprison- 
ment for a term not exceeding two years or to a fine not exceeding five 
hundred pounds or to both. 

(4) The provisions of this section shall have effect notwithstanding that 
the person concerned may be criminally liable in respect of the matters on 
the ground of which the declaration is to be made, and where the declaration 
under subsection (1) of this section is made in the case of a winding up in 
England, the declaration shall be deemed to be a final judgment within the 
meaning of paragraph (g) of subsection (1) of section one of the Bankruptcy 
Act, 1914. 

NOTES 

The section combines section 275 (I), (2), (3), (6) of tlie 1929 Act and section 
101 (1), (2) of the 1947 Act. The latter provisions came into force on July 1, 1948. 
Section 275 (4), (5) of the. 1929 Act (which prohibited certain persons in respect of 
whom subsection (1) of that section applied from the management of a company in 
certain cases) was repealed by section 123 of the 1947 Act, and the provisions which 
now relate to those matters are dealt with in section 188, ante. 

Effect of changes. — The liability imposed on directors by the 1929 Act is extended 
to " any other person " who is knowingly a party to carrying on a business with intent 
to defraud creditors, and the penalty is increased to a period not exceeding two years 
(formerly one year). A fine of /500 has also been added. 

Directors’ responsibility for company’s liabilities. — See also sections 202, 

203. 

Defraud : fraudulent purpose. — These terms connote actual dishonesty {Re 
Patrick and Lyon, Ltd., [1933] Ch. 786 ; Digest Supp. 

Intent to defraud creditors. — Such intent may in general be inferred if the 
company continues to carry on business and incurs debts when to the knowledge of 
the directors there is no reasonable prospect of those debts being paid (Re Leitch (William 
C.) Brothers, Ltd., [1932] 2 Ch. 71 ; Digest Supp. 

Application under subsection (1). — For the procedure under the 1929 Act, see 
Companies (Winding-up) Rules 1929, rules 66 to 69. 

Declaration. — The declaration should state a definite amount for which the 
director is liable (Re Leitch (William C.) Brothers, Ltd., supra). The section is a 
punitive provision and the Court in its discretion need not limit this amount to the 
debts of creditors proved to have been defrauded (ibid.). Moneys recovered under the 
declaration must be treated as general assets available for all creditors and defrauded 
creditors are given no preferential rights (Re Leitch (William C.) Brothers, Ltd. (No. 2) 
[1933] Ch. 261 ; Digest Supp. 

Definitions. — “Company", “the Court" (section 455 (1)); “person" 

(Interpretation Act, 1889, section 19). 

333. Power of court to assess damages against delinquent 
directors, etc. — (1) If in the course of winding up a company it appears 
that any person who has taken part in the formation or promotion of the 
company, or any past or present director, manager or liquidator, or any 
officer of the company, has misapplied or retained or become liable or 
accountable for any money or property of the company, or been guilty of 
any misfeasance or breach of trust in relation to the company, the court may, 
on the application of the official receiver, or of the liquidator, or of any 
creditor or contributory, examine into the conduct of the promoter, director^ 
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manager, liquidator or officer, and compel him to repay or restore the money 
or property or any part thereof respectively with interest at such rate as the 
court thinks just, or to contribute such sum to the assets of the company by 
way of compensation in respect of the misapplication, retainer, misfeasance 
or breach of trust as the court thinks just. 

(2) The provisions of this section shall have effect notwithstanding 
that the offence is one for which the offender may be criminally liable. 

(3) Where in the case of a winding up in England an order for payment 
of money is made under this section, the order shall be deemed to be a final 
judgment within the meaning of paragraph (g) of subsection (1) of section 
one of the Bankruptcy Act, 1914. 


NOTES 

The section reproduces section 276 of the 1929 Act. The section applies whether 
the winding up is by the Court or voluntary or under supervision (see Ranee's Case 
(1870), 6 Ch. App. 104 ; 10 Digest 1009, 6999) ; and it may be invoked in the winding 
up of an unregistered company {Davies* Case (1890), 45 Ch.D. 5.37 ; 3 Digest 136, 

103) or of an industrial and provident society (Re Ferndale Industrial Co-operative 
Society, [1894] 1 Q.D. 828; 10 Digest 901, 6151). 

Formation or promotion of company. — Sec generally 5 Ilalsbury’s Laws 
(2nd cdn.) pp. 103 et seq. The Court may make an order under the section upon any 
person who may have helped to promote or form the companj^ although not an officer 
of the company when formed (Re Sale Hotel and Botanical Gardens, Ltd., Ex parte 
Hesketh (1898), 78 L.T. 368, C.A.; 9 Digest 540, 3556). 

Interest, — For rates which have been ordered to be paid, see Re Sharpe, Re Bennelt, 
Masonic and General Life Assurance Co. v. Sharpe, [1892] 1 Cli. 154, C. A.; 9 Digest 
515, 3377 (4 per cent.) ; Archer's Case, [1892] 1 Ch. 322, C.A. ; 9 Digest 488, 3201 (5 
per cent.). Income tax is not allowed to be deducted (Re National Bank of Wales, 
Ltd., [1899] 2 Ch. 629, C.A. ; 28 Digest 71, 373). 

Effect of articles or contract purporting to relieve director, etc. from 
liability.- —See section 205. 

Power of Court to grant relief. — Sec section 448. 

Who may apply. — The application under the section may be made by the official 
receiver, the liquidator, a creditor or a contributory (see subsection (1), supra). It 
has, however, been held that the applicant must have a pecuniary interest in the 
success of the application, and a fully-paid shareholder was precluded from applying 
where the company's liabilities, even in the event of the application being successful, 
would be in excess of the assets (Cavendish Bcntinck v. Fenn (1887), 12 App. Cas. 652, 
at pp. 664, 669, H.L. ; 10 Digest 902, 6161). 

Officers of the company.— As to who have been held officers for the purpose 
of this section, .sec the cases cited in 5 Ilalsbury’s I.aws (2nd edn.) at pp. 642, 643. 
De facto directors or managers are liable if loss has resulted to the company through 
th;ir acts of misfeasance (Coventry and Dixon's Case (1880), 14 Ch.D. 660, at p. 670, 
C.A. ; 10 Digest 900, 6150). The executors of a deceased officer are not officers for 
this purpose (Re British Guardian Life Assurance Co. (1880), 14 Ch.D. 335 ; 10 Digest 

903, 6166), but the survivors of .several directors are liable (ibid.). 

Misfeasance proceedings. — For the procedure under the 1929 Act, see Companies 
(Winding-up) Rules, 1929, rules 66 to 69. The section does not create any new 
liability or right but provides a summary method of enforcing those rights, which would 
otherwise have to be enforced by the ordinary jurisdiction of the Court (Cavendish 
Bentinck v. Fenn, supra). The jurisdiction of the Court under this provision is dis- 
cretionary, and it may refuse or limit the relief asked for, notwithstanding that it 
would have no such power in an ordinary action (Re Sunlight Incandescent Gas Lamp 
Co., Ltd. (1900), 16 T.L.R. 535 ; 9 Digest 494, 3249). On the dissolution of a company, 
the remedy by misfeasance proceedings ceases to exist (Pulsford v. Devenish, [1903] 
2 Ch. 625, at p. 633 ; 10 Digest 1000, 6943). See generally 5 Halsbury’s Laws (2nd 
edn.) pp. 641, et seq. 

Final judgment within meaning of Bankruptcy Act, 1914. — See generally 
2 Halsbury’s Laws (2nd edn.) p. 32. 

Definitions. — " Contributory ” (section 213) ; “ official receiver " (.section 233) ; 
“ company ”, ” the Court ”, ” officer ” (section 455 (1) ) ; ” person ” (Interpretation 
Act, 1889, section 19). 

334. Prosecution of delinquent officers and members of com- 
pany. — (1) If it appears to the court in the course of a winding up by, or 
subject to the supervision of, the court that any past or present officer, or 
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any member, of the company has been guilty of any offence in relation to 
the company for which he is criminally liable, the court may, either on the 
application of any person interested in the winding up or of its own motion, 
direct the liquidator to refer the matter, in the case of a winding up in 
England, to the Director of Public Prosecutions, and, in the case of a winding 
up in Scotland, to the Lord Advocate. 

(2) If it appears to the liquidator in the course of a voluntary winding 
up that any past or present officer, or any member, of the company has been 
guilty of any offence in relation to the company for which he is criminally 
liable, he shall forthwith report the matter, in the case of a winding up in 
England, to the Director of Public Prosecutions, and, in the case of a winding 
up in vScotland, to the Lord Advocate, and shall furnish to the Director 
or Lord Advocate, as the case may be, such information and give to him 
such access to and facilities for inspecting and taking copies of any documents, 
being information or documents in the possession or under the control of 
the liquidator and relating to the matter in question, as they respectively 
may require. 

(3) Where any report is made under the last foregoing subsection to 
the Director of Public Prosecutions or Lord Advocate, he may, if he thinks 
fit, refer the matter to the Board of Trade for further enquiry, and the 
Board shall thereupon investigate the matter and may if they think it 
expedient, apply to the court for an order conferring on the Board or any 
person designated by the Board for the purpose with respect to the company 
concerned all such powers of investigating the affairs of the company as 
arc provided by this Act in the case of a winding up by the court. 

(4) If it appears to the court in the course of a voluntary winding up 
that any past or present officer, or any member, of the company has been 
guilty as aforesaid, and that no report with respect to the matter has been 
made by the liquidator to the Director of Public Prosecutions or the Lord 
Advocate under subsection (2) of this section, the court may, on the applica- 
tion of any person interested in the winding up or of its own motion, direct 
the liquidator to make such a report, and on a report being made accordingly 
the provisions of this section shall have effect as though the report had been 
made in pursuance of the provisions of subsection (2) of this section. 

(5) If, where any matter is reported or referred to the Director of 
Public Prosecutions or Lord Advocate under this section, he considers that 
the case is one in which a prosecution ought to be instituted, he shall institute 
proceedings accordingly, and it shall be the duty of the liquidator and of 
every officer and agent of the company past and present (other than the 
defendant in the proceedings) to give him all assistance in connection with 
the prosecution which he is reasonably able to give. 

For the purposes of this subsection, the expression agent '' in relation 
to a company shall be deemed to include any banker or solicitor of the 
company and any person employed by the company as auditor, whether that 
person is or is not an officer of the company. 

(6) If any person fails or neglects to give assistance in manner required 
by the last foregoing subsection, the court may, on the application of the 
Director of Public Prosecutions or Lord Advocate, as the case may be, 
direct that person to comply with the requirements of the said subsection, 
and where any such application is made with respect to a liquidator the 
court may, unless it appears that the failure or neglect to comply was due 
to the liquidator not having in his hands sufficient assets of the company 
to enable him so to do, direct that the costs of the application shall be borne 
by the liquidator personally. 

NOTES 

The section combines section 277 of the 1929 Act and section 101 (4) of the 1947 
Act, and incorporates a minor dialling amendment in subsections (2) and (4) effected 
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by section 122 and the Seventh Schedule to the 1947 Act, as to the persons liable there- 
under. Subsections (4) and (8) of section 277 of the 1929 Act were repealed by section 
101 (4) and the Ninth Schedule to the 1947 Act. The provisions of the 1947 Act here 
mentioned, so far as they affect the present section, came into force on July 1, 1948. 

Effect of changes. — ^The institution by the liquidator of prosecutions under this 
section (except in so far as they have been ordered or instituted in particular cases 
before the coming into force of the section) will no longer be undertaken. If the Director 
of Public Prosecutions or the Lord Advocate, as the case may be, forms the opinion 
that a prosecution under the section ought to be instituted, he will institute the 
})rosccution. Section 277 (4) of the 1929 Act, which required the Director to decide 
whether a prosecution ought to be conducted by him and to inform the liquidator if 
he formed the opinion that the case was not one in which proceedings ought to be taken 
by him is repealed, as is the provision in that subsection and in ibid., subsection (1) 
which empowered the liquidator, with the sanction of the Court, to undertake such 
prosecution. Ibid., subsection (8), which made provision for the costs and expenses 
of the liquidator in proceedings so brought by him, is consequentially also repealed. 
The provision of ibid., subsection (6) (with which subsection (5), supra, corresponds) 
which required the Director to decide, before instituting proceedings, whether it was 
desirable in the public interest that the prosecution should be conducted by him was 
also repealed by the Ninth Schedule to the 1947 Act, and is not here reproduced. 

Institution of prosecutions. — As to the principles to which the Court had regard 
in deciding whether or not to direct a prosecution under the corresponding provision 
of previous Acts, sec Re London and Globe Finance Corporation, Ltd., [1903] 1 Ch. 728 ; 
10 Digest 985, 6819). 

Investigation by Board of Trade. — As to the Board's powers of investigation, 
see sections 164 to 175, 250, and (under the 1929 Act) Companies (Winding-up) Rules, 
1929, rule 213. 

Definitions. — " Member " (section 26) ; “ voluntary winding up " (section 

283 (4)); “agent”, “ companv ”, “officer”, “the Court” (section 455 (1) ) ; 
“ person ” (Interpretation Act, 1889, section 19). 


Supplementary Provisions as to Winding up 

335. Disqualification for appointment as liquidator. — A body 
corporate shall not be qualified for appointment as liquidator of a company, 
whether in a winding up by or under the suj)crvision of the court or in a 
voluntary winding up, and — 

(a) any appointment made in contravention of this provision shall 

be void ; and 

(b) any body corporate which acts as liquidator of a company shall be 

liable to a fine not exceeding one hundred pounds. 

NOTES 

3'he section corresponds vith .‘•ection 278 of the 1929 Act. Subsection (3) of that 
section was repealed by section 122 and tlie Nintli Schedule to the 1947 Act, whicli, 
as far as it affects this section, came into force on July 1, 1948, but the exclusion by 
that subsection of a Scottish firm from the definition of “ body corporate ” is continued 
by section 455 (3), post. 

Appointment of liquidator. — See sections 234, 237, 239, 285, 294, 297, 304. 

Winding up. — Section 222 (winding up by the Couit) ; section 278 (voluntary 
winding up) ; section 311 (winding up under the supervision of tlie Court). 

Definitions. — “ Company ”, “ the Court ” (section 455 (1) ) ; “ body corporate ” 
(section 455 (3) ). 


336. Corrupt inducement affecting appointment as liquidator. 

— Any person who gives or agrees or offers to give to any member or creditor 
of a company any valuable consideration with a view to securing his own 
appointment or nomination, or to securing or preventing the appointment 
or nomination of some person other than himself, as the company’s liquidator 
shall be liable to a fine not exceeding one hundred pounds. 

NOTES 

The section reproduces sccticn 101 (5) of the 1947 Act, which came into force on 
July 1, 1948. 
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General note. — The section should be read with sections 331, 332. The section 
lays it down that it is an offence to pay or offer any inducement to any creditor or 
shareholder to vote for the nomination of a particular liquidator. 

Appointment of liquidator. — See sections 234, 237, 238, 239, 242, 285, 286, 
294, 304. 

Definitions. — Member'* (section 213); “company” (section 455 (!))»’ 
” person ” (Interpretation Act, 1889, section 19). 

337. Enforcement of duty of liquidator to make returns, etc. — 

(1) If any liquidator who has made any default in filing, delivering or 
making any return, account or other document, or in giving any notice 
which he is by law required to file, deliver, make or give, fails to make good 
the default within fourteen days after the service on him of a notice requiring 
him to do so, the court may, on an application made to the court by any 
contributory or creditor of the company or by the registrar of companies, 
make an order directing the liquidator to make good the default within 
such time as may be specified in the order. 

(2) Any such order may provide that all costs of and incidental to the 
application shall be borne by the liquidator. 

(3) Nothing in this section shall be taken to prejudice the operation of 
any enactment imposing penalties on a liquidator in respect of any such 
default as aforesaid. 


NOTES 

The section reproduces section 279 of the 1929 Act. 

Liquidator ’s returns. — For the rules under the 1929 Act, see Companies (Winding- 
up) Rules, 1929, rules 173 to 177 and for the forms under the Act, see ibid,, Forms 
Nos. 88, 89. As to returns of accounts by the liquidator in a winding up by the Court, 
see sections 249, 251. After the final meetings in a voluntary winding up, the liquidator 
must file returns as required by sections 290 (3), or 300 (3). If the liquidation lasts 
more than one year, information in the prescribed form must be filed with the Regis- 
trar under section 342. 

Penalties for default. — See sections 290 (3), 300 (3). 

Definitions. — “ Contributory ” (section 213) ; “ company ”, “ registrar of 

companies ”, “ the Court ” (section 455 (1) ). 


338. Notification that a company is in liquidation. — (1) Where 
a company is being wound up, whether by or under the supervision of the 
court or voluntarily, every invoice, order for goods or business letter issued 
by or on behalf of the company or a liquidator of the company, or a receiver 
or manager of the property of the company, being a document on or in which 
the name of the company appears, shall contain a statement that the 
company is being wound up. 

(2) If default is made in complying with this section, the company 
and any of the following persons who knowingly and wilfully authorises 
or permits the default, namely, any officer of the company, any liquidator 
of the company and any receiver or manager, shall be liable to a fine of 
twenty pounds. 


NOTES 

The section reproduces section 280 of the 1929 Act, except for some minor amend- 
ments to subsection (2) affected by sections 105 (4), 122 (4) and the Seventh Schedule 
1 (a) to the 1947 Act, as regards the persons liable thereunder and the conditions in 
which that liability arises. The provisions of the 1947 Act here mentioned, so far as they 
affect this section, come into force on July 1, 1948. 

Effect of changes. — Section 280 (2) of the 1929 Act imposed an absolute liability 
on every officer, etc., in default under the section. The stringency of these penal 
provisions is ameliorated to some extent by the provision of the present section that 
an officer, liquidator, receiver or manager is not to be penalised except for a contra- 
vention or default which he knowingly and wilfully authorised or permitted. The 
term “ officer ” now has the meaning given in section 455 (1). 

Company being wound up. — See sections 222, 278, 311. 
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Receiver or manager. — See section 263, sections 346 et seq. For analogous 
provibions wlierc a icccivcr or manager is appointed, see section 370. 

Company’s name in its letters, etc. — Sec section 108 (1) (c). 

Definitions. — “ Company “ the Court " officer " (section 455 (1) ). 

339. Exemption of certain documents from stamp duty on 
winding up of companies. — (1) In the case of a winding up by the court 
of a company registered in England, or of a creditors’ voluntary winding 
up of such a company, — 

(a) every assurance relating solely to freehold or leasehold property, 

or to any mortgage, charge or other encumbrance on, or any 
estate, right or interest in, any real or personal property, which 
forms part of the assets of the company and which, after the 
execution of the assurance, either at law or in equity, is or 
remains part of the assets of the company ; and 

(b) every power of attorney, proxy paper, writ, order, certificate, 

affidavit, bond or other instrument or writing relating solely to 
the property of any company which is being so wound up, or to 
any proceeding under any such winding up, 
shall be exempt from duties chargeable under the enactments relating to 
stamp duties. 

(2) In the case of such a winding up as aforesaid of a company registered 
in Scotland — 

(a) every conveyance relating solely to property which forms part of 

the assets of the company and which, after the execution of the 
conveyance, is or remains the property of the company for the 
benefit of its creditors ; and 

(b) every power of attorney, commission, factory, oath, affidavit, 

articles of roup or sale, submission, decree arbitral, and every 
other instrument and writing whatsoever relating solely to the 
property of the company ; and 

(c) every deed or writing forming a part of the proceedings in the 

winding up, 

shall be exempt from duties chargeable under the enactments relating to 
stamp duties. 

(3) In subsection (1 ) of this section the expression '' assurance ” includes 
deed, conveyance, assignment and surrender, and in subsection (2) of this 
section the expression “ conveyance ” includes assignation, instrument, 
discharge, writing and deed. 


NOTES 

The section reproduces section 281 of the 1929 Act, 

The section embodies a corresponding provision of section 144 of the Bankruptcy 
Act, 1883 (now section 148 of the Bankruptcy Act, 1914), which was applied to the 
winding up of companies by the Finance Act, 1895, section 16. 

Winding up by the Court. — See section 222. 

Creditors* voluntary winding up. — See sections 283 (4), 292 to 300. 

Definitions. — " Creditors’ voluntary winding up " (section 283 (4) ) ; " company", 
" the Court " (section 455 (1) ) ; " writing " (Interpretation Act, 1889, section 20). 

340. Books of company to be evidence. — Where a company is 
being wound up, all books and papers of the company and of the liquidators 
shall, as between the contributories of the company, be prima facie evidence 
of the truth of all matters purporting to be therein recorded. 

NOTES 

The section reproduces section 282 of the 1929 Act. 

Prima facie evidence. — A contributory may adduce evidence to show that the 
books are incorrect {Arnot's Case (1887), 36 Ch.D. 702, C.A. ; 9 Digest 273, 1675)- 
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Entries in the minute book may be sufficient admission of the liability of the company 
to pay a claim {Re Teignniouih and General Mutual Shipping Association, Martin's Claim 
[1872], L.R. 14 Eq. 148; 10 Digest 1088, 7612). As to the register of members as 
evidence, sec section 118. 

Company being wound up. — Sec sections 211, 278. 

Definitions. — "Contributory*' (section 213); "book and paper", "com- 
pany " (section 455 (1). 


341. Disposal of books and papers of company. — (1) When a 
company has been wound up and is about to be dissolved, the books and 
papers of the company and of the liquidators may be disposed of as follows, 
that is to say : — 

(a) in the case of a winding up by or subject to the supervision of the 

court, in such way as the court directs ; 

(b) in the case of a members' voluntary winding up, in such way 

as the company by extraordinary resolution directs, and, in the 
case of a creditors’ voluntary winding up, in such way as the 
committee of inspection or, if there is no such committee, as the 
creditors of the company, may direct. 

(2) After five years from the dissolution of the company no responsi- 
bility shall rest on the company, the liquidators, or any person to whom the 
custody of the books and papers has been committed, by reason of any 
book or paper not being forthcoming to any person claiming to be interested 
therein. 

(3) Provision may be made by general rules for enabling the Board 
of Trade to prevent, for such period (not exceeding five years from the 
dissolution of the company) as the Board think proper, the destruction of 
the books and papers of a company which has been wound up, and for 
enabling any creditor or contributory of the company to make representa- 
tions to the Board and to appeal to the court from any direction which 
may be given by the Board in the matter. 

(4) If any person acts in contravention of any general rules made 
for the purposes of this section or of any direction of the Board thereunder, 
he shall be liable to a fine not exceeding one hundred pounds. 

NOTES 

The section reprodiice.s section 283 of the 1929 Act. 

Books to be kept. — In the case of a compulsory or supervision order, see section 
247. In a members' voluntary winding up, no specific requirements are mentioned 
in the Act (but see section 331 as to a company's liability for not keeping proper books). 
In a creditors' voluntary winding up, under the 1929 Winding-up Rules, the liquidator 
had to keep such books as might be required by the committee of inspection or creditors 
(rule 170 (3) ). Special provision was made for a liquidator carrying on business {ibid., 
rule 174). It is unlikely that there will be any substantial changes in these rules. 

Audit of liquidator’s accounts.— This is not specifically provided for in a 
voluntary winding up, but under the 1929 Winding-up Rules, the Board of Trad® 
could require the liquidator to furnish verified accounts (rule 198). In the case of a 
winding up by the Court, see ibid., rules 170, 172. These rules are likely to remain 
substantially the same. 

Inspection of books. — In a voluntary winding up presumably by application 
under section 307, ante. In the case of a compulsory order, see section 266. 

Disposal of books. — Under the 1929 Winding-up Rules the Board of Trade had 
power, on the application of the liquidator or official receiver, to direct the disposal 
of books (rule 178 (2) ) (Cf. ibid., rule 203). It is unlikely that there will be any 
substantial changes to these rules. At any time before documents have been disposed 
of, a liquidator may be ordered to produce them, if in his custody, though the company 
may have been dissolved {London and Yorkshire Bank v. Cooper (1885), 15 Q.B.D. 473, 
C.A.; 10 Digest 984, 6808). 

Dissolution of company. — Sec sections 274 (compulsory order), 290 (members’ 
voluntary winding up), 300 (creditors' voluntary winding up). See also generally 
sections 352, 353 (other provisions as to dissolution). 

Committee of inspection. — See sections 253, 295. 
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Liquidator. — See sections 239, 285, 294. 

Other related provisions. — Section 251 (release of liquidator in the case of a 
compulsory order), section 354 (surplus assets on dissolution). 

Definitions. — "Extraordinary resolution" (section 141), “contributory" 
(section 213) ; " creditors’ voluntary winding up ", " members' voluntary winding up " 
(section 283 (4) ) ; " company ", " book and paper ", " general rules " (section 455 (1) ). 


342. Information as to pending liquidations. — (1) If where a 
company is being wound up the winding up is not concluded within one 
year after its commencement, the liquidator shall, at such intervals as may 
be prescribed, until the winding up is concluded, send to the registrar of 
companies a statement in the prescribed form and containing the prescribed 
particulars with respect to the proceedings in and position of the liquidation. 

(2) If a liquidator fails to comply with this section, he shall be liable 
to a fine not exceeding fifty pounds for each day during which the default 
continues. 


NOTES 

'rhe .section corresponds with section 284 of the 1929 Act, as amended by section 
97 (6) and the Ninth Schedule of the 1947 Act, which came into force, so far as this 
section is concerned, on July 1, 1948. 

General note.- — The section applies to all types of liquidations, that is, whether 
compulsory, voluntary, or subject to supervision. 

Effect of changes : Inspection of liquidator’s statement. — Section 284 (2) 
of the 1929 Act gave the right to any person stating himself in writing to be a creditor 
or contributory of the company, by himself or his agent, at all reasonable times and on 
payment of the prescribed fee, to inspect the statement and to receive a copy thereof 
or an extract therefrom. Ibid., sub.scction (3) also provided that any person untruth- 
fully stating himself to be a creditor or contributory for this purpose should be guilty 
of a contempt of Court and was punishable accordingly. Section 97 (6) of the 1947 
Act applied the provisions of section 314 (1) of the 1929 Act (now section 426 (1), 
post), which gives a general right of inspection and right to receive copies, to this 
section and repealed ibid., subsection (2). This i)rovision of ibid., subsection (3) above 
referred to was also accordingly repealed by the Ninth Sclicdule to the 1947 Act. The 
present section now repioduccs section 284 of the 1929 Act as so amended. 

Liquidation not concluded within one year. — The information required to be 
filed by the liquidator in this case is provided for (under the 1929 Act) by Companies 
(Winding-up) Rules, 1929, rules 193 to 195. The prescribed intervals of time and 
presen Dcd particulars arc also there given. 

Duty of liquidator to make returns. — Sec section 337. 

Inspection of books by creditors and contributories. — See section 266. 

Conclusion of winding up.^ — Sec sections 274, 290, 300. 

Definitions.-—" Company ", " prescribed ", " registrar of companies " (section 
455 (1)). 


343. Unclaimed assets in England to be paid to Companies 
Liquidation Account. — (1) If, where a company is being wound up in 
England, it appears cither from any statement sent to the registrar under 
the last foregoing section or otherwise that a licjuidator has in his hands or 
under his control any money representing unclaimed or undistributed assets 
of the company which have remained unclaimed or undistributed for six 
months after the date of their receipt or any money held by the company 
in trust in respect of dividends or other sums due to any person as a member 
of the company, the liquidator shall forthwith pay the said money to the 
Companies Liquidation Account at the Bank of England, and shall be 
entitled to the prescribed certificate of receipt for the money so paid, and 
that certificate shall be an cffectucd discharge to him in respect thereof. 

(2) For the purpose of ascertaining and getting in any money payable 
into the Bank of England in pursuance of this section, the like powers may 
be exercised, and by the like authority, as are exercisable under section one 
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undred and fifty-throc of the Bankruptcy Act, 1914, for the purpose of 
scertaining and getting in the sums, funds and dividends referred to in that 
:ction. 

(3) Any person claiming to be entitled to any money paid into the 
kink of Ifiigland in pursuance of this section may apply to the Board of 
rade for payment thereof, and the Board may, on a certificate by the 
quidator that the j)erson claiming is entitled, make an order for the pay- 
K'lit to that person of tlic sum due. 

(4) Any person dissatisfied with the decision of the Board of 4'rade in 
\spect of a claim made in pursuance of this section may appeal to the High 
ourt. 

NOTES 

The section reproduces section 285 of the 1929 Act oxcc'pt for an amendment in 
ibs(‘ction (I) effect'd by section 98 of the 1947 Act as regards moneys under the 
■)ntrol of the liquidator. The last-mentioned provision came into force on July 1, 
^48. 

Effect of changes. — The expression " money representing unclaimed or undistii- 
utod assets ” (undt'r the 1929 Act) now incliules einy money held by a company in 
list in respect of dividends or any other sums due to a member of the company. 

The section supplements si'ction 248. 

Undistributed assets.— -Assets in tlu' hands of a liquidator wliich arc to b(' applied 
1 a scliemc under section 206, are not “ undistributed assets " within the meaning of 
le jiresent section [Re Land Mortoa^c Bank of Florida, [1898] 1 Ch. 444 ; 10 Digest 
SI, 596V. 

Company being wound up.- See sections 21 1, 278. The provisions of the section 
pply to all companies which are being wound up. 

Companies Liquidation Account. — See section 360. 

Enforcing an account (subsection (2) ) • — For the rules under Iho 1929 Act, 
'C the Winding-iqi Rules, rules 198, 199. it is not likely that there will be any 
-ibstantial change to these rules. 

Application for payment out by person entitled. — Sec the Winding-up 
iilcs, 1929, rule 200, which is likely to remain substantially the same. 

Other related rules under the Winding-up Rules, 1929. — See rules 196, 201. 
t is unlikely these rukss will be substantially altered. 

Definitions. — “ T.iquidator (section 239) ; “ company ”, ” registiar of com- 

anies ” (.section 455 (1) ). 

344. Unclaimed dividends, etc., in Scotland to be lodged in 
ank. — Whi n a company rcgi.stcrcd in Scotland ha.s been wound up, and 
; about to be dissolved, the Ikiuidator shall ]odg<‘ in a joint slock bank 
f issui' in Scotland (not being a bank in or of which the licjuidator is acting 
arliK'r, manager, agent or cashier) in the namt' of the Accountant of C'onrt 
he wholt; unclaimed dividends and unapplied or undistribntable balancts, 
nd the deposit receipts therefor shall be transmitted to the Accountant of 
ourt, and the provisions of section one hundri'd and lifty-thrcc of the 
bankruptcy (b- c Aland) Act, 1913, so far as consistent with this Act, shall, 
'ith any necessary modifications, apply to sums lodged in a bank in pursu- 
nee of this section in like manner as they apply to sums deposited in 
ursuance of that enactment. 

NOTES 

The section reproiluces section 286 of the 1929 Act. 

Dissolution of company. — See sections 274, 290, 300. 


345. Resolutions passed at adjourned meetings of creditors 
Liid contributories. — Where a resolution is passed at an adjourned 
fleeting of any creditors or contributories of a company, the resolution shall, 
or all purposes, be treated as having been passed on the date on which 
t was in fact passed, and shall not be deemed to have been passed on any 
arlier date. 

3. ACT.— :g 
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NOTES 

The section corresponds with section 287 of the 1929 Act. 

Resolutions at adjourned meeting. — Cf. section 144 and see the notes to that 
section. 

Meeting of creditors and contributories. — See sections 239, 246, 252, 290, 
293, 295, 299, 300 and 346. 

Definitions.— Resolutions genoially (section 141); " contributory" (section 213) ; 
"company" (section 455 (1) ). 


Supplementary Poivers of Court 

346. Meetings to ascertain wishes of creditors or contri- 
butories.— (1) Tho court may, as to all matters relating to the winding 
up of a company, have regard to the wishes of the creditors or contri- 
butories of th(^ company, as proved to it by any sufficient evidence, and may, 
if it thinks lit, for the purpose of ascertaining those wishes, direct meetings 
of the cn'ditors or contributorh's to be called, held and conducted in such 
manner as the court directs, and may appoint a person to act as chairman of 
any such meeting and to n'port the result thereof to the court. 

(2) In the case of creditors, regard shall be had to the value of each 
creditor’s debt. 

(3) In the case of contributories, regard shall be had to the number 
of votes conferred on each contributory by this Act or the articles. 

NOTES 

The section reproduces section 288 of the 1929 Act. 

Winding up of a company. — Sec sections 222, 278, 311. 

Meetings of creditors and contributories. — The Court lias no power to direct 
a meeting if it cannot make a winding-up order (Re Joint Stock Coal Co. (1869), 
L.R. 8 h'q. 146 ; 10 Digest 826, S382, but cf. Re City and County Bank (1875), 10 Ch. 
App. 470 ; 10 Digest 845, 556^ ; Re Langham Skating Rink Co. (1877), 5 Ch.D. 669, 
C.A. ; 10 Digest 845, 55(52). Sec also section 222 for other circumstances in which 

the Court may order a winding up in response to the shareholders’ wishes. See also 
sections 310, 311. Where the wishes of the majority appear from the evidence a 
meeting of creditors is not required (see Re West Hartlepool Ironworks Co, (1875), 
10 Ch. App. 618 ; 10 Digest 1041, 7249). Where the com])any is insolvent, the wishes 
of the creditors only are regarded (Re Lonsdale Vale Ironstone Co. (1868), 16 W.R. 
601 ; 10 Digest 841, 5516). Under the 1929 Act, see Companies (Winding-up) Rules, 
1929, rule 126, which applies ibid., rules 127 to 143 to meetings called under this 
section. 

Voting. — (i) By contributories. See section 134 (c). First vSchedulc, Table A, 
Part I, articles 62-74. (ii) By creditors. Sec also Companies (Winding-up) Rules, 
1929, rules 137 to 139. 

Definitions.- — " Contributory " (section 213) ; " articles ", " company ", " the 
Court" (.section 455 (1) ). 


347. Judicial notice of signature of officers. — In all proceedings 
under this Part of this Act, all courts, judges and persons judicially acting, 
and all officers, judicial or ministerial, of any court, or employed in en- 
forcing the process of any court, shall take judicial notice of the signature 
of any officer of the High Court or of a county court in England, or of the 
Court of Session or of a sheriff court in Scotland, or of the High Court in 
Northern Ireland, and also of the official seal or stamp of the several offices 
of the High Court in England or Northern Ireland, or of the Court of Session, 
appended to or impressed on any document made, issued or signed under the 
provisions of this Part of this Act, or any official copy thereof. 

NOTES 

The seel ion reproduces section 289 of tlie 1929 Act. 

Enforcement of winding-up orders throughout United Kingdom. — See 
section 276. 
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348. Special commission for receiving evidence. — (1) The 

judges of the county courts in England who sit at places more lhan twenty 
miles from the General Post Office, and in Northern Ireland the judge exercis- 
ing the bankruptcy jurisdiction of the High Court and county court judges 
and recorders, and the sheriffs of counties in Scotland, shall be commis- 
sioners for the purpose of taking evidence under this Act, where a company 
is wound up in England or Scotland, and the court may refer the whole or 
any part of the examination of any witnesses under this Act to any person 
hereby appointed commissioner although he is out of the jurisdiction of 
the court that made the winding up order. 

(2) Every commissioner shall, in addition to any powers which he 
might lawfully exercise as a judge of county courts, judge exercising the 
said bankruptcy jurisdiction, county court judge, recorder or sheriff, have 
in the matter so referred to him all the same powers of summoning and 
examining witnesses, of requiring the production or delivery of documents, 
of punishing defaults by witnesses, and of allowing costs and expenses to 
witnesses, as the court which made the winding-up order. 

(3) The examination so taken shall be returned or reported to the 
court which made the order in such manner as that court directs. 

NOTE 

The section reproduces section 290 of the 1929 Act. 


349. Court may order examination of persons in Scotland. — 

(1) Ihe court may direct the examination in Scotland of any person for 
the time being in Scotland, whether a contributory of the company or not, 
in regard to the trade, dealings, affairs or property of any company in 
course of being wound up, or of any person being a contributory of the 
company, so far as the company may be interested therein by reason of his 
being a contributory. 

(2) The order or commission to take the examination aforesaid shall 
be directed to the sheriff of the county in which the person to be examined 
is residing or happens to be for the time, and the sheriff shall summon that 
person to appear before him at a time and place to be specified in the sum- 
mons for examination on oath as a witness or as a haver, and to produce 
any books or papers called for which are in his possession or power. 

(3) The sheriff may take the examination either orally or on written 
interrogatories, and shall report the same in writing in the usual form to 
the court, and shall transmit with the report the books and papers produced, 
if the originals thereof are required and specified by the order or commission, 
or otherwise copies thereof or extracts therefrom authenticated by the 
sheriff. 

(4) If any person so summoned fails to appear at the time and place 
specified, or refuses to be examined or to make the production required, the 
sheriff shall proceed against him as a witness or haver duly cited and failing 
to appear or refusing to give evidence or make production may be proceeded 
against by the law of Scotland. 

(5) The sheriff shall be entitled to such fees, and the witness shall be 
entitled to such allowances, as sheriffs when acting as commissioners under 
appointment from the Court of Session and as witnesses and havers are 
entitled to in the like cases according to the law and practice of Scotland. 

(6) If any objection is stated to the sheriff by the witness, either on 
the ground of his incompetency as a witness, or as to the production required, 
or on any other ground, the sheriff may, if he thinks fit, report the objection 
to the court, and suspend the examination of the witness until it has been 
disposed of by the. court. 
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NOTES 

The section reproduces section 291 of the 1929 Act. 

Haver. — This word is defined in Murray's New English Dictionary as “ one who 
has possession of a deed or writing which is called for by a Court of Justice.” 


350. Costs of application for leave to proceed against company 
being wound up in Scotland. — (1) Where any petition or application 
for leave to proceed with an action or proceeding against a company which 
is being wound up in Scotland is unopposed and is granted by the court, the 
costs of such petition or application shall, unless the court otherwise directs, 
be added to the amount of the claim of the petitioner or applicant against 
the company. 

* (2) Nothing in this section sliall be taken to affect the practice or powers 

of the court as existing immediately before the first day of November, 
nineteen hundred and twenty-nine, witli respect to the costs of an application 
for leave to proceed with an action or proceeding against a company which 
is being w'ound up in England. 

NOTE 

The section reproduces section 292 of the 1929 Act. 


351. Affidavits, etc., in United Kingdom and dominions. — (1) 

Any affidavit required to be sworn under the provisions or for the purposes 
of this Part of this Act may be sworn in tlie United Kingdom, or elsewhere 
within the dominions of His Majest}^ before any court, judge or person 
lawfully authorised to take and receive affidavits or before any of His 
Majesty’s consuls or vice-consuls in any place outside His Majesty’s 
dominions. 

(2) All courts, judges, justices, commissioners and persons acting 
judicially shall take judicial notice of the seal or stamp or signature, as the 
case may be, of any such court, judge, person, consul or vice-consul attached, 
appended or subscribed to any such affidavit, or to any other document to 
be used for the purposes of this Part of this Act. 

(3) Subsection (2) of section six of the Foreign Service Act, 1943 
(which empowers His Majesty by Order in Council to make such amendments 
of any enactment as appear to him to be consequential on the establishment 
or reorganisation of His foreign service, including, in particular, such amend- 
ments of any reference to an office, rank or grade as appear to Him to be 
consequential on the abolition or alteration of the description thereof or on 
the creation of any new office, rank or grade corresponding thereto) shall 
have effect as if the reference to any enactment included a reference to this 
section. 

NOTES 

TJie .section reproduces .section 293 of the 1929 Act, except for .subsection (3), 
which is new. That subsection is a purely drafting amendment introduced as a result 
of the reorganisation of the Foreign Office and diplomatic and consular service, which 
liave been amalgamated into one service, called H.M. foreign service (Foreign Service 
Order, 1943). Machinery was there provided for regrading and renaming appoint- 
ments, and section (S (2) of the Foreign Service Act, 1943, made provision for conse- 
quential amendments to enactments relating to appointments under the service. In 
view of the fact that consuls and vice-consuls are here referred to (subsections (1), (2), 
supra), it is made clear that among the enactments referred to in the 1943 Act is included 
this section. 

Affidavits. — See also R.S.C., Order 38, rule 6. 


Provisions as to Dissolution 

352, Power of court to declare dissolution of company void. 

— (1) Where a company has been dissolved, the court may at any time 
within two years of the date of the dissolution, on an application being 
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made for the purpose by the liquidator of the company or by any other 
person who appears to the court to be interested, make an order, upon 
such terms as the court thinks fit, declaring the dissolution to have been 
void, and thereupon such proceedings may be taken as might have been 
taken if the company had not been dissolved. 

(2) It shall be the duty of the person on whose application the order 
wa 3 made, within seven days after the making of the order, or such further 
time as the court may allow, to deliver to the registrar of companies for 
registration an office copy of the order, and if that person fails so to do he 
shall be liable to a fine not exceeding five pounds for every day during 
which the default continues. 

NOTES 

The section reproduces section 294 of the 1929 Act. 

Company dissolved. — See sections 274, 290, 300. 

Two years of date of dissolution. — The time limit is the two yc'ars between the 
date of dissolution and the date of a])plication (Re Scad, Lid., [1941] Ch. 386 ; [1941] 
2 All E.R. 466 ; 2nd Digest vSupp.). 

Application for dissolution.— Presumabl 3 ^ the a]')plieation for dissolution may 
be made by petition or motion. For the rules under the 1929 Aet, sec Companies 
(Winding-up) Rules, 1929, rules 5, 6, 8. Notice must be served on the Treasury 
Solicitor in order to ascertain whether the Attorney-Ceneral wishes to intervene, and 
proof of such service is required before* an order is made (Re Home and Colonial 
Insurance Co. Ltd. (1928), 44 T.T..K. 718; Digest Siqq:) ). For form of order, see Re 
Dixon (C. IF.), Ltd., [1947] Ch. 251 ; [1947] 1 All K.ii. 279. No order for re-vesting 
is necessary (ibid.). 

Person interested. — Persons having unsaiisfied claims against the dissolved 
companv are entitled to apj)lv (Re S pottiszvoode, Dixon and Hunting, Ltd., [1912] 
1 Ch. 4i0 ; 10 Digest 1034, 7)74). Sec also Re Henderson's Nigel Co., Ltd. (1911), 
105 L.T, 370 ; 10 Digest 1034, 7 176 (application on grounds that there are undFtributed 
assets which may be bona vacantia (as to which, see secthui 354) ). The validity of 
proceedings taken during tlie interval betw'een the dissolution and avoidance arc not 
affecti'd (Morris v. Harris, [1927] A.('. 252, H.f.. ; Digest Supp). The Court has 
no pow'cr to declare the dissolution void for a limited purpose (Re Champdany Jute 
Co., Ltd., [1924] S.('. 209 ; Digest Supp.). Where a company is revivecl after 
dissolution, its rights prior to dissolution are not affected (Colchester Corporation v. Seaher 
(1766), 3 Burr. 1866; 13 Digest 435, 1585 ; Re Higginson and Dean, Lx payte A.~G., 
[1899] 1 Q.B. 325, at p. 331 ; 4 Digest 340, 3200).^ 

Definitions. — “ Company ”, ” registrar of companies ”, ” the (h)urt ” (section 
455 (1)). 


353. Registrar may strike defunct company off register. — (1) 

Where the registrar of companies has reasonable cause to believe that a 
company is not carrying on business or in operation, he may send to the 
company by post a letter inquiring whether the company is carrying on 
business or in operation. 

(2) If the registrar does not within one month of sending the letter 
receive any answer thereto, he .shall within fourteen days after the expiration 
of the month send to the company by post a registered letter referring to 
the first letter, and stating that no answer thereto has been received, and 
that if an answer is not received to the second letter within one month from 
the date thereof, a notice will be published in the Gazette with a view to 
striking the name of the company off the register. 

(3) If the registrar either receives an answer to the effect that the com- 
pany is not carrying on business or in operation, or does not within one 
month after sending the second letter receive any answer, he may publish 
in the Gazette, and send to the company by post, a notice that at the expira- 
tion of three months from the date of that notice the name of the company 
mentioned therein will, unless cause is shown to the contrary, be struck off 
the register and the company will be dissolved. 

(4) If, in any case where a company is being wound up, the registrar 
has reasonable cause to believe either that no liquidator is acting, or that 
the affairs of the company are fully wound up, and the returns required to 
be made by the liquidator have not been made for a period of six consecutive 
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months, the registrar shall publish in the Gazette and send to the company 
or the liquidator, if any, a like notice as is provided in the last foregoing 
subsection. 

(5) At the expiration of the time mentioned in the notice the registrar 
may, unless cause to the contrary is previously shown by the company, 
strike its name off the register, and shall publish notice thereof in the Gazette, 
and on the publication in the Gazette of this notice the company shall be 
dissolved : 

Provided that — 

(a) the liability, if any, of every director, managing officer and 

member of the company shall continue and may be enforced 
as if the company had not been dissolved ; and 

(b) nothing in this subsection shall affect the power of the court to 

wind up a company the name of which has been struck off 
the register. 

(6) If a company or any member or creditor thereof feels aggrieved by 
the company having been struck off the register, the court on an application 
made by the company or member or creditor before the expiration of 
twenty years from the publication in the Gazette of the notice aforesaid may, 
if satisfied that the company was at the time of the striking off carrying on 
business or in operation, or otherwise that it is just that the company be 
restored to the register, order the name of the company to be restored to 
the register, and upon an office copy of the order being delivered to the 
registrar for registration the company shall be deemed to have continued 
in existence as if its name had not been struck off ; and the court may by 
the order give such directions and make such provisions as seem just for 
placing the company and all other persons in the same position as nearly as 
may be as if the name of the company had not been struck off. 

(7) A notice to be sent under this section to a liquidator may be 
addressed to the liquidator at his last known place of business, and a letter 
or notice to be sent under this section to a company may be addressed to 
the company at its registered office, or, if no office has been registered, to 
the care of some officer of the company, or, if there is no officer of the com- 
pany whose name and address are known to the registrar of companies, 
may be sent to each of the persons who subscribed the memorandum, 
addressed to him at the address mentioned in the memorandum. 

NOTES 

The section reproduces section 295 of the 1929 Act, except for a minor drafting 
amendment to subsection (7) as to ])ersons to whom notice should be sent, effected 
by section 122 (4) and the Seventh Schedule to the 1947 Act, which came into force, 
so far a.s this section is concerned, cn July 1, 1948. The effect of the section remains 
unchanged. 

Dissolution of company. — Sec .sections 274, 290, 300. It will, however, be 
noted that under section 352 the Court, in certain conditions, lias power to declare a 
dissolution void or defer the date thereof. 

Carrying on business or in operation. — A company may be in operation, 
although not carrying on business (Rc Financial Corporation, Ltd. (1883), 27 Sol, Jo. 
199; 10 Digest 1063, 7442), 

Restoring company ’s name (subsections (5), (6) ) : An aggrieved ” creditor, 
but for these provisions, would be in difficulties as to proceedings against a company 
which was not in existence. Hence, subsection (5), supra, provides for a winding up 
by the Court of a company whose name has been struck off the register, that is to say, 
the company’s name need not be first restored for that purpose. An option is also 
given to a creditor (or a member) under subsection (6), supra, to have the company’s 
name restored for the purposes of petitioning for a winding up. See also Re Anglo- 
American Exploration and Development Co,, [1898] 1 Ch. 100 ; 10 Digest 1063, 7439 
(decided before the present provision was in operation). The Court will usually 
make an order for restoration if there is any business or property to be dealt with, but 
on terms that all proper returns are to be made {Re Johannesburg Mining and General 
Syndicate, Ltd. (1901), 45 Sol. Jo. 343; 10 Digest 1064, 7451). The power may be 
exerci.scd where the company, at the time when it was struck off, was in voluntary 
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liquidation and was carrying on business only for the pin-poses of the winding up [Re 
Outlay Assurance Society (1887), 34 Ch. D. 479 ; 10 Digest 1063, 7447). The applica- 
tion is by petition, K.S.C. Order 53B, r. 5 (i), S.I. 1948 No. 1756. 

Terms on which order will be made. — See Re Johannesburg Mining and 
General Syndicate, Ltd, supra. The Court has no power to impose a penalty as a 
condition of making the order {Re Brown Bay ley's Steel Works, Ltd. (1905), 21 T.L.R. 
374 ; 10 Digest 1062, 7438). The application is usually made to the winding up Judge 
{Re J ohannesburg Mining and General Syndicate, Ltd., supra), but the order can be 
made by any Judge of the Chancery Division {Re City Lands Investment Corporation, 
Ltd., [1897] W.N. 162 ; 10 Digest 1064, 7453). The application is by petition under 
R.S.C., Order 53 B, rule 5 (h), which should be served on the Registrar {Re Hall 
{Conrad) Co., Ltd. (1916), 60 Sol. Jo. 666 ; 10 Digest 1063, 7445) and on the Treasury 
Solicitor {Re Home and Colonial Insurance Co., Ltd. (1928), 44 T.L.R. 718; Dige^st 
Supp.) ; and see Practice Note, [1931] W.N. 199 ; Digest Supp. If the petition is by 
a member, the company should be joined as co-petitioner {Re Wright {Walker), Ltd., 
[1923] W.N. 128 ; 10 Digest 1064, 7452). If the company is in liquidation, the liquid- 
ator must petition in the name of the company or join it as petitioner {Re Johannesburg 
Mining and General Syndicate, Ltd., supra) and a company petitioning after dissolution 
should make an officer co-petitioner {Re Hall {Conrad) & Co., Ltd., supra). 

Name of company, — See generally sections 17 to 19. 

Registered office. — See section 107. 

Definitions.- — " Member " (section 26) ; " company ", " director ", " the 

Gazette", "officer", "the Court" (section 55 (1)); "person" (Interpretation 
Act, 1889, section 19). 

354. Property of dissolved company to be bona vacantia. — 

Where a company is dissolved, all property and rights whatsoever vested 
in or held on trust for the company immediately before its dissolution 
(including leasehold property but not including property held by the com- 
pany on trust for any other person) shall, subject and without prejudice to 
any order which may at any time be made by the court under the two last 
foregoing sections, be deemed to be bona vacantia and shall accordingly 
belong to the Crown, or to the Duchy of Lancaster or to the Duke of 
Cornwall for the time being, as the case may be, and shall vest and may be 
dealt with in the same manner as other bona vacantia accruing to the 
Crown, to the Duchy of Lancaster or to the Duke of Cornwall. 

NOTES 

The section reproduces section 296 of the 1929 Act. 

Company dissolved. — Sec sections 274, 290, 300. The effect of dissolution 
appears to be that the company ceases to exist and any undistributed assets are not, 
by virtue of the present section, the property of the company, but vests in the Oown 
or the Duchies of Lancaster or Cornwall as bona vacantia. As to the powers of the 
Crown to disclaim property so vesting, see section 355. As to the position where the 
dissolution is declared to have been void under section 352, see Re Dixon (C. W.), Ltd., 
[1947] Ch. 251 ; [1947] 1 All E.R. 279, 

Definitions. — " Company " (section 455 (1) ). 

355. Power of Crown to disclaim title to property vesting under 
foregoing section. — (1) Where any property vests in the Crown under 
the last preceding section, the Crown’s title thereto under that section may 
be disclaimed by a notice signed by the Treasury Solicitor. 

(2) Where a notice of disclaimer under this section is executed as 
respects any property, that property shall be deemed not to have vested in 
the Crown under the last preceding section, and subsections (2) and (6) of 
section three hundred and twenty-three of this Act and section three hundred 
and twenty-four thereof shall apply in relation to the property as if it had 
been disclaimed under subsection (1) of the said section three hundred and 
twenty-three immediately before the dissolution of the company. 

(3) The right to execute a notice of disclaimer under this section may 
be waived by or on behalf of the Crown either expressly or by taking posses- 
sion or other act evincing that intention. 

(4) A notice of disclaimer under this section shall be of no effect unless 
it is executed within twelve months of the date on which the vesting of the 
property as aforesaid came to the notice of the Treasury Solicitor, or, if an 
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application in writing is made to the Treasury Solicitor, by any person 
interested in the property requiring him to decide whether he will or will not 
disclaim, within a period of three months after the receipt of the application 
or such further period as may be allowed by the court which would have 
had jurisdiction to wind up the company if it had not been dissolved. 

(5) A statement in a notice of disclaimer of any prop<Tty under this 
section that the vesting of the property came to the notice of the 'J'reasury 
Solicitor on a specified date or that no such application as aforesaid was 
received by him with respect to the property bidore a spcxilied date shall, 
until the contrary is proved, be sufficient evidence of the fact stated. 

(6) A notice of disclaimer under this section shall be delivered to the 
rc'gistrar of companies and retained and n'gistered by him, and copies 
thereof shall be published in the Ga/xdte and sent to any persons who have 
given the 1'reasury Solicitor notice that they claim to be interested in the 
property. 

(7) 'this section shall apply to property vested in the Crown as afore- 
said at th(; commeiicenKmt of this Act, and wIutc the vesting came to the 
notice of the 1 reasury Solicitor more than six months before the commence- 
ment of this Act notice' of disclaimer under this se ction may (except wh(‘re 
an ajqilication is mad(‘ to him under subsection (4) of this section) be 
executed at any time within six months thereafter. 

(^) 4 his s('Ction shall ajqdy to property vested in the Duchy of 
Tancastd' or the Duk(‘ of C ornwall under the last prt'ceding section as if 
for n'hrences to the Crown and to the Treasury Solicitor there were respec- 
tively substituti'd references to the Duchy of Lancaster and to the Solicitor 
to the Duchy of Lancaster or to the Duke of Cornwall and to the Solicitor 
to the Duchy of C ornwall, as the case may be. 

(9) 'J his s('Ction shall apply to property in Scotland as if for references 
to the Treasury Solicitor then' were substituted references to the King’s 
and Lord 4 n-asurer’s IveiiK'nibrancer, and as if section three hundred and 
twenty-thri'e of this Act applied in the cas(' of a winding up in Scotland, 
with the substitution, howcwTr, for references to property of a leasehold 
nature', to an undc'r-lessee, and to a mortgagee by deanise or a chargee by 
way of legal mortgage, of reh'rences respectively to property held under a 
lease, to a sub-lessee, cind to the creditor in a si'curity constituted by the 
assignation of a lease recorded under the Kegistration of Leases (Scotland) 
Act, 1857. 

NOTES 

Tlie section substantially reproduces section 100 of the 1947 Act, which came 
into force on July 1, 1948. 

The effect of the section is to confer power on the Treasury Solicitor to disclaim 
any property vested in tlie Crown as bona vacantia on a dissolution. The procedure is 
analogous to section 328, some of the provisions of which arc imported into this section. 
For the disclaimer to 1)0 effective it must be made in the manner provided by the section, 
namely, the notice must be signed by the Treasury Solicitor, etc. (subsection (1) or (8) 
or (9) (where ajiplicablc) ) ; it must be executed within 12 months or such other petiod 
as provided for (subsection (4) ) ; vesting deitc, if known, must bo stated (subsection 
(.S) ) ; the notice must be tiled and advertised (subsection (6) ). It will be noted, that 
the section will a])j)ly to property of a company being w'ound up in .Scotland (see sub- 
section (9), supra), with some modifications, although section 323 does not in general 
apply to Scotland. The right to disclaim may be waived in certain conditions (sub- 
section (3) ). The section is retrospective, but special providon is made in certain cases 
as regards property vested under section 354 before July 1, 1948 (subsection (7) ). 

Effect of disclaimer. — See subsection (2), supra. This is subject to and without 
prejudice to an antecedent Court order under sections 352, 353. 

Disclaimer under sections 323 (2), (6); 324. — Any property disclaimed under 
this section will now be dealt with in accordance with section 323 (2), (6), and in certain 
cases the Crown may escape liability for any rentcharge attached thereto (see sections 
324, 356). 

Property vesting in the Grown. — The section is retrospective to a limited 
extent only (see subsection (7), supra). The principle is that disclaimer must be made 
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within 12 montlis after knowledge of the vesting order, but the 12 months begin to run 
from January 1, 1948, and no earlier. 

Disclaimer of property in Scottish winding up. — Where disclaimer under 
this section has taken place, it will be dealt with as though section 323 (2), (6), applied 
to Scotland. 

Definitions. — “ Company ”, ” registrar of companies ”, ” the ('oiirt ”, ” the 
Gazette ” (si'ction 4^5 (1) ; ” [nuson ” (Interpretation Act, 1889, section 19). 

356. Liability for rentcharge on company’s land after dis- 
solution.-- (1) Section thnn; hundred and twenty-four of this Act shall 
apply to land in England which by operation of law vests subj('ct to a nuit- 
charge in the Crown or any other piTson on the dissolution of a company 
as it applies to land so vesting on a disclaimer under section three hundred 
and twenty-thrc'C of this Act. 

(2) In this section th(' (Expression ‘‘ company " includes any body 
corporate. 

NOTE 

The section corresponds with section 99 of tin; 1947 Act, wdiich came into force on 
Jul\' 1, 1948. ( f section 324, (inie, and see the notes tliercto, 

vS pedal Provisions as io Stannaries 

357. Attachment of debt due to contributory on winding up 
in stannaries court. When .s<‘vcral companic's are in course of Jiejuidation 
by or iiiuh'r tlu^ supervision of the court ex(‘rcising the stannaries jurisdiction 
and acting under that jurisdiction, if it appears to the judge that a person 
who is a contributory of oiu‘ of the c()m]>anies is also a creditor claiming a 
debt against one of th(^ otlh'r compani(‘s, the judge may (if after inquiry he 
thinks lit) direct that the dc'bt, wIk'II allowed, shall be attached, and pay- 
ment there of to the; creditor suspended for a time certain as a security for 
payment of any calls that are or may in course of liquidation become due 
from him to the company of which he is a contributory ; and the amount 
thereof shall be applied to such payment in due course : 

Provided that such an ordtEr of attachment shall not prejudice any claim 
which the company so indebted to the creditor may have against him by 
way of set off, counter-claim or otherwise, or any lawful claim of lien or 
specific charge on the debt in favour of any third piErson. 

NOTES 

Tlie .section reproduces section 297 of the 1929 Act. 

Court exercising stannaries jurisdiction. — See section 218 (4). 

Liquidation by or under supervision. — Sec sections 222, 311. 

Definitions. — ^‘‘Contributory” (section 213), “company”, “company wdthin 
tlie .stannaries (section 455 (1) ; “ person ” (Interpretation Act, 18tS9, section 19). 


358. Preferential payments in stannaries cases. — (1) In the 

application to companies within the stannaruEs of the provisions of this Act 
with respect to preferential payments, the following modifications shall be 
made - 

(a) in the case of a clerk or servant of such a company, the priority with 

respect to wages and salary givi'ii by this Act shall not extend to 
the; principal agent, manager, purst'r or secretary ; 

(b) all wages in relation to the mine of a miner, artizan, or labourer 

employc'd in or about the mine, including all earnings by a miner 
arising from any description of piece or other work, or as a 
tributer or otherwise, but not exceeding an amount equal to 
four months wages, shall be included amongst the payments 
which are, under this Act, to be made in priority to other debts ; 

(c) the following debts, that is to say : — 

(i) wages of any miner, artizan or labourer and accrued 
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holiday remuneration becoming payable to or in right of any 
miner, artizan or labourer as mtntioncd in paragraph (d) of 
subsection (1) of section three hundred and nineteen of this 
Act, being wages or remuneration unpaid at the commencement 
of the winding up ; 

(ii) all such amounts due in respect of contributions payable 
in respect of a miner under the enactments mentioned in para- 
graph (e) of the said subsection (1) as are given priority by 
that paragraph ; and 

(iii) all such amounts due in respect of any compensation 
or liability for compensation under the Workmen s Compensa- 
tion Act, 1925, payable to a miner or the dependants of a miner 
as are given priority by paragraph (f) of the said subsection 
( 1 ); 

shall be paid by the liquidator forthwith in priority to all costs, 
except (in the case of a winding up by the court) such costs of 
and incidental to the making of the winding up order as in the 
opinion of the court have been properly incurred, and to all 
claims by mortgagees, execution cre ditors, or any other persons, 
except the claims of clerks and servants in respect of their wages 
or salary or accrued holiday remuneration due to them ; 

(d) subject as aforesaid, the court may, by order, charge the whole or 

any part of the assets of the company, in priority to all claims 
and to all existing mortgages or charges thereon, with the pay- 
ment of a sum sufficient to discharge the debts to be paid in 
priority under the last foregoing paragraph, together with interest 
thereon at a rate not exceeding live per cent, “per annum, and 
this charge may be made in favour of any person who is willing 
to advance the requisite amount or any part thereof, and as soon 
as the said sum has been so advanced, the said debts shall be 
paid without delay so far as the amount advanced extends, and 
in such order of payment as the court directs ; 

(e) the provision giving a right of priority to a person who has advanced 

money for the making of payments on account of wages, salary 
or accrued holiday remuneration shall have effect subject to the 
modifications contained in this section. 

(2) References in the foregoing subsection to wages shall be construed 
as including references to such remuneration in respect of a period of holiday 
or absence from work as is deemed for the purposes of section three hundred 
and nineteen of this Act to be wages, and for the purposes of that subsection 
the expression “ accrued holiday .remuneration '' has the same meaning as 
it has for the purposes of that section. 

(3) The foregoing provisions of this section shall not apply in the case 
of such a winding up as is mentioned in subsection (9) of the said section 
three hundred and nineteen, and in such a case the provisions which, by 
virtue of that subsection, arc deemed to remain in force shall have effect 
in their application to companies within the stannaries subject to the 
modifications subject to which they would have had effect if this Act had 
not passed. 

NOTES 

The section combines section 298 of the 1929 Act (as amended by subsequent 
enactments) and section 91 (3), (4), (5), (6). (8) of the 1947 Act. The latter provisions 
came into force on July 1, 1948. 

Effect of changes. — The changes are analogous to those in section 319 as regards 
preferential payments in an ordinary winding up. The effect is that companies in the 
stannaries are brought into line as regards the period in respect of which remuneration 
ranks as a preferential debt, which is now four months instead of three months (sub- 
section (1) (b) ). “Wages” will now include any holiday remuneration (see also 
section 319). The section is not retrospective and the preferential payments payable 
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hereunder will not rank for priority as indicated where the appointment of a receiver 
or the taking of possession, as the case may be, occurred before July I, 1948 In those 
cases, the provisions of the 1929 Act (i.e. before these amendments were made) will 
apply (subsection (3) ). 

Claims by execution creditors.— See sections 325, 326. 

Mortages and charges. — As to registration, see section 95. 

Definitions. — “ Agent ”, ” company ”, ” company within the stannaries ”, ” the 
Court” (section 455 (1) ). 

359. Provisions as to mine club funds. — (1) On the winding up 
of a company within the stannaries, contributions of the miners, artizans 
or labourers for the purpose of a mine club, or accident, or sick, or benefit 
fund shall not be deemed to be, or be applied as part of the assets of the com- 
pany in liquidation of the debts of the company or otherwise, but shall be 
accounted for by the purser or any other person in possession of the fund 
to the liquidator, and shall be recoverable by him, and be applied in accord- 
ance with the rules of the club. 

(2) Where the winding up is a voluntary winding up, any person 
claiming to be entitled to any such contributions or fund shall have the same 
right as the liquidator of applying to the court for directions, or to determine 
any question arising in the matter. 

NOTES 

The section reproduces section 299 of the 1929 Act. 

Winding up of company within the stannaries. — As to the Court having such 
jurisdiction, see section 218 (4). 

Right to apply to the Court for directions. — See section 307. 

Definition. — ” Company within the stannaries ” (section 455 (1) ). 

Central Accounts 

360. Companies Liquidation Account. — (1) An account, to be 
called the Companies Liquidation Account, shall be kept by the Board of 
Trade with the Bank of England, and all moneys received by the Board in 
respect of proceedings under this Act in connexion with the winding up of 
companies in England shall be paid to that account. 

(2) All payments out of money standing to the credit of the Board of 
Trade in the Companies Liquidation Account shall be made by the Bank 
of England in the prescribed manner. 

NOTES 

The section reproduces sect^j^n 300 of the 1929 Act. The section requires the 
liquidator to pay all moneys received by him into the Companies Liquidation Account, 
and payments thereout to be made in the prescribed manner. 

Banking arrangements. — See section 248 (payments into Companies liquidation 
Account unless authority is given for some other account to be opened). See also 
section 343 (unclaimed assets or dividends, etc., to be paid into Companies Liquidation 
Account). Sec further, the winding-up rules there mentioned. 

Payments in the prescribed manner. — Under the 1929 Act, the Companies 
(Winding-up) Rules, 1929, rule 167, applied. It is unlikely that that rule will be 
substantially changed. 


361. Investment of surplus funds on general account. — 

(1) Whenever the cash balance standing to the credit of the Companies 
Liquidation Account is in excess of the amount which in the opinion of the 
Board of Trade is required for the time being to answer demands in respect 
of companies' estates, the Board shall notify the excess to the Treasury and 
shall pay over the whole or any part of that excess, as the Treasury may 
require, to the Treasury, to such account as the Treasury may direct, and 
the Treasury may invest the sums paid over, or any part thereof, in Govern- 
ment securities to be placed to the credit of the said account. 
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(2) When any part of the money so invested is, in the opinion of the 
Board of Trade, required to answer any demands in respect of companies' 
estates, the Board shall notify to the Treasury the amount so required, and 
the Treasury shall thereupon repay to the Board such sum as may be required 
to the credit of the Companies Liquidation Account, and for that purpose 
may direct the sale of such part of the said securities as may be necessary. 

(3) The dividends on investments under this section shall be paid into 
the Bankruptcy and Companies Winding-up (Fees) Account established 
under the Kconomy (Miscellaneous Provisions) Act, 1926. 

NOTES 

The section reproduces section 301 of the 1929 Act. 

Powers of committee of inspection as to investment of funds. — Under the 
Companies (Winding-ii])) Rules, 1929, the committee of inspection had to certify the 
cash balance in excess of requirements to the i3oard of Trade, and the Board at their 
request would invest {ibid., 171 and Rorm No. 84). As to sale of securities, see ibid. 
and Form 8v5. 'fhe same rule made provision where tlu're was no committee of inspec- 
tion acting. It is unhkely that there will ho. any substantial change to cither the rule 
or forms. 

Other related provisions. — Section 343 (unclaimed assets) ; section 354 (pro- 
perty bona vacantia). 

Definitions. Companies Li(|uidation Account (section 360). 

362. Separate accounts of particular estates. — (1) An account 
shall be kept by the Board of Trade of the receipts and payments in the 
winding uj) of each company in England, and, when the cash balance stand- 
ing to the credit of the account of any company is in excess of the amount 
which, in the opinion of the committee of inspection, is required for the 
time being to answer demands in respect of that company’s estate, the Board 
shall on the request of the committee, invest the amount not so re([uired in 
Government securities, to be placed to the credit of the said account for 
the benefit of the coinpan}’. 

(2) When any part of the money so invested is, in the opinion of the 
committee of inspection, required to answer any demands in respect of the 
estate of the company, the Board of Trade shall, on the request of the 
committee, raise such sum as may be required by the sale of such part of 
the said securities as may be necessary. 

(3) The dividends on investments under this section shall be paid to the 
credit of the company. 

(4) When the balance at the credit of any company's account in the 
hands of the Board of Trade exceeds two thousand pounds, and the liquidator 
gives notice to the Board that the excess is •not required for the purposes 
of the liquidation, the company shall be entitled to interest on the excess 
at the rate of two per cent, per annum or such other rate as may for the 
time being be prescribed by order of the Treasury. 

(5) The power conferred by this section on the Treasury shall be 
exercisable by statutory instrument which shall be subject to annulment in 
pursuance of a resolution of either House of Parliament. 

NOTES 

The section reproduces section 302 of the 1929 Act, except for a minor amendment 
in subsection (4) thereof as regards the power of the Treasury to vary the interest rates 
by order, effected by section 120 (3) of the 1947 Act, and subsection (5), which is new 
and is added in consequence of the coming into operation of the Statutory Instruments 
Act, 1946. The provision of the 1947 Act here mentioned came into force on December I , 
1947. 

Winding up of a company.— See sections 222, 278, 283, 292, 311. 

Committee of inspection.- See sections 252, 253, 295. 

Realisation of securities. — For the rule under the 1929 Act, see Companies 
(Winding-up) Rules, 1929, rule 171). 

Account kept by Board of Trade. — .See section 361. 
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Power exercisable by statutory instrument. — See section 365 and the Statutory 
Instruments Act, 1946, sections 5 (!2) and 6 (2) ; 39 llalsbury’s Statutes 786, 787. 
As to co])ies being laid before I’arliament. see tbid., sections I (2) and 4 (3) ; 39 Halsbury’s 
Statutes 784, 786.. The Act came into force on January 1, 1948 (sec S.I., 1948, Nos. 1, 2). 

Definitions. — “ Comjrany " (sectiim 455 (1)); “statutory instrument” 

(Statutory Instruments Act, 1946, secti<'n 1 ; 39 Tlahlmry's Statutes 784). 


Officers 

363. Officers and remuneration. — (1) The Board of Trade may, 
with the approval of the Treasury, appoint such additional officers as may 
be required by the Board for the execution as respects England of this Part 
of this Act, and may remove any person so appointed. 

(2) The Board of Trade, with the concurrence of the Treasury, shall 
direct whether any and what remuneration is to be allowed to any officer 
of, or person attached to, the Board perfonning any duties under this Part 
of this Act in relation to the winding up of companies in England, and may 
vary, increase or diminish that remuneration as they think fit. 

NOTES 

Tlie section reproduces section 303 of the 1929 Act. 

Officers of the Board of Trade.- — Such officers include the official receiver (see 
section 233). 


364. Returns by officers in English winding up. — The officers 
of the courts acting in the winding up of companies in England shall make 
to the Board of 'frade such returns of the business of their respective courts 
and offices, at ?uch times, and in such manner and form, as may be prescribed, 
and from those returns the Boards shall cause books to be prepared which 
shall, under the regulations of the Board, be open for public information and 
searches. 

NOTES 

The scciion reproduces section 304 of the 1929 Act. 

Prescribed manner and forms.— For the pre.sciibcd manner and form.s under 
the 1929 Act, see Companies (Wiuding-up) Kulcs, 1929, rule 214, and Forms Nos. 101, 
102. A return under this section is privileged (Burr v. Stnilh, [1909J 2 K.B. 306 
C.A. ; 10 Digest 869, 5885). 


Rules and Fees 

365. General rules and fees for winding up. — (1) The Lord 
Chancellor may, with the concurrence of the President of the Board of Trade, 
make geneial rules for carrying into effect the objects of this Act so far as 
relates to the winding up of companies in England, and the Court of Session 
may by Act of Sederunt make general rules for carrying into effect the objects 
of this Act so far as relates to the winding up of companies in Scotland. 

(2) All rules made under this section shall be judicially noticed and 
shall have effect as if enacted by this Act. 

(3) There shall be paid in respect of proceedings under this Act in 
relation to the winding up of companies in England such fees as the Lord 
Chancellor may, with the sanction of the Treasury, direct, and the Treasury 
may direct by whom and in what manner the same are to be collected and 
accounted for . 

Provided that in fixing the fees aforesaid regard shall be had to the 
provisions of section fourteen of the Economy (Miscellaneous Provisions) 
Act, 1926. 

(4) All rules made and directions given by the Lord Chancellor under 
this section shall be adopted by the authority for the time being empowered 
to make rules for regulating the practice or procedure in the Chancery Court 
of the County Palatine of Lancaster, but as so adopted shall have effect 
with the substitution of the words vice-chancellor for the word judge, 
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and of the word registrar for the word master/' and of the words 
** chambers of the registrar " for the words chambers of the judge " and 
“ judge's chambers ", and any directions as to the remuneration to be 
allowed to officers of that court in respect of proceedings under this Act 
shall be subject to the sanction of the Chancellor of the Duchy and County 
Palatine of Lancaster. 

(5) The powers conferred by this section on the Lord Chancellor, the 
Court of Session and the Treasury shall be exercisable by statutory instru- 
ment, and — 

(a) a statutory instrument containing general rules shall be laid before 

Parliament after being made ; 

(b) the Statutory Instruments Act, 1946, shall apply to a statutory 

instrument containing general rules made by the Court of Session 
in like manner as if the rules had been made by a Minister of the 
Crown. 

NOTES 

The section reproduces section 305 of the 1929 Act, except for an amendment in 
subsection (2) and a new subsection (5), occasioned by the coming into operation of 
the Statutory Instruments Act, 1946. • 

General rules.-— For the rules under the 1929 Act, see Companies (Winding-up) 
Rules, 1929. 

Act of Sederunt. Se(‘ S T. 1948 Nos. 2292 and 2293. 

Effect as if enacted by this Act. — The rules have statutory effect, and, so long 
as they remain in force, cannot be questioned by any Court {Patent Agents Institute v. 
Lockwood, [1894] A.C. 347. H.L. ; 36 Digest 856. 3434) : cf. Minister of Health v. R., 
Ex parte Yaffe, [1931] A.C. 494, H.L. ; Digest Supp. 

Scale of Fees. — For the scale of fees under the 1929 Act, see Companies (Board 
of Trade) Fees Order, 1929, and subsequent orders. 

Statutory instrument. — See note to section 362. 

Part VI 

Receivers and Managers 

366. Disqualification of body corporate for appointment as 
receiver. — A bedy corporate shall not be qualified for appointment as 
receiver of the property of a compan}^ and any body corporate which acts 
as such a receiver shall be liable to a fine not exceeding one hundred pounds. 

NOTES 

The section corresponds with section 306 of the 1929 Act. The section is analogous 
to section 335, ante, in the case of a winding up. 

General note. — Subject to the provisions of this section and section 367 (dis- 
qualification of undischarged bankrupt for appointment as receiver), a receiver may be 
appointed out of Court by virtue of power contained in an indrument such as a 
mortgage debenture (see section 369), or by the Court (Supreme Court of Judicature 
(Consolidation) Act, 1925, section 45, see also section 368, post). In either case, the 
appointment may be for similar purposes. 

Property of the company. — All charges on the property must be registered in 
order to be valid against a liquidator or creditor of the company (see section 95) (see 
also section 106 (registration, etc. applicable to companies incorporated outside 
England) ). 

Other related provisions. — Section 94 (priority of preferential payments) ; 
section 102 (notice of appointment to Registrar) ; section 376 (explanation of terms). 

Definitions. — “Company” (section 455 (1)); “body corporate” (section 

455 (3)). 

367. Disqualification of undischarged bankrupt from acting as 
receiver or manager. — (1) If any person being an undischarged bankrupt 
acts as receiver or manager of the property of a company on behalf of 
debenture holders, he shall, subject to the following subsection, be liable on 
conviction on indictment to imprisonment for a term not exceeding two 
years, or on summary conviction to imprisonment for a term not exceeding 
six months or to a fine not exceeding five hundred pounds or to both. 
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(2) The foregoing subsection shall not apply to a receiver or manager 
where — 

(a) the appointment under which he acts and the bankruptcy were 

both before the commencement of this Act ; or 

(b) he acts under an appointment made by order of a court. 

NOTES 

The section reproduces section 83 of the 1947 Act, which came into force on July 1, 
1948. The section is analogous to section 187, ante, in the case of an undischarged 
bankrupt acting as director of a company. 

General note.^ — The restriction imposed is modified to the extent stated in 
subsection (2) supra. Apart from this and section 366, there are no other statutory 
restrictions. The section applies only to receivers appointed out of Court, since a 
receiver acting under an appointment made by order of a Court is expressly exempted 
under subsection (2) (b), supra. 

Receiver for debenture holders. — See generally sections 369, 372. See also 
5 Halsbiiry’s Laws (2nd Edn.), pp. 514 c/ sc(f. 

Commencement of the Act. — See section 462 (2), post. 

Other related provision. — Section 366 (disqualification of body corporate for 
appointment as receiver). 

Definitions. — “Company", “debenture" (.section 455 (1)). 

368. Power in England to appoint official receiver as receiver 
for debenture holders or creditors. — Where an application is made to 
the court to appoint a receiver on behalf of the debenture holders or other 
creditors of a company which is being wound up by the court in England, 
the official receiver may be so appointed. 

NOTES 

The section reproduces section 307 of the 1929 Act. 

Application to the Court. — Sec British Linen Co. v. South American and Mexican 
Co., [1894] 1 Ch. 108, C.A. ; 10 Digest 795, 50/2. The debenture holders cannot 
insist on their own nominee, but the Court will not as a rule displace a receiver appointed 
by the debenture holders under their special powers, nor will the Court of Appeal 
interfere except in special circumstances {Be Stubbs { Joshua), Ltd., Barney v. Stubbs 
{Joshua), Ltd., [1891] 1 Ch. 475, C.A. ; 10 Digest 794, 5004). A liquidator may be 
appointed as receiver in respect of some or all of the assets {\V illmott v. London Celluloid 
Co. (1885), 52 L.T. 642, C.A. ; 10 Digest 795, 5010), and he may be appointed in place 
of a receiver appointed by the Court where the assets are of an unusual character 
{Ptrry v. Oriental Hotels Co. (1870), 5 Ch. App. 420 ; 10 Digest 794, 5005), in which 
case the official receivers may be appointed receiver of part of them, leaving the original 
receiver in charge of the other assets {British Linen Co. v. South American and Mexican 
Co., supra). The liquidator cannot obtain the discharge of the receiver unless with a 
view to his being appointed receiver in his place {Strong v. Carlyle Press, [1893] 1 Ch. 
268, C.A.; 10 Digest 803, 5097). The wishes of the parties most interested in the 
beneficial realisation of the company’s assets will decide whether the same person 
shall act as recciv'er and liquidator {Boyle v. Bettws Llantwit Colliery Co. (1876), 2 Ch.D. 
726; 10 Digest 799, 5055). 

Winding up by Court. — See section 222. 

Official receiver. — See section 233. 

Receiver for debenture holders. — See generally sections 369, 372. 

Other related provision. — Section 102 (notice of appointment). 

Definitions. — “ Official receiver " (section 233) ; “ company ", “ the Court ", 
“ debenture " (section 455 (1) ). 

369. Receivers and managers appointed out of court. — (1) A 

receiver or manager of the property of a company appointed under the powers 
contained in any instrument may apply to the court for directions in relation 
to any particular matter arising in connection with the performance of his 
functions, and on any such application the court may give such directions, 
or may make such order declaring the rights of persons before the court or 
otherwise, as the court thinks just. 

(2) A receiver or manager of the property of a company appointed as 
aforesaid, shall, to the same extent as if he had been appointed by order of a 
court, be personally liable on any contract entered into by him in the 
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performance of his functions, except in so far as the contract otherwise 
provides, and entitled in n speet of that liability to indemnity out of the 
assets ; but nothing in this subsection shall be taken as limiting any right 
to indemnity which he would have apart from this subsection, or as limiting 
his liability on contracts entered into without authority or as conferring 
any right to indemnity in respect of that liability. 

(3) This section shall apply whether the receiver or manager was 
appointed before or after the commencement of this Act but subsection (2) 
thereof shall not apply to contracts entered into before the commencement 
of this Act. 

NOTES 

The section re])ro(luces section 87 of tiie 1947 Act, exc ;pt for subsection (.3) thereof 
which is incorporated in section ‘M\ (3), post. I'lie .'•ection came into force on July 1, 
1948. 

'the section effects C('rtain minor anurndments in llie law relating to receivers 
apj)ointcd out of C'( urt as follows : (j) a n'c(‘iv'er may apply to Court for guidance 

(subsection (1 ) ) ; (ii) he is now under the sann^ personal liability as a receiver a])pc)inted 
by the Court in respect of any contract ent(T(‘d into by him in performance of Ids 
functions, except to tin; extent otherwise provided for in the contract, and he is entitled 
to an indemnity out of the assets. Special provision is made in the ease where he has 
wider rights ot indemnity than those under subsection (2) supra (subsection (2) ). 
'J'hese provisions do not apply t<i applications made or contiacts entered into before 
July 1. 1948 (subsection (3) ). 

Receiver appointed out of Court.— 'fhe a])poinlment of a receiver out of Court 
will deiiend on the terms of the instrument creating the debt or charge and normally 
his powers, duties and liabihti(‘S are also there defined. The right to appednt a receiver 
is most commonly exercised by debenture holders or trustees for debenture holders 
under a debenture trust deed provided express power is there given to apiu)int one on 
the happening of certain contingencies, for example, in case of default in payment of 
principal and interest, or of any breach of the provisions relating to the charge. If 
the debt is secun'd by a fixed charge, as in the ( a^e of a mortgage, the provisions of 
sections 101 (1) (iii) and 109 (1) (15 llalsbury's Statutes 284, 291) of tlu' Law of 
Property Act, 1925, empower tlie mortgagee to appoint a receiver in certain ev^ents 
and his pow’ers and duties are also there specified. Thes(i statutoiy ])rovisions, however, 
may be modified or extended either in the mortgage or by sejiarate deed, and Ids status 
where appointed liy deln'iiture liolders will depend upon the tiTiiis of the instrument 
appointing him. Tlie ch'cision in (hven cW Co. v. Croiik, 118951 1 Q 11. 2(35, C.A. ; 10 
Digest 792, 4974, as applied to a receiver appointed out of (h)urt wouhl, it seems, be 
no longer apiilicable in view of sub.section (2) supra.. In that case it was decided that 
a receiver appointed by the Court is personally liable ujion contracts made by him as 
receiver, suliject to his right to be indemnified out of the property subject to the 
debenture, and, by the present section, a receiver appointed out of Court is now in 
the same po'^ition. He is not the agent of the company, or of the Court, or of anybody 
else [ibid., and see Moss Steamship Co., Ltd. v. Whinney, [1912] A.C. 254 ; 10 Digest 
797, 5033). He may, however, by the terms of the contract, exclude personal 
liability to a person with whom he contracts {Lc Haivkius (liruesi) co- Co., Ltd., Bricha 
V. Llawkins [Ernest) cS* Co., Ltd. (1915), 31 T.L.K. 247 ; 10 Digest 801, 5077). 

Application to Court for directions. — This provision places a receiver appointed 
out of Court in the same position as a receiver appointed by the Court. He should not 
apply to the Court unle.ss the circumstances are exceptional [Parker v. Dunn (1845), 
8 Bcav. 497 ; 39 Digest 64, 742). The application is bv summons (R.S.C Order 53B, 
r. 8 (q) ). 

Liability of receiver.— -Tlie considerations are different where (i) the receiver 
merely receives moneys, or (ii) carries on the business of the company. Some of 
the decisions in this matter may be classified as follows ; (a) apjiointmcnt under an 
instrument in respect of a floating charge (sec Re Vimhos, JAd., [1900] 1 Ch. 470 ; 10 
Digest 792, 4976) ; (b) under an instrument in resjiect of a specific charge (see Gosling 
V. Gaskell, [1897] A.C. 575; 10 Digest 792, 4975) (c) apointment by the Couit 

in respect of afloating charge (see Burt, Boulton and Hayivard v. Bull, [1895] 1 Q.B. 276, 
C.A. ; 10 Digest 803, 5091). These cases must, however, now be read in the light of 
the provisions of this section. 

Contracts by the receiver. — A receiver appointed under the terms contained in 
any instrument may apply to the Court for guidance (subsection (1), supra), and these 
provisions will no doubt be of considerable assistance in questions affecting contracts 
already entered into by the company on his appointment, or if, for any reason, he 
finds that he is unable to complete such contracts. He may, of course, enter into 
fresh contracts, and in this respect the new provisions as to personal liability under 
subsection (2), supra, should be noted. As to torts committed bv the receiver, see 
Re Goldburg {No, 2), Ex parte Page, [1912] 1 K.B. 606 ; 10 Digest 793, 4983, 
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Relations of the receiver with third parties. —The landlord ~?, gq. Rc Roiindivood 
Colliery Co., Lee v. Roundwood Colliery Co., [1897] 1 Ch. 378, C.A. ; 10 Digest 964, 
6616. As regards e.veotilion creditors, sec Evans v. Rival Granite Quarries, Ltd., [1910] 
2 K.B. 979, C.A. ; 29 Digest 461, 88. A.s regards rates and taxes, sec section 319 (5) (b). 
Sec also Richards v. Kidderminster Overseers, [1896] 2 Ch. 212 ; 10 Dige.st 796, 5925. 

Other related provisions. — Section 102 (notice of a])pointment to Registrar) ; 
section 372 (debentures giving floating charge) ; section 376 (explanation of terms). 

Commencement of the Act. — Sec section 462 (2), post. 

Definitions. — “ Receiver or manager of the propert}^ of a company ”, ” appoint- 
ment of receiver or manager under powers contained in an instnimciit ” (section 376) ; 
” company ”, ” the Couit ” (section 4v55 (1) ). 


370. Notification that receiver or manager appointed. — (1) 

W'hcrc a receiver or manager of the property of a company has been 
appointed, every invoice, order for goods or business letter Lssut'd by or on 
behalf of the company or the receiver or manager or the liquidator of the 
company, being a document on or in which the name of the company appears, 
shall contain a statement that a receiver or manager lias been appointed. 

(2) If default is made in complying with the requirements of this section, 
the company and any of the following pers ms who knowingly and wilfully 
authorises or p Tinits the default, namely, any olhcer of the c(anpany, any 
liquidator of the company and any receiver or manager, shall be liable to a 
fine of twenty pounds. 

NOTES 

The section reproduces section 308 of the 1929 Act (jxcept for a minor aiuf'ndment 
in subjection (2) effected by section^ 105 (4), 122 (4) of, and the Seventh Schedule to 
the 1947 Act as to persoiu liable thereuiuhn', and tlic conditions in which they become 
.so- liable. The providons of the 1947 Act here mentioned so far as they affect this 
section came into Once on July 1, 1948. 

Effect of changes. — 'J'ho provisions of .section 308 (2) of the 1929 Act (which 
})cnalised default in stating, in invoices, etc., that a receiver or manager had been 
appointed) were amended by the 1947 Act (section 105 (4) ) so as not to penalise an 
officer, liquidator, rccs iver, manager, except for a contravention or default which 
was knowingly or wilfully authoii.^ed or permitted by the person concerned. The 
expression ” every director, manager, secretary or other ofliccr ” used in the 1929 Act, 
has hero been amended to ” any officer ” in accordance with section 122 (4) of the 1947 
Act (incorporated in section 455 (1) post). 

The effect of the new provision introduced by section 105 (4) of the 1947 Act is 
to ameliorate to some extent the stringency of the penal provisions of the 1929 enact- 
ments. 

Liquidator. — See section 239 (f). 

Name of Company. — See section 108. 

Knowingly and wilfully. — The effect of these words is to make it clear that a 
director or other officer or receiver, etc., who unintentionally fails to comply with the 
section is not liable to the penalty impo.scd. 

Definitions. — ” Receiver or manager of the property of a company ” (section 
376) ; ” company ”, ” document ”, ” officer ” (section 455 (1) ) ; “ person ” 

(Interpretation Act, 1889, section 19). 


371. Power of court to fix remuneration on application of 
liquidator. — (1) The court may, oa an application made to the court by 
the liquidator of a company, by order hx the amount to be paid by way 
of remuneration to any person who, under the powers contained in any 
instrument, has been appointed as receiver or manager of the property of 
the company. 

(2) The power of the court under the foregoing subsection shall, where 
no previous order has been made with respect thereto under that suKsection, — 

(a) extend to fixing the remuneration for any period before the making 

of the order or the application therefor ; and 

(b) be exercisable notwithstanding that the receiver or manager has 

died or ceased to act before the making of the order or the applica- 
tion therefor ; and 
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(c) where the receiver or manager has been paid or has retained for his 
remuneration for any period before the making of the order any 
amount in excess of that so fixed for that period, extend to 
requiring him or his personal representatives to account for the 
excess or such part thereof as may be specified in the order : 

Provided that the power conferred by paragraph (c) of this subsection 
shall not be exercised as respects any period before the making of the applica- 
tion for the order unless in the opinion of the court there are special circum- 
stances making it proper for the power to be so exercised. 

(3) Ihc court may from time to time on an application made either 
by the liquidator or by the receiver or manager, vary or amend an order 
made under subsection (1) of this section. 

(4) This section shall apply whether the receiver or manager was 
appointed before or after the commencement of this Act, and to periods 
before, as well as to periods after, the commencement of this Act. 

NOTES 

The section combines section 309 of the 1929 Act and section 87 (3), (4) of the 
1947 Act. The latter provisions came into force on July 1, 1948. For the provisions 
of section 87 (1), (2) of the 1947 Act, see section 369, ante. 

Effect of changes .—The power of the Court to fix the receiver's remuneration 
under section 309 of the 1929 Act is now made retrospective to the period before the 
Order was made or apjfiicd for, and is exercisable notwithstanding that the receiver 
has died or ceased to act. The decision in Re Grcycaine, Ltd., [1946] Ch. 269, C.A, is 
therefore no longer good law. Where the remuneration actually received by the receiver 
for any period before the making of the Order is in excess of the amount actually fixed 
by the Order for that period, he or his personal representatives may be made to account 
for the excess or such part thereof as the Order may specify. This last power, however, 
is not to bo exercised in respect of any period before the application for the Order unless 
the Court is of opinion that special circumstances exist making it proper for the power 
to be exercised. 

Subsection (4) supra (corresponding with section 87 (4) of the 1947 Act) extends 
the provisions of the section to periods before July 1, 1948, as well as to subsequent 
periods. 

It is not clear how far the Court can interfere under this provision where the remu- 
neration is fixed by the instrument under which the receiver was appointed. 

Remuneration of receiver, — A receiver appointed under section 101 of the Law 
of Property Act (as to which, see section 369, ante) is entitled by virtue of section 109 (6) 
(15 Halsbury’s Statutes 292) of that Act to remuneration and expenses as there specified, 
or such other remuneration as the Court may allow, on application made to it for that 
purpose. Under the present section, however, a receiver or manager appointed under 
the powers contained in an instrument may, cither on his own application or that 
of the liquidator, apply to the Court to fix his remuneration. 

Commencement of the Act. — See section 462 (2). 

Definitions. — “ Receiver or manager of the property of a company ", " appoint- 
ment of receiver or manager under the powers contained in an instrument " (section 
376) ; " company", “ the Court" (section 455 (1) ). 

372. Provisions as to information where receiver or manager 
appointed. — (1) Where, in the case of a company registered in England, a 
receiver or manager of the whole or substantially the whole of the property 
of the company (hereafter in this section and in the next following section 
referred to as “ the receiver ”) is appointed on behalf of the holders of any 
debentures of the company secured by a floating charge, then subject to the 
provisions of this and the next following section — 

(a) the receiver shall forthwith send notice to the company of his 

appointment ; and 

(b) there shall, within fourteen days after receipt of the notice, or such 

longer period as may be allowed by the court or by the receiver, 
be made out and submitted to the receiver in accordance wTh 
the next following section a statement in the prescribed form 
as to the affairs of the company ; and 
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(c) the receiver shall within two months after receipt of the said 
statement send — 

(i) to the registrar of companies and to the court, a copy of 
the statement and of any comments he sees fit to make thereon 
and in the case of the registrar of companies also a summary 
of the statement and of his comments (if any) thereon ; and 

(ii) to the company, a copy of any such comments as 
aforesaid or, if he docs not see fit to make any comment, a 
notice to that effect ; and 

(iii) to any trustees for the debenture holders on whose 
behalf he was appointed and, so far as he is aware of their 
addresses, to all such debenture holders a copy of the said 
summary. 

(2) The receiver shall within two months, or such longer period as the 
court may allow after the expiration of the period of twelve months from 
the date of his appointment and of every subsequent period of twelve 
months, and within two months or such longer period as the court may 
allow after he ceases to act as receiver or manager of the property of the 
company, send to the registrar of companies, to any trustees for the debenture 
holders of the company on whose behalf he was appointed, to the company 
and (so far as he is aware of their addresses) to all such debenture holders 
an abstract in the prescribed form showing his receii)ts and payments 
during that period of twelve months or, where he ceases to act as aforesaid, 
during the period from the end of the period to which the last preceding 
abstract related up to the date of his so ceasing, and the aggregate amounts 
of his receipts and of his payments during all preceding periods since his 
appointment. 

(3) Where the receiver is appointed under the powers contained in any 
instrument, this section shall have effect — 

(a) with the omission of the references to the court in subsection (1) ; 

and 

(b) with the substitution for the references to the court in subsection 

(2) of references to the Board of Trade ; 
and in any other case references to the court shall be taken as referring to 
the court by which the receiver was appointed. 

(4) Subsection (1) of this section shall not apply in relation to the ap- 
pointment of a receiver or manager to act with an existing receiver or 
manager or in place of a receiver or manager dying or ceasing to act, except 
that, where that subsection applies to a receiver or manager who dies or 
ceases to act before it has been fully complied with, the references in para- 
graphs (b) and (c) thereof to the receiver shall (subject to the next following 
subsection) include references to his successor and to any continuing receiver 
or manager. 

Nothing in this subsection shall be taken as limiting the meaning of the 
expression “ the receiver ’’ where used in, or in relation to, subsection (2) 
of this section. 

(5) Ihis and the next following section, where the company is being 
wound up, shall apply notwithstanding that the receiver or manager and 
the liquidator are the same person, but with any necessary modifications 
arising from that fact. 

(6) Nothing in subsection (2) of this section shall be taken to prejudice 
the duty of the receiver to render proper accounts of his receipts and pay- 
ments to the persons to whom, and at the times at which, he may be required 
to do so apart from that subsection. 

(7) If the receiver makes default in complying with the requirements 
of this section, he shall be liable to a fine not exceeding five pounds for 
every day during which the default continues. 
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NOTES 

The section substantially reproduces section 84 of the 1947 Act, which came into 
force on July 1, 1948. 

General note. — This and the next following sections make special provision in 
cases where a receiver or manager of the whole or substantially the whole of a company’s 
property is appointed on behalf of the debenture holders who arc secured by a floating 
charge. The purpose of the section is to ensure that shareholders and creditors and the 
debenture holders themselves should have sufficient information about the financial 
position of the company after the appointment of a receiver. It is therefore provided 
that a statement of affairs must be submitted as at the date of the appointment of the 
receiver, similar to tliat required in the event of a winding up (see section 283, ante), 
a summary of the receipts and payments and payments in the receivership must be 
submitted at yearly intervals as well as a statement .showing the position at the 
conclusion of the receivership (see also section 373), and these documents must be lodged 
with the Company or its liquidab^r and delivered to the Registrar of Companies for 
registration. Sonic modification is made in the case of a receiver appointed out of Court. 

The section, unlike sections 366 to 37 1 , and 374, 375, which apply equally to Scottish 
and English companies, ajijilies only to English companies and not to Scottish com- 
panies. 

Receiver or manager . . . property of company. — For explanation of these 
terms, sec section 376. 

Substantially the whole of the property. — The section will not apply if the 
appointment relates to a specific charge or where the property comprised in the charge 
is part only of the company’s assets (unless the remainder is an insub.stantial part of 
the whole) (see in another connection the notes to section 369, “ Receiver appointed 
out of Court ”). 

Debenture holders. — See section 86. 

Floating charge. — See sections 95. 319, and in particular 322. 

“ Subject to this and the next following section — See subsections (3)-(6) 

supra, and section 373 (4). 

Submission of statement by company to receiver.— Normally 14 days is 
allowed for the company to submit the statement under section 373, but this period 
may be extended as provided for in subsection 1 (c), supra. The intention is that 
the receiver should receive the statenumt as soon as possible aftiT his appointment 
so that he may check the assets at the earliest possible time. A similar provision exists 
in section 235 (3) in the case of tlic submission of a statement of affairs in a compulsory 
winding up, 

The receiver (subsection (2) ). — ^This includes any receiver or manager, including 
any of tlie persons mentioned in subsection (4), supra. 

Two months or such longer period as the Court may allow (subsection (2) ). 
— The extension may be allowed by the Hoard of Trade instead of the Court in the 
case of a receiver appointed out of Court (see subsection (3), supra). The “ Court " 
means the Court by which the receiver was appointed {ibid.). This subsection corre- 
sponds in many respects with section 374 (1). The points of difference arc : (1) That 
the present subsection is limited in its application to, (i) appointments in England 
and (ii) over the whole or substantially the whole of the company's assets, and (hi) on 
behalf of holders of debentures secured by a floating charge. (2) Different periods of 
time apply as to the statements to be submitted by the receiver to the registrar. 
(3) The time may be extended by the Court (or the Board of Trade) and not by the 
Registrar. (4) The abstract is to be sent not only to the Registrar, but also to the 
trustees for the debenture holders and to such debenture holders of whose addresses 
he is aware. Where a receiver is appointed under an instrument, but otherwise 
comes within the present section, the subsection applies to such receiver in place of 
section 374 (sec section 374 (1) ). 

Prescribed forms. — The prescribed form of abstract is Board of Trade Form 
No. 57 (S.R. A O. 1929, No. 823, Schedule as amended by the Companies (Forms) 
Order, 1948, S.l. 1948 No. 1518, see Appendix V, post). 

Receiver and liquidator as same person (subsection (5) ) . — The Court some- 
times appoints the liquidator as receiver in respect of some or all of the assets (see, 
e.g. Willmoit V. London Celluloid Co. {188^), 52 L.T. 642, C.A. ; 10 Digest 795, 5010) 
and he may be appointed in place of a receiver appointed by the Court where the assets 
are of an unusual character {Perry v. Oriental Hotels Co. (1870), 5 Ch. App. 420 ; 10 
Digest 794, 5005). The liquidator cannot obtain the discharge of the receiver unless 
with a view to his being apjiointed receiver in his place {Strong v. Carlyle Press, [1893] 
1 Ch. 268, C.A. ; 10 Digest 803, 5097). 

As to the considerations in deciding whether the same person should act as receiver 
and liquidator, see Boyle v. Bettws Llantwit Colliery Co. (1876), 2 Ch.D. 726 ; 10 Digest 
799, 5055). 

.penalty for default. — See also the Fifteenth Schedule. 

Other related provision. — Section 102 (notice of appointment to Registrar). 

Definitions. — “ Company ", " debenture ", " prescribed ", " registrar of com- 
panies ", " the Court " (section 455 (1) ). 
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373. Special provisions as to statement submitted to re- 
ceiver. — (1) The statement as to the affairs of a company required by the 
last foregoing section to be submitted to the receiver (or his successor) 
shall show as at the date of th(^ receiver’s appointment the particulars of 
the company’s assets, debts and liabilities, the names, residcnc('s and 
occupations of its creditors, the securities held by them respe ctively, the 
dates when the securities were respectively given and such further or other 
information as may be prescribed. 

(2) The said statement shall be submitb'd by, and be verified by 
affidavit of, one or more of th(‘ persons who are at the date of the reoTver’s 
appointment the directors and by the person who is at that date the s(‘cretary 
of the company, or by such of the persons hereafter in this subsection 
mentioned as the receiver (or his succ<‘ssor), subject to the direction of the 
court, may require to submit and verify the statement, that is to say, 
persons — 

(a) who are or have been officers of the company ; 

(b) who have taken part in the formation of the company at any time 

within one year before the date of the receiver’s appointment ; 

(c) who are in the employment of the company, or have been in the 

employment of the company within tlie said year, and arc in 
the opinion of the recinver capable of giving the information 
required ; 

(d) who cm) or have* been within tlu^ said year officers of or in the 

employment of a company which is, or within the said year was, 
an officer of the company to which the statement relates. 

(3) Any person making the statement and affidavit shall be allowed, 
and shall be paid by the reciiver (or his successor) out of his receipts, such 
costs and expenses incurrc'd in and about the preparation and making of 
the statement and affidavit as the receiver (or his successor) may consider 
reasonable, subject to an appeal to the court. 

(4) Where the receiver is appointed under tho pow'crs contained in 
any instrument, this siction shall have (ffiect with the substitution for 
references to the court of references to the Board of I'rado and for references 
to an affidavit of references to a statutory declaration ; and in any other 
case references to the court shall be taken as referring to the court by which 
the receiver was appointed. 

(5) If any person without reasonable excuse makes default in complying 
with the requirements of this .section, he shall be liable to a line not exceeding 
ten pounds for every day during which the default continues. 

(6) Iveferences in this section to the receiver’s successor shall include 
a continuing receiver or manager. 

NOTES 

The section corresponds with section 85 (1) to (5), (8) of the 1947 Act, which 
came into force on July 1, 1948. As to section 85 (8), (7) of the 1947 Act, sec section 
426, post. 

General note. — Tlie section, like the last .section, applies only to a receiver 
appointed over the whole or substantially the whole of the property of a company 
registered in England on behalf of the holders of debentures secured by a floating 
charge. The statement of affairs required by .section 372 to be submitted to the receiver 
or hi.s successor (as to which, see sub.scction (6), supra) must show the particulars set 
out in subsection (1), supra. Normally, it must be submitted by at least one director 
and the secretary, and must be verified by an affidavit sw'orn by the persons submitting 
it (or, in the case of a receiver appointed out of Court, by a statutory declaration (see 
subsection (4), supra) ), but the Court (or, in the case of a receiver appointed out of 
Court, the Board of Trade) may direct delivery and verification by any of the persons 
set out in subsection (2). Provision is made by subsection (3) for the payment of the 
costs and expenses of the persons making the statement and affidavit (or statutory 
declaration) required by this section and a penalty is imposed for default in complying 
with the requirements of the section without reasonable excuse. 
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Statement of affairs. — ^The form of statement (subject to appropriate modifica- 
tions) is analogous to the form prescribed by the Board of Trade under section 235 
in the case of a winding up by the Court. 

Successor. — See section 372 (4) and subsection (6), supra. 

Receiver’s appointment. — See section 102 (notice of appointment to the 
Registrar of Companies), In a case to which this section applies, see section 372 (1) (a) 
and (b). 

Verified by affidavit. — In the case of a receiver appointed out of Court (as to 
which, see section 369), the statement is to be verified by a statutory declaration (see 
subsection (4), supra). 

Person taking part in the formation. — In its literal interpretation this provision 
would not include a person interested in the formation unless such person’s interest 
amounted to having taken part in it, for example, by taking the necessary steps to 
bring it into existence. This must obviously be a question of fact. It is also important 
to note the date provisions, since any person who had taken part in the formation more 
than a year before the date of the receiver’s appointment will not be liable to render 
a statement under the section unless he was an officer of the company. 

Appeal to the Court (subsection (3) ). — I.e.,the Court by which the receiver 
was appointed (see subsection (4) ). 

Receiver appointed under an Instrument (subsection (4) ). — See section 
376 (b). 

Other related provisions. — Section 426 (I) (ii) (inspection of documents kept 
by the Registrar). 

Definitions.—" Company ", " director ", " officer ", " the Court " (section 455 
(1) ), " person " (Interpretation Act, 1889, section 19 ; 18 Halsbury’s Statutes 1001). 

374. Delivery to registrar of accounts of receivers and mana- 
gers. — (1) Except where subsection (2) of section three hundred and 
seventy-two of this Act applies, every receiver or manager of the property 
of a company who has been appointed under the powers contained in any 
instrument shall, within one month, or such longer period as the registrar 
of companies may allow, after the expiration of the period of six months 
from the date of his appointment and of every subsequent period of six 
months, and within one month after he ceases to act as receiver or manager, 
deliver to the rc^gistrar of companies for registration an abstract in the 
prescribed form showing his receipts and his payments during that period 
of six months, or, where he ceases to act as aforesaid, during the period 
from the end of the period to which the last preceding abstract related up 
to the date of his so ceasing, and the aggregate amount of his receipts and 
of his payments during all preceding periods since his appointment. 

(2) Every receiver or manager who makes default in complying with 
the provisions of this section shall be liable to a hne not exceeding five 
pounds for every day during which the default continues. 

NOTES 

Tlic section combines section 310 of the 1929 Act and .section 84 (6) of the 1947 
Act. The latter provision came into force on July 1, 1948. 

Effect of change. — The section makes provision for the rendering of accounts 
by a receiver or manager in ordinary cases. Sections 372 and 373 make special 
provision in the case of a receiver or manager appointed in England of the whole or 
substantially the whole of a company's property on behalf of the holders of debentures 
secured by a floating charge. As section 372 (2), provides for the rendering of accounts 
by the receiver in such cases, they are excluded from the general operation of this 
section. 

The effect of the section is that in cases other than those dealt with by sections 
372, 373, periodic accounts must be rendered by the receiver to the Registrar of 
Companies. The provisions are similar in form to those of section 372 (2), but with the 
following distinctions : (i) they apply in the case of all companies, whether in England 
or in Scotland ; (ii) they are not limited to appointments over the whole or substantially 
the whole of the company’s property, nor need the debenture holders on whose behaU 
they are appointed be secured by a floating charge ; (iii) for the references in section 
372 (2) to " two months " and " twelve months ", the periods of " one month " and 
" six months " are substituted ; (iv) the time may be extended by the Registrar ; 
(v) the abstract is to be sent only to the Registrar. The section applies only to a 
receiver appointed under an instrument. 
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Receiver appointed under powers contained in an instrument. — See 

section 376 (b). 

Receiver ceasing to act. — See section 102 (2). 

Prescribed form. — For the form prescribed, see Board of Trade Form No. 57 
(S.R. & O. 1929 No. 823, Schedule, Appendix V, post). 

Other related provisions. — Section 375 (duty to make returns). 

Definitions. — “ Receiver or manager of the property of a company ” (section 
376) ; “ company “ prescribed ”, ” registrar of companies ” (section 4v55 (1) ). 

375. Enforcement of duty of receivers and managers to make 
returns, etc. — (1) If any receiver or manager of the property of a 
company — 

(a) having made default in filing, delivering or making any return, 

account or other document, or in giving any notice, which a 
receiver or manager is by law required to file, deliver, make or 
give, fails to make good the default within fourteen days after 
the service on him of a notice requiring him to do so ; or 

(b) having been appointed under the powers contained in any instru- 

ment, has, after being required at any time by the liquidator 
of the company so to do, failed to render proper accounts of his 
receipts and payments and to vouch the same and to pay over 
to the liquidator the amount properly payable to him ; 
the court may, on an application made for the purpose, make an order 
directing the receiver or manager, as the case may be, to make good the 
default within such time as may be specified in the order. 

(2) In the case of any such default as is mentioned in paragraph (a) of 
the foregoing subsection, an application for the purposes of this section 
may be made by any member or creditor of the company or by the registrar 
of companies, and in the case of any such default as is mentioned in para- 
graph (b) of that subsection, the application shall be made by the liquidator, 
and in either case the order may provide that all costs of and incidental to 
the application shall be borne by the receiver or manager, as the case may be. 

(3) Nothing in this section shall be taken to prejudice the operation 
of any enactments imposing penalties on receivers in respect of any such 
default as is mentioned in subsection (1) of this section. 

NOTES 

The section combines section 311 of the 1929 Act, and section 86 of the 1947 Act. 
The latter section came into force on July 1, 1948. 

Effect of changes. — (i) The provisions of the 1929 Act as regards the Court’s 
power to make an order to compel a receiver to render accounts to a liquidator arc now 
extended to include managers of the property (subsection (1) ). (ii) Power is given 
to the Court to order that the costs of an application to enforce the rendering of 
accounts to a liquidator be borne by a receiver or manager (subsection (2) ). (hi) The 
provisions of subsection (3) as to penal enactments, are now applied in relation to any 
default on the receiver's or manager's part to render accounts to the liquidator under 
subsection 1 (b) as well under ibid., 1 (a), (iv) A receiver or manager is now required 
to vouch the accounts rendered to a liquidator (subsection 1 (b) ) . 

Receiver or manager. — See generally, sections 369, 372. 

Receiver’s accounts. — See sections 372, 374. See also Board of Trade Form 
No. 57. 

Giving notice. — See section 102. 

Appointed under powers contained in an instrument. — See section 376. 

Application to Court. — The application is by way of summons under R.S.C., 
Order 53B, rule 8 (j). The respondent to the summons is required to enter an 
appearance {ibid., rule 9). The evidence must prove the default, service of the notice 
and default in complying with it, and also, except where the applicant is the Registrar, 
the status of the applicant. For forms, see Encycl. of Court Forms, title Companies, 
Vol. 6, Forms Nos. 133 to 135. 

Other related provisions. — Section 372 (3) (Court to which application should 
be made). 

Definitions. — ” Member ” (section 26) ; ” receiver or manager of the property 
of a company ” (section 376) ; ” company ” the Court ” document ”, ” registrar 
of companies ” (section 455 (1) ). 
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376. Construction of references to receivers and managers. — 

It is hereby declared that, except where the context otherwise requires — 

(a) any reference in this Act to a receiver or manager of the property 
of a company, or to a receiver thereof, includes a reference to 
a receiver or manager, or (as the case may be) to a receiver, 
of part only of that property and to a receiver only of the 
income arising from that property or from part thereof ; and 

(b) any reference in this Act to the appointment of a receiver or 
manager under powers contained in any instrument includes 
a reference to an appointment made under powers which, 
by virtue of any enactment, are implied in and have effect 
as if contained in an instrunKint. 

NOTE 

The section reproduces section 88 of tlic 1947 Act, winch came into force on 
July 1, 1948. 


Part VII 

Application of Act to Companies formed or registered 
UNDER former AcTS 

377. Application of Act to companies formed and registered 
under former Companies Acts. — In the apjdication of this Act to existing 
companies, it shall apply in the same manner -- 

(a) in the case of a limit(‘d company, other than a company limited 

by guarantee, ns if the company had b('en formed and registered 
under this Act as a comi)any limit('d by shares ; 

(b) in the case of a company limited by guarantee, as if the company 

had been formed and registered undir this Act as a company 
limited by guarantee ; and 

(c) in the case of a company other than a limited company, as if the 

company had been formed and registered undiT this Act as an 
unlimited company : 

Provided that reference, express or implied, to the date of registration 
shall be construed as a reference to the date at which the company was 
registered under the Joint Stock Companies Acts, the Companies Act, 1862, 
the Companii'S (Consolidation) Act, 1908, or tlu‘ Companies Act, 1929, as 
the case may be. 

NOTES 

The section reproduces section 316 of the 1929 Act as applied to the 1947 Act by 
section 107 (1) of the latter Act, which came into force on July 1, 1948. This and 
the following four .section.s apply the provisions of this Act to certain companies both 
British and foreign which aie not registered under this Act. 

Definitions. — “ Company limited by shares ", " company limited by guarantee ", 
"unlimited company" (section 1); "company", "existing company", "Joint 
Stock Companies Act " (section 455 (1) ). 

378. Application of Act to companies registered but not 
formed under former Companies Acts.— I his Act shall apply to every 
corapany registered but not formed under the Joint Stock Companies Acts, 
the Companies Act, 1862, the Companies (Consolidation) Act, 1908, or the 
Companies Act, 1929, in the sam(‘ manner as it is in Part VIII of this Act 
declared to apply to companies registered but not formed under this Act : 

Provided that reference, (‘xpress or implied, to the date of registration 
shall be construed as a reference to the date at which the company was 
registered under the Joint Stock Companies Acts, the Companies Act, 
1862, the Companies (Consolidation) Act, 1908, or the Companies Act, 1929, 
as the case may be. 

NOTES 

The section reproduces .section 317 of the 1929 Act as applied to the 1947 Act 
by section 107 (1) of the latter Act, which came into force in July 1948. 
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Companies not formed under this* Act. — See Section 382. 

Definitions.- — “ Company ”, Joint Stock Companies Acts ” (section 4v55 (1) ). 


379. Application of Act to unlimited companies re-registered 
under former Companies Acts.- — This Act shall apply to (^vory unlimited 
company registered as a limited company in pursuance of the Companies 
Act, 1879, section fifty-seven of the ("ompanies ((Consolidation) Act, 1908, 
or section sixteen of the Companies Act, 1929, in the same manner as it 
applies to an unlimited company registered in pursuance of this Act as a 
limited company : 

Provided that reference, express or implied, to the date of registration 
shall be construed as a reference to the date at which the company was 
registered as a limited company under the said Act of 1879, the said section 
fifty-seven or the said section sixteen, as the case may be. 

NOTES 

The section corresponds with section 318 of the 1929 Act, as applied to the 1947 
Act by section 107 (1) of the latter Act, w’hich canu' into force on July 1, 1948. 

Company registered in pursuance of this Act. — See .section 16, which 
reproduces section 16 of the 1929 Act. 

Definitions. — ” Idmitod company ”, ” unlimited company ” (section 1 (2) ). 

380. Provisions as to companies registered under the Joint 
Stock Companies Acts.— (1) A company registered under the Joint 
Stock Companies Acts may cause its shares to be transfcTred in manner 
hitherto in use, or in such other manner as the company may direct. 

(2) The power of altering articles under stHdion ten of this Act shall, 
in the case of an unlimited company formed and registered under the Joint 
Stock Companies Acts, extend to altering any regulations relating to the 
amount of capital or to its distribution into shares, notwithstanding that 
those regulations are contaiiK'd in the memorandum. 

NOTES 

The section rcprodiice.s ecclion 319 of the 1929 Act as a]jplicd to the 1947 Act by 
section 107 (1) of the latter Act, which came into force on July 1, 1948. 

Transfer of shares in manner hitherto in use. — The Joint .Stock Companies 
Act, 1856, section 20 and Schedule, Foiin F, required the niimb,er of tlie shares to be 
stated. The Companies Act, 1844, s(‘ction 54 and Sehedul(‘, h'orm K, contained a 
similar requirement, subject to tlie regulations <jf the company. 

Alteration of capital. — Sec sections 59 to 69. 

Memorandum.™ See sections 2 to 5. 

Definitions. — “Articles”, “company”, “Joint Stock Companies Acts”, 
“ memorandum ”, “ share ” (section 455 (1) ). 

381. Exclusion of companies registered in Northern Ireland 
or Eire. — Nothing in this Part of this Act shall apply to companies 
registered in Northern Ireland or Jure. 

NOTE 

The section corresponds with section 320 of the 1929 Act as applied to the 1947 
Act by section 107 (1) of the latter Act, which came into force on July 1, 1948. Cf. 
section 461, post. 


Part VIII 

Companies not formed under this Act authorised to 

REGISTER under THIS ACT 

382. Companies capable of being registered. — (1) With the 
exceptions and subject to the provisions contained in this section, — 

(a) any company consisting of seven or more members, which was in 
existence on the second day of November, oightetn hundred 
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and sixty-two, including * any company registered under the 
Joint Stock Companies Acts ; and 

(b) any company formed after the date aforesaid, whether before or 
after the commencement of this Act, in pursuance of any Act 
of Parliament other than this Act, or of letters patent, or being 
a company within the stannaries, or being otherwise duly 
constituted according to law, and consisting of seven or more 
members ; 

may at any time register under this Act as an unlimited company, or as a 
company limited by shares, or as a company limited by guarantee ; and 
the registration shall not be invalid by reason that it has taken place with 
a view to the company’s being wound up : 

Provided that — 

(i) a company registered in any part of the United Kingdom under 

the Companies Act, 1862, the Companies (Consolidation) 
Act, 1908, or the Companies Act, 1929, shall not register in 
pursuance of this section ; 

(ii) a company having the liability of its members limited by Act 

of Parliament or letters patent, and not being a joint stock 
company as hereinafter defined, shall not register in pursuance 
of this section ; 

(iii) a company having the liability of its members limited by Act 

of Parliament or letters patent shall not register in pursuance 
of this section as an unlimited company or as a company 
limited by guarantee ; 

(iv) a company that is not a joint stock company as hereinafter 

defined shall not register in pursuance of this section as a 
company limited by shares ; 

(v) a company shall not register in pursuance of this section without 

the assent of a majority of such of its members as are present 
in person or by proxy (in cases where proxies are allowed) 
at a general meeting summoned for the purpose ; 

(vi) where a company not having the liability of its members limited 

by Act of Parliament or letters patent is about to register as 
a limited company, the majority required to assent as afore- 
said shall consist of not less than three fourths of the members 
present in person or by proxy at the meeting ; 

(vii) where a company is about to register as a company limited by 

guarantee, the assent to its being so registered shall be 
accompanied by a resolution declaring that each member 
undertakes to contribute to the assets of the company, in 
the event of its being wound up while he is a member, or 
within one year after he ceases to be a member, for payment 
of the debts and liabilities of the company contracted before 
he ceased to be a member, and of the costs and expenses of 
winding up and for the adjustment of the rights of the con- 
tributories among themselves, such amount as may be required, 
not exceeding a specified amount. 

(2) In computing any majority under this section when a poll is 
demanded regard shall be had to the number of votes to which each member 
is entitled according to^ the regulations of the company. 

NOTES 

The section corresponds with section 321 of the 1929 Act. 

The statutory authorities of which mention is made in subsection 1 (a), (b) are the 
governing authorities as regards companies formed thereunder. While in some respects 
the requirements of those Acts are similar in application to this Act, there are in many 
cases marked divergences, and the decision of the Courts in regard to companies 
registered under this Act is not always relevant to the case of a company not so 
formed. 
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The effect of the present section is to allow companies of the type mentioned in 
paragraphs (a) and (b), supra, to register under this Act, excepting the companies 
stated in the proviso to subsection (1), supra. 

Any company. — This will not include the registration of a company subsequent 
to the presentation of a winding up petition (Re Hercules Insurance Co. (1871), L.R. 
1 1 Eq. 321, at p. 323 ; 10 Digest 1094, 7664). A company registered under the Joint 
Stock Companies Acts need not re-register (Re London Indiaruhber Co. (1866), 1 Ch. 
App. 329 ; 10 Digest 987, 6832). 

A company constituted according to law. — T.c. constituted as mentioned in 
the section (Re Cussons, Ltd. (1904), 73 L.J. Ch. 296 ; 9 Digest 77, 280). It is one which 
is constituted by registration under or in pursuance of some Act of Parliament or 
under letters patent or under some constitution ejmdem generic (ibid.), and does not 
include a partnership (R. v. Joint Stock Companies Registrar, Ex parte Johnson [1891] 
2 Q.B. 598, C.A. ; 9 Digest 77, 279). But if such a partnership is registered under the 
Act, the certificate is conclusive (Hammond v. Prentice Brothers, Lid., [1920] 1 Ch. 201 ; 
9 Digest 51, 311). 

Registration under this Act. — Sec sections 1, 12, 13 and 16, ante. A company, 
by registering under this Act may thereby acquire powers it did not have before. For 
example, a company after registration may wind up under section 287. 

Proviso (i) to subsection (1). — Semble the effect is to preclude the companies 
there stated from registering under this Act. 

Poll (subsection (2) ). — The voting must be by a show of hands if a poll is not 
demanded (Re Horbury Bridge Coal, Iron and Waggon Co. (1879), 11 Ch. D. 109, C.A. ; 
9 Digest 571, 3798). Sec also the First Schedule, Table A, Part I, article 58. 

Company’s regulations. — I.e., its articles or Tabic A, if adopted, as the case 
may be. 

Other related provisions. — Section 359 (banking companies registering as 
limited companies) ; section 136 (proxies) ; (sections 131, 132, 134, 135 (meetings 
generally) ; section 141 (resolutions) ; section 212 (liability of contributories) ). 

Definitions. — “ Unlimited company “ company limited by shares " company 
limited by guarantee" (section 1); “member" (section 26); “contributory" 
(section 213) ; “joint stock company " (section 383) ; “ company ", " company within 
the stannaries ", “ Joint Stock Companies Acts " (section 455 (1) ). 


383. Definition of joint stock company.— For the purposes of 
this Part of this Act, as far as relates to registration of companies as 
companies limited by shares, a joint stock company means a company 
having a permanent paid-up or nominal share capital of fixed amount 
divided into shares, also of fixed amount, or held and transferable as stock, 
or divided and held partly in one way and partly in the other, and formed 
on the principle of having for its members the holders of those shares or 
that stock, and no other persons, and such a company when registered 
with limited liability under this* Act shall be deemed to be a company 
limited by shares. 

NOTES 

The section reproduces section 322 of the 1929 Act. 

Share capital. — See section 61. 

Definitions. — “Company limited by shares" (section 1); “member" (section 
26) ; “ company ", “ share " (section 455 (1) ). 

384. Requirements for registration by joint stock companies. — 

Before the registration in pursuance of this Part of this Act of a joint stock 
company, there shall be delivered to the registrar the following documents : — 

(a) a list showing the names, addresses and occupations of all persons 

who on a day named in the list, not being more than six clear 
days before the day of registration, were members of the company, 
with the addition of the shares or stock held by them respectively, 
distinguishing, in cases where the shares are numbered, each 
share by its number ; 

(b) a copy of any Act of Parliament, royal charter, letters patent, 

deed of settlement, contract of copartnery, cost book regu- 
lations or other ' instrument constituting or regulating the 
company ; and 
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(c) if the company is intended to be registered as a limited company, 
a statement specifying the following particulars : — 

(i) the nominal share capital of the company and the 
number of shares into which it is divided, or the amount of 
stock of wliiclnit consists ; 

(ii) the number of shares taken and the amount paid on 
( ach share ; 

(iii) the name of the company, with the addition of the 
word “ limited ” as the last word thereof ; and 

(iv) in the case of a company intendc d to be registered as 
a company limited by guarantee, the resolution declaring the 
amount of the guarantee. 

NOTES 

Tlie section reproduces section 323 of the 1929 Act. 

General Note. — It will be noted that the requirements as regards registration of a 
joint stock company under this part of the Act closely resemble the recjuirements as to 
registration in the case of a company formed and registered under this Act (as to 
which see generally sections 1 to 3, 7, 12). As to the evidence required, see section 
387, post. 

Distinguishing number. — Cf section 74 

Documents for filing.- -For the forms, see Board of Trade Forms Nos. 17-22 
(sec S.R. A O. 1929 No. 823, Appendix V, post). See also Encyclopaedia of Foims 
and Precedents, Vol. 4, pp. 18, 19, 28-35. 

Effect of registration. — .Sec section 394. 

Share capital. — Sec section 61. 

Name of company. — Sec sections 388, 389, and cf. sections 17, 19. 

Amount of guarantee. — See section 382 (1) (vii). 

Definitions. — " Company limited by guaraiitee ”, ” limited company ” (section 
1) ; ” member ” (section 26) ; ” resolutions ” (section 141) ; ” joint stock company ” 
(.section 383); "registrar of companies”, "share” (.section 455 (1)); "person” 
(Interpretation Act, 1889, section 9; 18 llalsbury’s Statutes 1001). 

385. Requirements for registration by other than joint stock 
companies. — Before the registration in pursuance of this Part of this 
Act of any company not being a joint stock comjiany, there shall be delivered 
to the registrar — 

(a) a list showing the names, addres.ses, and occupations of the directors 

or other managers (if any) of the company ; and 

(b) a copy of any Act of Parliament; letters patent, deed of settlement, 

contract of copartnery, cost book regulations or other instru- 
ment constituting or regulating the company ; and 

(c) in the case of a company intended to be registered as a company 

limited by guarantee, a co])y of the resolution declaring the 
amount of the guarantee. 

NOTES 

The section reproduces section 324 of the 1929 Act. 

Amount of guarantee. — See section 382 (1) (vii). 

Definitions. — "Company limited by guarantee” (section 1); "joint stock 
company ” (section 383) ; " company ”, " director ” (section 455 (1) ). 

386. Authentication of statements of existing companies. — 

The lists of members and directors and any other particulars relating to 
the company required to be delivered to the registrar shall be verified by a 
statutory declaration of any two or more directors or other principal officers 
of the company. 

NOTES 

The section reproduces section 325 of the 1*929 Act. 

Statutory declaration. — For the form, .see Board*of Trade Form No. 23 (S.R. & O. 
1929 No. 823, Appendix V, post) and see Kncyclopaedia of Forms and Precedents 
(2nd Edn.), Vol. 4, p. 32. 
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Definitions. — “ Member ” (section 26) ; “ company ”, ” director ”, ” officer ” 

(section 455 (1) ). 

387. Registrar may require evidence as to nature of company. 

• — The registrar may require' such evidence as he thinks necessary for the 
purpose of satisfying himself whether any company proposing to be regis- 
tered is or is not a joint stock company as hereinbefore defined. 

NOTES 

The section reproduces section 326 of the 1929 Act. 

Other related provisions. — Section 383 (joint stock company) ; section 384 
(registration). 

Definitions. — ” Joint stock company ” (section 383) ; ” company ”, ” registrar ” 
(section 455 (1) ). 

388. Change of name for purposes of registration. — Where 
the name of a company stH'king registration under this Part of this Act is 
one by which it may not be so registered by reason of the name being in 
the opinion of the Board of 'frade undesirable, it may, with the approval 
of the Board of Trade signified in writing change its name with effect from 
its registration as aforesaid : 

Provided that the like assent of the members of the company shall 
be required to the change as is by section three hundred and eighty-two 
of this Act required to the registration und(T this Act. 

NOTES 

The section corresponds witli section 78 (3) of the 1947 Act whicli came into force 
on July 1, 1948. 

Tlic effect of the section is that a company registering under tliis part of the Act 
may, if its registered name is considered undesirable by the Board of Trade, change 
that name with Board of Trade sanction, and such change will have effect as if the 
company was so registered in the first place. Any such change of name requires the 
assent of the same majority of members as was required to have that company registered 
under section 382 (see 'ibid., subsection (1), provisos (v) and (vi). 

Name of company. — See section 389 and cf. sections 17, 19. 

Other related provisions. — Section 382 (companies capable of being registered) 
sections 384, 385 (registration reepnrements). 

Definitions. — “Member” (section 26) ; “company” (section 455 (1)). 

389. Addition of “limited” to name. — When a company 
registers in pursuance of this Part of this Act with limited liability, the 
word limited " shall form, and be registered as, part of its name : 

Provided that this section shall not be taken as excluding the operation 
of section nineteen of this Act. 

NOTES 

The section combines section 328 of the 1929 Act and section 79 (1) of the 1947 
Act. The latter provision came into force on December I, 1947. 

Effect of change. — The provisions of section 19, exempting certain companies 
from using the word “ limked ” as part of its name, are extended to companies 
registering under this part of the Act, xirovided the}" comply with the necessary 
requirements. 

Definitions. — “ Company ” (section 455 (1) ). 

390. Certificate of registration of existing companies. — On 

compliance with the requirements of this Part of this Act with respect to 
registration, and on payment of such fees, if any, as are payable under the 
following provisions of this Act, the registrar shall certify under his hand 
that the company applying for registration is incorporated as a company 
under this Act, and in the case of a limited company that it is limited, and 
thereupon the company shall be so incorporated, and any banking company 
in Scotland so incorporated shall be deemed to be a bank incorporated, 
constituted, or established by or under Act of Parliament. 
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NOTES 

The section reproduces section 329 of the 1929 Act. 

Certificate of incorporation. — Cf. section 13. The certificate of incorporation 
is conclusive evidence that all requirements have been complied with (see section 
15(1)). 

Payment of fees. — See section 424 (1). 

Definitions. — “Limited company “ (section 1); “ company “ registrar “ 

(section 455 (1) ). 


391. Vesting of property on registration.— All property, real 
and personal (including things in action), belonging to or vested in a company 
at the date of its registration in pursuance of this Part of this Act, shall on 
registration pass to and vest in the company as incorporated under this 
Act for all the estate and interest of the company therein. 

NOTE 

The section reproduces section 330 of the 1929 Act. 


392. Saving for existing liabilities. — Registration of a company 
in pursuance of this Part of this Act shall not affect the rights or liabilities 
of the company in respect of any debt or obligation incurred, or any contract 
entered into, by, to, with, or on behalf of, the company before registration. 

NOTE 

The section reproduces section 331 of the 1929 Act. 

393. Continuation of existing actions. — All actions and other 
legal proceedings which at the time of the registration of a company in 
pursuance of this Part of this Act are pending by or against the company, 
or the public officer or any member thereof, may be continued in the same 
manner as if the registration had not taken place : 

Provided that execution shall not issue against the effects of any 
individual member of tlie company on any judgment, decree or order 
obtained in any such action or proceeding, but, in the event of the property 
and effects of the company being insufficient to satisfy the judgment, decree 
or order, an order may be obtained for winding up the company. 

NOTE 

The section reproduces section 332 of the 1929 Act. 


394. Effect of registration under Part VIII. — (1) When a com- 
pany is registered in pursuance of this Part of this Act, the following 
provisions of this section shall have effect. 

(2) All provisions contained in any Act of Parliament or other instru- 
ment constituting or regulating the company, including, in the case of a 
company registered as a company limited by guarantee, the resolution 
declaring the amount of the guarantee, shall be deemed to be conditions 
and regulations of the company, in the same manner and with the- same 
incidents as if so much thereof as would, if the company had been formed 
under this Act, have been required to be inserted in the memorandum, 
were contained in a registered memorandum, and the residue thereof w’ere 
contained in registered articles. 

(3) All the provisions of this Act shall apply to the company, and the 
members, contributories and creditors thereof, in the same manner in all 
resj)ects as if it had been formed imder this Act, subject as follows : — 

(a) Table A shall not apply unless adopted by special resolution ; 

(b) the provisions of this Act relating to the numbering of shares 

shall not apply to any joint stock company whose shares are 
not numbered ; 
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(c) subject to the provisions of this section the company shall not 

have power to alter any provision contained in any Act of 
Parliament relating to the company ; 

(d) subject to the provisions of this section the company shall not 

have power, without the sanction of the Board of Trade, to 
alter any provision contained in any letters patent relating to 
the company ; 

(e) the company shall not have power to alter any provision con- 

tained in a royal charter or letters patent with respect to the 
objects of the company ; 

(f) in the event of the company being wound up, every person shall 

be a contributory, in respect of the debts and liabilities of the 
company contracted before registration, who is liable to pay or 
contribute to the payment of any debt or liability of the company 
contracted before registration, or to pay or contribute to the 
payment of any sum for the adjustment of the rights of the 
members among themselves in respect of any such debt or 
liability, or to pay or contribute to the payment of the costs 
and expenses of winding up the company, so far as relates to 
such debts or liabilities as aforesaid ; 

(g) in the event of the company being wound up, every contributory 

shall be liable to contribute to the assets of the company, in 
the course of the winding up, all sums due from him in respect 
of any such liability as aforesaid, and, in the event of the death, 
bankruptcy, or insolvency, of any contributory, or marriage of 
any female contributory, the provisions of this Act with respect 
to the personal representatives, to the heirs and legatees of 
heritage of the heritable estate in Scotland of deceased contri- 
butories, to the trustees of bankrupt or insolvent contributories, 
and to the liabilities of husbands and wives respectively, shall 
apply. 

(4) The provisions of this Act with respect to — ■ 

(a) the registration of an unlimited company as limited ; 

(b) the powers of an unlimited company on registration as a limited 
company to increase the nominal amount of its share capital 
and to provide that a portion of its share capital shall not be 
capable of being called up except in the event of winding up ; 

(c) the power of a limited company to determine that a portion of 
its share capital shall not be capable of being called up except 
in the event of winding up ; 

shall apply notwithstanding any provisions contained in any Act of Parlia- 
ment, royal charter or other instrument constituting or regulating the 
company. 

(5) Nothing in this section shall authorise the company to alter any 
such provisions contained in any instrument constituting or regulating 
the company, as would, if the company had originally been formed imder 
this Act, have been required to be contained in the memorandum and are 
not authorised to be altered by this Act. 

(6) None of the provisions of this Act (apart from those of subsection (3) 
of section two hundred and ten thereof) shall derogate from any power of 
altering its constitution or regulations which may, by virtue of any Act 
of Parliament or other instrument constituting or regulating the company, 
be vested in the company. 

(7) In this section the expression “ instrument '' includes deed of 
settlement, contract of copartnery, cost-book regulations and letters patent. 
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NOTES 

The section corresponds with section 333 of the 1929 Act as applied to the 1947 
Act by section 107 (1) of the latter Act. The latter provision came into force on 
July 1. 1948. 

Effect of changes. — The section, although worded in terms practically identical 
with section 333 of the 1929 Act, has the extended application given by section 107 (1) 
of the 1947 Act, the effect of wliich is to apply the provisions of this Act, with certain 
modifications, to certain com])anics registered under earlier Acts as if they were* 
companies limited by shares or by guarantee or unlimited companies, as the case may 
bo, registered under this Act. Although subsection (6), supra (amending the 1929 
Act) saves any existing power to alter the constitution of a company which registers 
under this Part of the Act, yet the power so saved will not enable that company to 
override the provisions of section 210 (3), which provides that, when an order under 
that section makes any alteration in or addition to a company's memorandum or 
articles, the company concerned cannot make any alteration in or addition to its 
memorandum or articles inconsistent with the Couit’s order without leave of the Court. 

Companies registered in pursuance of this Part of the Act. —See section 377. 

Company formed under this Act. — See .section 1. 

Registered memorandum. -See .sections 2, 12. 

Numbering of shares. — See section 74. 

Company being wound up. — .Sec sections 222, 278, 311. 

Date of registration. — Sec section 377. 

Adjustment of rights of contributories. — Cf. section 2(>5. 

Personal representatives. — Sec section 215. 

Insolvent contributories. — Sec section 21(>. 

Registration of unlimited company as limited.— See section 16. 

Powers of unlimited company to increase or limit call up of share capital. — 

See section 64. 

Power of limited company to limit call up of share capital. — Sec section 60. 

Definitions. — “ Company limited by guarantee ", " limited company ", " un- 
limited company" (section 1); “member" (section 26); “special resolution" 
(section 141) ; “ contributory " (section 213) ; “ joint stock company " (.section 383) ; 

“ articles ", “ company ", “ memorandum ", “ share ", “ Table A " (section 455 (1) ). 

395. Power to substitute memorandum and articles for deed 
of settlement. — (1) Subject to the provisions of this section, a company 
registered in pursuance of this Part of this Act may by special resolution 
alter the form of its constitution by substituting a memorandum and articles 
for a deed of settlement. 

(2) The provisions of section five of this Act with rc.spcct to applications 
to the court for cancellation of alterations of the objects of a company 
and matters consequential cn the passing of resolutions for such alterations 
shall so far as applicable apply to an alteration under this section with the 
following modifications : — 

(a) there shall be substituted for the printed copy of the altered 

memorandum required to be delivered to the registrar of com- 
panies a printed copy of the substituted memorandum and 
articles ; and ^ 

(b) on the delivery to the registrar of a printed copy of the substituted 

memorandum and articles or tlie date when the alteration is 
no longer liable to be cancelled by order of the court, whichever 
last occurs, the substituted memorandum and articles shall 
apply to the company in the same manner as if it were a company 
registered under this Act with that memorandum and those 
articles, and the company’s deed of settlement shall cease to 
apply to the company. 

(3) An alteration under this section may be made either with or 
without any alteration of the objects of the company under this Act. 

(4) In this section the expression “ deed of settlement ” includes any 
contract of copartnery or other instrument constituting or regulating the 
company, not being an Act of Parliament, a royal charter, or letters patent. 
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NOTES 

The section combines section 334 of the 1929 Act and section 107 (2) of the 1947 
Act. The latter provision came into force on July 1, 1948. 

Effect of changes. — The section applies the provisions of section 5 to any alteration 
under this section with tlic modifications there set out. The provisions of section 
334 (2) of the 1929 Act arc amended accordingly in subsection (2), supra. 

Alteration of constitution. — A proposed alteration which involves a breach of 
contract may be restrained by inj action (see Baily v. British Equitable Assurance Co., 
[1904] 1 Ch, 374, C.A. ; 9 Digest 559, 3698 ’, reversed on another point sub. nom. 
British Equitable Assurance Co., Ltd. v. Baily, [1906] A.C. 35 ; 10 Digest 1069, 7482). 

Memorandum and articles. — See sections 2, 5, 6, 9, 10, II, 12, 20, 23. 

Applications to the Court. — An application to cancel is by petition (R.S.C. 
Order 53B, r. 5 (b), S.I. 1948 No. 1756) .Applications to extend the time for registering 
documents are by summons {ibid., r. 8 (b)). 

Alteration of objects. — See .section 5. 

Objects of the company. — See section 2. The objects clause in a memorandum 
substituted for a deed of settlement must not merely set out the objeebs by referring 
to the old deed of settlement {Royal Exchansc Buildings, Glasgow, Proprietors, [1911] 
S.C. 1337 ; 9 Digest 82, 315 hi). 

Definitions. — “Special resolution” (section 141); “articles”, “company”, 
“ memorandum ”, “ registrar of companies ”, “ the Court ” (section 455 (1)). 


396. Power of court to stay or restrain proceedings. — The 

provi.sions of this Act with respect to staying and restraining actions and 
proceedings against a company at any time after the presentation of a 
petition for winding up and before the making of a winding-up order shall, 
in the case of a company registered in pursuance of this Part of this Act, 
where the application to stay or restrain is by a creditor, extend to actions 
and proceedings against any contributory of the company. 

NOTES 

The section rcproducc.s section 335 of the 1929 Act. 

Stay of proceedings under this Act. — See section 228. 

Petition for winding up. — Sec section 224. 

Winding up order. — See .section 225. 

Creditor. — See section 223 (ci). 

Definitions. — “Contributory” (section 213) ; “company” (section 455 (1)). 

397. Actions stayed on winding-up order. — Where an order has 
been made for winding up a company registered in pursuance of this Part 
of this Act, no action or proceeding shall be commenced or proceeded with 
against the company or any contributory of the company in respect of any 
debt of the company, except by leave of the court, and subject to such 
terms as the court may impose. 

NOTES 

The section reproduces .section 336 of the 1929 Act. 

Winding-Up order. — See section 225. 

Stay of proceedings. — The section is analogous to section 231. 


Part IX 

Winding up of Unregistered Companies 

398. Meaning of unregistered company. — For the purposes of 
this Part of this Act, the expression unregistered company shall include 
any trustee savings bank certified under the Trustee Savings Banks Act, 
1863, and any partnership, whether limited or not, any association and any 
company with the following exceptions : — 

(a) a railway company incorporated by Act of Parliament, except in 
so far as is provided by the Abandonment of Railways Act, 
1850, and the Abandonment of Railways Act, 1869, and any 
Acts amending them ; 

CO. ACT.— 21 
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(b) a company registered in any part of the United Kingdom under the 

Joint Stock Companies Acts, the Companies Act, 1862, the 
Companies (Consolidation) Act, 1908, the Companies Act, 1929, 
or this Act ; 

(c) a partnership, association or company which consists of less than 

eight members and is not a foreign partnership, association or 
company ; 

(d) a limited partnership registered in England or Northern Ireland. 

NOTES 

The section substantially reproduces section 337 of the 1929 Act. 

General note, — The section is a preliminary to sections 399 to 405. 

Abandonment of Railways Acts. — For the winding up of railway companies 
under those Acts, see section 4 of the 1869 Act. Since the nationalisation of the 
railways, this power is now largely obsolete. 

United Kingdom. — See section 14. 

Partnership, etc., consisting of eight members. — This does not necessarily 
mean eight shareholders {Re South London Fish Market Co. (1888), 39 Ch.D. 324, 
C.A., at p. 335 ; 10 Digest 1094, 7669), The relevant time to consider the number of 
members is at the date of the presentation of the petition (Re Bolton Benefit Loan 
Society, Coop v. Booth (1879), 12 Ch.D. 679 ; 10 Digest 1095, 7670), but it is sufficient 

if eight persons admit that they are members and that the association is insolvent 
{Re South of France Pottery Works Syndicate (1877), 36 L.T. 651 ; 10 Digest 1094, 
7668). . 

Foreign companies. — See section 406. 

Partnerships and unregistered companies. — See also sections 429 to 435. A 
limited partnership registered in England may be wound up under the provisions of the 
Bankruptcy Act, 1914 (see ibid., sections 127, 132 ; 1 Halsbury’s Statutes 688, 692) ; 
if registered in Northern Ireland, it may be wound up there under the 1908 Act, as 
adapted by S.R. & O. 1922, No. 184 ; if registered in Scotland, it may be wound up 
there under the provisions of section 399 (9). 

Definitions. — ''Member*' (section 26), "company**, "Joint Stock Companies 
Acts ** (section 455 (1)). 

399. Winding up of unregistered companies. — (1) Subject to the 
provisions of this Part of this Act, any unregistered company may be 
wound up under this Act, and all the provisions of this Act with respect to 
winding up shall apply to an unregistered company, with the exceptions 
and additions mentioned in the following provisions of this section. 

(2) If an unregistered company has a principal place of business 
situate in Northern Ireland, it shall not be wound up under this Part of 
this Act unless it has a principal place of business situate in England or 
Scotland or in both England and Scotland. 

(3) An unregistered company shall, for the purpose of determining the 
court having jurisdiction in the matter of the winding up, be deemed to be 
registered in England or Scotland, according as its principal place of business 
is situate in England or Scotland, or if it has a principal place of business 
situate in both countries, to be registered in both countries, and the principal 
place of business situate in that part of Great Britain in which proceedings 
are being instituted shall, for all the purposes of the winding up, be deemed 
to be the registered office of the company. 

(4) No unregistered company shall be wound up under this Act 
voluntarily or subject to supervision. 

(vS) The circumstances in which an unregistered company may be 
wound up are as follows : — 

(a) if the company is dissolved, or has ceased to carry on business, 

or is carrying on business only for the purpose of winding up its 
affairs ; 

(b) if the company is unable to pay its debts ; 

(c) if the court is of opinion that it is* just and equitable that the 

company should be woimd up. 
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(6) An unregistered company shall, for the purposes of this Act, be 
deemed to be unable to pay its debts : — 

(a) if a creditor, by assignment or otherwise, to whom the company is 

indebted in a sum exceeding fifty pounds then due, has served 
on the* company, by leaving at its principal place of business, or 
by delivering to the secretary or some director, manager or 
principal officer of the company, or by otherwise serving in such 
manner as the court may approve or direct, a demand under his 
hand requiring the company to pay the sum so due, and the 
company has for three weeks after the service of the demand 
neglected to pay the sum or to secure or compound for it to the 
satisfaction of the creditor ; 

(b) if any action or other proceeding has been instituted against any 

member for any debt or demand due, or claimed to be due, 
from the company, or from him in his character of member, 
and notice in writing of the institution of the action or proceeding 
having been served on the company by leaving the same at its 
principal place of business, or by delivering it to the secretary, 
or some director, manager or principal officer of the company, 
or by otherwise serving the same in such manner as the court 
may approve or direct, the company has not within ten days 
after service of the notice paid, secured or compounded for the 
debt or demand, or procured the action or proceeding to be 
stayed, or indemnilied the defendant to his reasonable satisfaction 
against the action or proceeding, and against all costs, damages 
and expenses to be incurred by him by reason of the same ; 

(c) if in England or Northern Ireland execution or other process 

issued on a judgment, decree or order obtained in any court in 
favour of a creditor against the company, or any member thereof 
as such, or any person authorised to be sued as nominal defendant 
on behalf of the company, is relumed unsatisfied ; 

(d) if in Scotland the induciae of a charge for payment on an extract 

decree, or an extract registered bond, or an extract registered 
protest, have expired without payment being made , 

(e) if it is otherwise proved to the satisfaction of the court that the 

company is unable to pay its debts. 

(7) The court having jurisdiction to wind up a railway company under 
the Abandonment of Railways Act, 1850, and the Abandonment of Railways 
Act, 1869, and the Acts amending them, shall be the High Court or the 
Court of Session, according as the railway was authorised to be made in 
England or Scotland, and the special provisions of those Acts shall apply 
to the winding up. 

(8) A petition for winding up a trustee savings bank may be presented 
by the National Debt Commissioners or by a commissioner appointed under 
the Trustee Savings Banks Act, 1887, as well as by any person authorised 
under the other provisions of this Act to present a petition for winding up 
a company. 

(9) In the case of a limited partnership the provisions of this Act 
with respect to winding up shall apply with such modifications, if any, as 
may be provided by rules made by statutory instrument by the Lord 
Chancellor with the concurrence of the President of the Board of Trade, 
and with the substitution of general partners for directors. 

NOTES 

The section reproduces section 338 (1) of the 1929 Act, as applied to the 1947 Act by 
sections 107 (3), 122 (7) and the Eighth Schedule to the latter Act. These provisions 
of the 1947 Act, so far as they affect this section, came into force on July 1, 1948. As to 
section 338 (2) of the 1929 Act, see section 400, and as to ibid., subsection (3), see section 
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Effect of changes. — Section 107 (3) of the 1947 Act applied section 90 of that Act 
(as to which, see now section 225 (2)), to the winding up of an unregistered companv 
under this J’art of the Act and section 225 (2), is now applied together with other 
provisions of this Act with respect to winding up. Section 122 (7) and the Eighth 
Schedule to the 1947 Act applied section 338 (1) of the 1929 Act {inter alia) to the 
provisions of the 1947 Act, and the extended application is now implied in the presertt 
section. 

Provisions of this Act with respect to winding up. — See sections 225, 278, 311, 
but note the exceptions in subsections (4) (5), supra. 

Unregistered company. — See section 398, and generally Buckley on the Com- 
panies Act, 1929 (11th Edn.), notes to section 338. For examples of companies which 
can be wound up under this Part, sec 5 Halsbury’s Laws (2nd edn.) pp. 846 to 848. 

Court having jurisdiction.— See sections 218, 220 . 

Registered office. — Cf. sections 107, 218 ( 8 ). 

Company dissolved. — See sections 274, 290, 300, 352. 

Company carrying on business, etc. — Cf. section 245. 

Just and equitable. — See section 222 (f) and the notes thereto. 

Company unable to pay its debts. — Cf. section 222 (e), 223. 

Execution. — Cf. sections 325, 326. 

Statutory instrument. — Sec the Statutory Instruments Act, 1946, sections 1, 5 
(39 Halsbury’s Statutes 784, 786). 

Winding up of railway company. — The proviso to section 338 (1) (f) of the 1929 
Act, with which this subsection corresponds, is not here reproduced. That proviso 
pre.served the jurisdiction of the Chancery Division in winding up a railway under the 
Abandonment of Railways Acts (14 Halsbury's Statutes 95, 187), and to that extent 
corresponded with section 164 of the 1929 Act. This latter provision was repealed by 
section 96 (1) and the Ninth Schedule to the 1947 Act, but the proviso to section 338 (1 ) 
(f) was there overlooked. This was remedied in the present Act, and to that extent 
represents new law rather than consolidation. In view of the nationalisation of rail- 
ways, however, it is of little practical importance. Its effect is that jurisdiction in 
winding up is now governed in all cases by Part III of the Supreme Court of Judicature 
(Consolidation) Act, 1925 (13 Halsbury’s Statutes 218). 

Definitions. — “ Member ” (section 26), “ unregistered company ” (section 

398) ; “ company ", " director ", " officer ", " the Court " (section 455 ( 1 )) ; " statu- 
tory instrument " (Statutory Instruments Act, 1946, section 1 ; 39 Halsbury's Statutes 
784). 


400. Oversea companies may be wound up although dissolved. 

— Where a company incorporated outside (ircat Britain which has been 
carrying on business in Great Britain ceases to carry on business in Great 
Britain, it may be wound up as an unregistered company under this Part 
of this Act, notwithstanding that it has been dissolved or otherwise ceased 
to exist as a company under or by virtue of the laws of the country under 
which it was incorporated. 

NOTES 

The .section reproduces section 338 (2) of the 1929 Act. 

Company formed outside Great Britain, but carrying on business here. — 

See section 406. Sucli company may be wound up here irrespective of the number of 
its members (see section 398 (c)). It must have a place of businc.ss in England or 
Scotland (see section 399 (3)), but not necessarily an established place of business ; 
{Re Tovarishesivo Manuf actor Liudvig-Rabenek, [1944 J Ch. 404 ; [1944] 2 All E.R. 
556 ; 2 nd Digest Supp.). 

Dissolved or otherwise ceased to exist by virtue of laws of country of 
incorporation. — See Re Union Bank of Calcutta, Ex parte Watson (1850), 3 De G. & 
Sm. 253 ; 10 Digest 1207, 8540 \ Re Russian and English Bank, [1932] 1 Ch. 663 ; 
Digest Supp. When a winding-up order has been made, the dissolved company must 
be deemed to be revived in order to secure the effective collection and distribution of the 
assets (Russian and English Bank and Florance Moniefiore Guedalla v. Baring Brothers 
& Co. Ltd., [1936] A.C.^405 ; [1936] 1 All E.R. 505, H.L. ; Dige.st Supp.). The Court 
will not make an order for the winding up of an inchoate foreign company which has 
never come into existence (Re Imperial Anglo-German Bank (1872), 26 L.T. 229, C.A. ; 
10 Digest 1208, 8551). The fact, however, that a liquidation has already commenced 
in the country of incorporation will not affect the jurisdiction of the Court to make a 
winding-up order, and the winding up will then be conducted as ancillary to the liquida 
tion in that country (Re English, Scottish and Australian Chartered Bank, [1893] 3 Ch. 
385, C.A., per Vaughan- Williams, L. J., at p. 394 ; 10 Digest 1208, 85567). 

Definitions. — " Unregistered company " (section 398) ; " company " (section 

455 (1)). 
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401. Contributories in winding up of unregistered company. — 

(1) In the event of an unregistered company being wound up, every person 
shall be deemed to be a contributory who is liable to pay or contribute to 
the payment of any debt or liability of the company, or to pay or contribute 
to the payment of any sum for the adjustment of the rights of the members 
among themselves, or to pay or contribute to the payment of the costs 
and expenses of winding up the company, and every contributory shall be 
liable to contribute to the assets of the company all sums due from him in 
respect of any such liability as aforesaid : 

Provided that, in the case of an unregistered company within the 
stannaries, a past member shall not be liable to contribute to the assets 
of the company if he has ceased to be a member for two years or more 
either before the mine ceased to be worked or before the date of the 
winding-up order. 

(2) In the event of the death, bankruptcy or insolvency of any con- 
tributory or marriage of any female ermtributory, the provisions of this 
Act with respect to the personal representatives, to the heirs and legatees 
of heritage of the heritable estate in Scotland of deceased contributories, 
to the trustees of bankrupt or insolvent contributories and to the liabilities 
of husbands and wives respectively shall apply. 

NOTES 

Tlic section reproduces section 339 of the 1929 Act. 

Unregistered Company. — See section 398. 

Liability to contribute. — T.e., liability to contribute as a partner or member 
(Re European Society Arbitration Acts, Ex parte British Nation Life Assurance 
Association (Liquidators) (1878), 8 Ch.D. 679, C.A., at p. 708 ; 10 Digest 1084, 7586), 
and not as a mere debtor (Lee and Moor's Case (1868), L.R. 5 Eq. 368 ; 10 Digest 1080, 
7563). A transferor of shares when calls are in arrear is not necessarily a contributory, 
(Re Hoylake Rail. Co., Ex parte Littledale (1874), 9 Ch. App. 257 ; 10 Digest 1143, 
8081) ; nor is an officer of the company who is liable for misfeasance (Davies' Case 
(1890), 45 Ch.D. 537 ; 3 Digest 136, 103). A member of an unregistered company 
which is a corporation is not liable on that account except for his liability as a member 
of the corporation (Re Sheffield and South Yorkshire Permanent Building Society (1889), 
22 Q.B.D. 470 ; 7 Digest 4(k5, 71). A debtor, or a cestui que trust of shares may be liable 
in certain conditions, although not as contributory (Re European Society Arbitration Acts, 
Ex parte British Nation Life Assurance Association (Liquidators) , supra). As to the 
liability of persons buying bona fide in the name of a nominee, see King’s Case (1871), 
6 Ch. App. 196 ; 10 Digest 1 108, 7794. See further as to the liability to contribute, 5 
llalsbury's Laws (2nd edn.) pp. 849, 850 ; Buckley on the Companies Act, 1929 (11th 
edn.), notes to section 339, 

Liability as contributories. — See sections 212, et seq. The liability of the 
contributory is in the nature of a speciality debt (see section 214). 

Adjustment of rights of contributories. — Cf. .section 265. 

Costs of winding up. — Sec Andrews' and Alexander's Case (1869), L.R. 8 £q. 
176, at p. 196 ; 10 Digest 1081, 7565. 

Company within the stannaries. — See sections 357, 359. 

Personal representatives ; contributory’s bankruptcy ; married women. — 

See sections 215 to 217. The liquidator of an unregistered company can, where a 
contributory becomes bankrupt, prove in the bankruptcy for any sum due to the com- 
pany as a separate debt in competition with the separate creditors (Re Adams, Ex parte 
Ball (1874), 10 Ch. App. 48 ; 4 Digest 469, 4230). 

Past member. — Sec section 212, although it should be noted that there is nothing 
in the present section exonerating a past member as in the case of that section. In the 
absence of special provision, however, a past member of an unregiMtCied corporation is 
not liable as a contributory (Re Sheffield and South Yorkshire Permanent Building 
Society, supra). 

Definitions. — “ Member ” (section 26) ; “ contributory (section 213) ; “ com- 
pany ", " company within the stannaries " (section 455 (1)) ; " person " (Interpretation 
Act 1889, section 19; 18 Halsbury’s Statutes 1001). 

402. Power of court to stay or restrain proceedings. — The 

provisions of this Act with respect to staying and restraining actions and 
proceedings against a company at any time after the presentation of a 
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petition for winding up and before the making of a winding-up order shall, 
in the case of an unregistered company, where the application to stay or 
restrain is by a creditor, extend to actions and proceedings against any 
contributory of the company. 


NOTES 

The section reproduces section 340 of the 1929 Act. 

Stay of Proceedings. — See sections 226, 231, 256, 308. See also Graham v. Edge 
(1888), 20 Q.B.D. 538 ; on appeal, 20 Q.B.D. 683, C.A. ; 10 Digest 1097, 7688. 
Petition for winding up. — See section 224, 312, 352, 353. 

Winding-up order. — See section 399, and cf. section 225. 

Unregistered company. See section 398. 

Definitions. — “ Contributory ** (section 213) ; unregistered company " (section 
398) ; “company’* (section 455 (1)). 


403. Actions stayed on winding-up order. — Where an order has 
been made for winding up an unregistered company, no action or proceeding 
shall be proceeded with or commenced against any contributory of the 
company in respect of any debt of the company, except by leave of the 
court, and subject to such terms as the court may impose. 

NOTES 

The section reproduces section 341 of the 1929 Act. 

Unregistered company. — Sec section 398. 

Order for winding up of an unregistered company. — See section 399. 

Actions stayed. — Cf, section 226, 231 , The section applies only to actions against 
contributories in their capacity as such (Re South of France Pottery Works Syndicate 
(1877), 37 L.T. 260, C.A. ; 10 Digest 1097, 7686). 

Calls on contributories. — Cf. section 275. 

Subject to terms. — Sec Gray v. Roper (1866), L.R. 1 C.P. 694 ; 10 Digest 1096, 
7685. 

Other related provisions. — See sections 429, 434, 435. 

Definitions. — “ Contributory ” (section 213) ; “ the Court ” (section 455 (1)). 


404. Provisions of Part IX cumulative.— The provisions of this 
Part of this Act with respect to unregistered companies shall be in addition 
to and not in restriction of any provisions hereinbefore in this Act contained 
with respect to winding up companies by the court, and the court or 
liquidator may exercise any powers or do any act in the case of unregistered 
companies which might be exercised or done by it or him in winding up 
companies formed and registered under this Act : 

Provided that an unregistered company shall not, except in the event 
of its being wound up, be deemed to be a company under this Act, and 
then only to the extent provided by this Part of this Act. 

NOTES 

The section reproduces section 342 of the 1929 Act. 

General note. — The section applies the whole of Part V of this Act (Winding-up), 
except as expressly provided (Rudow v. Great Britain Mutual Life Assurance Society 
(1881), 17 Ch.D. 600, C.A., at p. 612 ; 10 Digest 1097, 7687). See also Re Adams, 
Ex parte Ball (1874), 10 Ch. App. 48 ; 4 Digest 469, 4230, and section 405. 

Unregistered company. — Sec section 398. Sec also sections 435. 

Winding up by the Court. — Sec section 222. 

Power of liquidator. — See sections 245, et seq. 

Powers of the Court. — See generally sections 256 to 274, 346 to 352, 


405. Saving for enactments providing for winding up under 
former Companies Acts. — Nothing in this Part of this Act shall affect 
the operation of any enactment which provides for any partnership, 
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association or company being wound up, or being wound up as a company 
or unregistered company, under the Companies Act, 1929, or any enactment 
repealed by that Act. 

NOTES 

The section corresponds with section 338 (3) of the 1929 Act. As to section 338 { 1 ) , 
(2), see sections 399, 400. 


Part X 

Companies incorporated outside Great Britain 

Provisions as to Establishment of Place of Business in 
Great Britain 

406. Application of ss. 407 to 414. — The next eight following 
sections shall apply to all oversea companies, that is to say, companies 
incorporated outside Great Britain which, after the commencement of this 
Act, establish a place of business within Great Britain, and companies 
incorporated outside Great Britain which have, before the commencement 
of this Act, established a place of business within Great Britain and continue 
to have an established place of business within Great Britain at the 
commencement of this Act. 


NOTES 

The section corresponds with section 343 of the 1929 Act. 

Commencement of this Act. — See section 462. 

Place of business in Great Britain. — See section 415. This will not include an 
agent acting for a company not formed in this country and which, while carrying on 
business here, has no office in this country (Lord Advocate v. Huran and Erie Loan and 
Savings Co., [1911] S.C. 612 ; 10 Digest 1198, m.). 

Companies formed in Ireland and having a place of business in this country are 
companies to which this Part of the Act applies. 

Other related provisions. — See sections 429, 434, 435. 

407. Documents, etc., to be delivered to registrar by oversea 
companies carrying on business in Great Britain. — (1) Oversea 
companies which, after the commencement of this Act, establish a place of 
business within Great Britain shall, within one month of the establishment 
of the place of business, deliver to the registrar of companies for registra- 
tion : — 

(a) a certified copy of the charter, statutes or memorandum and 

articles of the company or other instrument constituting or 
defining the constitution of the company, and, if the instrument 
is not written in the English language, a certified translation 
thereof ; 

(b) a list of the directors and secretary of the company containing the 

particulars mentioned in the next following subsection ; 

(c) the names and addresses of some one or more persons resident in 

Great Britain authorised to accept on behalf of the company 
service of process and any notices required to be served on the 
company. 

(2) The list referred to in paragraph (b) of the foregoing subsection 
shall contain the following particulars, that is to say, — 

(a) with respect to each director, — 

(i) in the case of an individual, his present Christian name 
and surname and any former Christian name or surname, his 
usual residential address, his nationality and his business 
occupation, if any, or if he has no business occupation but 
holds any other directorship or directorships, particulars of 
that directorship or of some one of those directorships ; and, 
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(ii) in the case of a corporation, its corporate name and 
registered or principal office ; 

(b) with respect to the secretary or, where there are joint secretaries, 
with respect to each of them, — 

(i) in the case of an individual, hb present Christian name 
and surname, any former Christian name and surname and 
liis usual residential address ; and 

(ii) in the case of a corporation or a Scottish firm, its 
corporate or firm name and registered or principal office : 

Provided that, where all the partners in a firm are joint secretaries of 
the company, the name and principal office of the firm may be stated 
instead of the particulars mentioned in paragraph (b) of this subsection. 

Paragraphs (b), (c) and (d) of subsection (9) of section two hundred 
of this Act shall apply for the purpose of the construction of references 
in this subsection to present and former Christian names and surnames 
as they apply for the purpose of the construction of such references in that 
section ; 

(3) Oversea compani(‘S, other than those mentionc'd in subsection (1) 
of this si'ction, shall, if at the commencement of this Act they have not 
di'livered to th(‘ registrar — 

(a) in the case of a company mentioned in subsection (1) or (2) of 

section threi' hundred and forty-four of ihc Companies Act, 
1929, the documents and particulars specified in subsection (1) 
of that section : 

(b) in the case of a company not so mentioned, the documents and 

particulars specified in paragraphs (a), (b) and (c) of subsection 
(1) of section two hundred and seventy-four of the Companies 
(Consolidation) Act, 1908, as amended by the Companies 
(Particulars as to Directors) Act, 1917 ; 
continue subject to the obligation to deliver those documents and particulars 
in accordance with the said Act of 1929 or the said Acts of 1908 and 1917, 
as the case may be. 


NOTES 

The section combines section 344 of the 1929 Act and section 113 of the 1947 Act. 
The latter provision came into force on July 1, 1948. 

General note. — The section applies to oversea companies which establish a place 
of business in Great Britain after July 1, 1948. Companies which have already before 
tlrat date established such a place of business and complied with the requirements of any 
of the earlier Acts in force at the date of such establishment are discharged from any 
further compliance. Subsection (3), supra, makes it clear that these companies have 
nothing further to do. See generally as to companies formed outside Great Britain. 
5 Halsbury’s Laws (2nd cdn.) pp. 852 et seq. 

Effect of changes. — ddie particulars with respect to directors of foreign companies 
to be contained in the register of directors and secretaries (see section 200,) and any 
alterations therein to be notified to the registrar of companies, must now include 
particulars of the company's secretary, including any person who occupies an analogous 
position by whatever name he is called (subsections (1), (2), supra). The provisions 
as to the particulars of name and nationality to be included in the register of directors 
and secretaries (see section 200 (9)) and the filing of a copy thereof with the Registrar 
{ibid, subsection (5)), apply also to directors of foreign companies as they do to directors 
of companies registered in this country except as to stating particulars of other director- 
ships or the date of their birth (subsection (2), supra). 

Certified copy of charter, etc. — For the requirements for such certified copy 
under the 1929 Act, see Companies (Forms) Order, 1929, rule 2 in Appendix V, post. 

Certified translation. — For the form, see Board of Trade Form IF (S.R. & O. 
1929, No. 823, Schedule, Appendix V, post). 

Commencement of this Act. — See section 462. 

List of directors. — For the form, see Board of Trad5 Form No. 2F (S.R. & O 
1929, No. 833, Schedule, Appendix V, post). 
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Register of directors and secretary. — Subject to the proviso to subsection (2), 
supra, see generally, section 200. 

Seryice of notice on oversea company, — See section 412. 

Place of business. — See section 406. A foreign company carrying on business 
here is liable to be sued in an English Court (Compagnie Genirale Trans- Atlantique v. 
Law [Thomas) Co., La Bourgogne, [1899] A.C. 431 ; 13 Digest 431, 1540), even 
where such business is carried on only for a limited period, provided it is substantial 
[Dunlop Pneumatic Tyre Co. v. Act. fiir Motor und Motor f ahrzeugbau vorm. Cudell dv 
Co., [1902] 1 K.B. 342, C.A. ; 13 Digest 430, 1532). 

Scottish firm. — Sec note to section 200. 

Other related provisions. — Section 406 (general provisions) ; section 409 
(filing where documents, etc., altered) ; section 415 (interpretation provisions). 

Registered Office. — Sec section 107. 

Definitions. — -“Oversea company" (section 406); “certified," “director", 
" place of business ", “ secretary " (section 415) ; “ articles ", “ company ", “ director", 
“ document ", “ memorandum ", “ registrar of companies " (section 455 (1)) ; “ cor- 
poration " (section 455 (3)). 

408. Power of oversea company to hold lands. — Where an oversea 
company has delivered to the registrar of companies — 

(a) in the case of a company to which subsection (1) of the last 

foregoing section applies, the documents and particulars therein 
mentioned ; 

(b) in the case of a company mentioned in subsection (1) or (2) of 

section three hundred and forty-four of the Companies Act, 
1929, the documents and particulars specified in subsection (1) 
of that section ; 

(c) in the case of any other company, the documents and particulars 

specified in paragraphs (a), (b) and (c) of subsection (1) of 
section two hundred and seventy-four of the Companies 
(Consolidation) Act, 1908, as amended by the Companies 
(Particulars as to Directors) Act, 1917 ; 
it shall have the same power to hold lands in the United Kingdom as if it 
w('re a company incorporated under this Act : 

Provided that nothing in this section shall affect the power of a 
company to hold lands by virtue of registration in Northern Ireland. 

NOTES 

The section reproduces section 345 of the 1929 Act excer)t for an amendment as to 
the power of foreign companies to hold lands, effected by section 111 of the 1947 Act. 
The latter provision came into force on December 1, 1947. 

General note. — The section provides that once an oversea company has complied 
with its obligations, whether under this Part of the Act or under the like provisions of 
earlier Acts, it has pow(T to hold land in this country. The section makes it clear that 
further compliance is not necessary every time the law is changed ; and thus non- 
compliance with the provisions of the present Act in the case of a company which has 
complied e.g., with the corresponding provisions of the 1929 Act will not involve forfeiture 
of such land. Once a company has complied with what the law was when it established 
its place of business here, it has to take no further action. 

Effect of changes. — Section 345 of the 1929 Act conferred power on companies 
incorporated in a British possession to hold lands in the United Kingdom Section 111 
of the 1947 Act applied that power also to all companies incorporated outside the 
United Kingdom, elsewhere than in a British possession, being companies to which this 
lUrt of the Act applies. 

Power of company to hold lands. — See section 14. 

Registration of charges. — See section 106. 

Company incorporated under this Act. — Sec .section 1. 

Definitions. — “ Oversea company " (section 406) ; “ company ", " document ", 
“ registrar of companies " (section 455 (1)). 

409. Return to be delivered to registrar by oversea company 
where documents, etc., altered. — If any alteration is made in — 

(a) the charter, statutes, or memorandum and articles of an oversea 
company or any such instrument as aforesaid ; or 
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(b) the directors or secretary of an oversea company or the particulars 

contained in the list of the directors and secretary ; or 

(c) the names or addresses of the persons authorised to accept service 

on behalf of an oversea company ; 

the company shall, within the prescribed time, deliver to the registrar for 
registration a return containing the prescribed particulars of the alteration. 

NOTES 

The section combines section 346 of the 1929 Act and section 113 (1) of the 1947 
Act. The latter provision came into force on July 1, 1948. 

Effect of change. — Any alteration in the list of directors to be filed with the 
Registrar by a company incorporated outside Great Britain but carrying on a business 
in Great Britain, must now include particulars of any person occupying the position of 
a .secretary by whatever name called. 

Particulars to be filed with registrar. — See section 407. 

Prescribed time. — See Companies (Forms) Order, 1929, rule 3, Appendix V, post. 

Prescribed particulars. — See Board of Trade Forms Nos. 4F, 5F, 6F. The 
Companies (Forms) Order, 1948 (S.I. 1948 No. 1518), Appendix V, post, has not 
amended these forms to provide for the revised particulars and changes therein (as to 
which, see section 407). 

Definitions. — “Oversea company** (section 406); “director” (sections 415, 
455 (1)); “secretary” (section 415); “articles**, “company**, “memorandum**, 
“prescribed**, “registrar** (.section 455 (1)); “person** (Interpretation Act, 1889, 
section 19; 18 Halsbury’s Statutes 1001). 


410. Accounts of oversea company. — (1) Every oversea company 
shall, in every calendar 3 ^ear, make out a balance sheet and profit and loss 
account and, if the company is a holding company, group accounts, in such 
form, and containing such particulars and including such documents, as 
under the provisions of this Act (subject, however, to any prescribed excep- 
tions) it would, if it had been a company within the meaning of this Act, 
have been required to make out and lay before the company in general 
meeting, and deliver copies of those documents to the registrar of companies : 

Provided that a company registered under the law relating to com- 
panies for the time being in force in Northern Ireland and having provisions 
in its constitution which would, if it had been registered in Great Britain, 
entitle it to rank as a private company, need not comply with the foregoing 
provisions of this subsection if there is delivered to the registrar a certificate 
signed by a director and by the secretary of the company that, had section 
one hundred and twenty-nine of, and the Seventh Schedule to, this Act 
extended to Northern Ireland it would at the date of the certificate have been 
an exempt private company. 

(2) If any such document as is mentioned in the foregoing subsection 
is not written in the English language, there shall be annexed to it a certified 
translation thereof. 


NOTES 

The section combines section 347 of the 1929 Act and section 112 (I) (2) of the 
1947 Act. The latter provisions came into force on July 1, 1948. 

Effect of changes. — With certain exceptions, foreign companies are now subject 
to the same requirements as British companies as regards the form and contents (in- 
cluding documents to be annexed) of a balance sheet and profit and loss account, and in 
the case of a holding company, of group accounts. A company registered in Northern 
Ireland which otherwise fulfils the conditions required for it to rank as an exempt 
private company, is exempt from the requirements as to accounts if it delivers to the 
Registrar a certificate signed by a director and the secretary, that those conditions have 
been fulfilled. 

Oversea company. — See section 406. 

Balance sheet and profit and loss acount. — See sections 148 and 149. 

Group accounts. — See sections 150 to 153. 

Prescribed exceptions. — The normal rule is that foreign companies are subject 
to exactly the same requirements as British companie's, particularly as regards accounts 
and the disclosuie of matters under British law which might not have to be disclosed 
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under foreign law. In some circumstances, this might be inconvenient and there might 
be awkward repercussions for British companies abroad. For that reason, power is 
given in the section to make exceptions. 

Genera] meeting. — See section 131. 

Company registered in Northern Ireland. — The proviso to subsection (1) 
extends the provisions as to exempt private companies (see section 129) to a company 
registered in Northern Ireland which otherwise fulfils the necessary conditions for it 
to rank as an exempt private company in the circumstances there indicated. 

Subsection (2) . — The documents here referred to are primarily those required to 
be annexed to the accounts. The subsection, in form, will, of course apply also to the 
certificate mentioned in the proviso to subsection (1). In practice, however, it is not 
likely that such a certificate will be issued in a foreign language. 

Definitions. — “ Private company (section 28) ; “ group accounts ” (sections 
150 (1), 455 (1)) ; “exempt private company” (section 129 (4)) ; “holding com- 
pany ” (section 154) ; “ oversea company ” (section 406) ; “ director ”, “ secretary ” 
(section 415) ; “ accounts ”, “ company ”, ” document ”, “ prescribed ”, “ registrar 
of companies ” (section 455 (1)). 

411. Obligation to state name of oversea company, whether 
limited, and country where incorporated. — Every oversea company 
shall — 

(a) in every prospectus inviting subscriptions for its shares or debentures 

in Great Britain state the country in which the company is 
incorporated ; and 

(b) conspicuously exhibit on every place where it carries on business 

in Great Britain the name of the company and the country in 
which the company is incorporated ; and 

(c) cause the name of the company and of the country in which the 

company is incorporated to be stated in legible characters in all 
bill-heads and letter paper, and in all notices and other official 
publications of the company ; and 

(d) if the liability of the members of the company is limited, cause 

notice of that fact to be stated in legible characters in every 
such prospectus as aforesaid and in all bill-heads, letter paper, 
notices and other official publications of the company in Great 
Britain, and to be affixed on every place where it carries on its 
business. 

NOTES 

The section combines section 348 of the 1929 Act and section 114 of the 1947 Act. 
The latter section came into force on July 1, 1948. 

Effect of changes. — The 1929 Act is amended so as to provide that the require- 
ments as to the publication of the company’s name does not apply to advertisements. 
The effect is to bring the provisions as to the publication of name, into line with those of 
section 108, in the case of British companies. 

Oversea company. — See section 406. 

Prospectus. — See sections 415, 417 to 432. 455 (1), and Cf. section 38. 

Definitions. — “ Member ” (section 26) ; “ prospectus ” (sections 415, 455 (1)) ; 

‘ company ”, “ debenture ”, “ share ” (section 455 (1)). 

412. Service on oversea company. — Any process or notice required 
to be served on an oversea company shall be sufficiently served if addressed 
to any person whose name has been delivered to the registrar under the 
foregoing provisions of this Part of this Act and left at or sent by post to 
the address which has been so delivered : 

Provided that — 

(a) where any such company makes default in delivering to the 

registrar the name and address of a person resident in Great 
Britain who is authorised to accept on behalf of the company 
service of process or notices ; or 

(b) if at any time all the persons whose names and addresses have 

been so delivered are dead or have ceased so to reside, or refuse 
to accept service on* behalf of the t ompany, or for any reason 
cannot be served ; 
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a document may be served on the company by leaving it at or sending it by 
post to any place of business established by the company in Great Britain. 

NOTES 

The section reproduces section 349 of the 1929 Act. 

Service of process. — As to the persons referred to, see section 407 (1) (c), ante. 
Tlie delivery of a name and address for registration amounts to a submission to the 
jurisdiction of the Court (Employers* Liability Assurance Corporation v. Sedgwick, 
Collins 6^ Co., [1927] A.C. 95; Digest Supp.), for all purposes (The Madrid, [1937] 
P. 40 ; [1937] 1 All K.R. 216 ; Digest Supp. The Court will give leave to servo 
out of the jurisdiction a person whose name and address have been delivered, when the 
address so delivered is out of the jurisdiction (Re Dublin Corporation and Eidelity and 
Deposit Co. of Maryland, Ex parte Dublin Corporation (1918), 52 I.L.T. 42). If a writ 
is addressed to the company in addition to the person whose name is so delivered, the 
writ is not defective (Fester Fothergill and Hartung v. Russian Transport and Insurance 
Co., [1927] W.N. 27. C.A. ; Digest Supp.). 

Definitions. — “ (3vcrsea company " (section 406) ; “ place of business ” (section 
415) ; “ company ”, ” document ”, ” registrar ” (section 455 (1)) ; “ person ” (Inter- 
pretation Act, 1889, section 19 ; 18 Halsbury’s Statutes 1001). 


413. Office where documents to be filed. — (1) Any document, 
which any oversea company is required to deliver to the registrar of com- 
panies, shall be delivered to the registrar at the registration office in England 
or Scotland according as the company has established a place of business in 
England or Scotland, and if it has established or establishes a place of business 
both in England and in Scotland, the document shall be delivered at the 
registration office both in England and in Scotland, and references to the 
registrar of companies in this Part of this Act shall be construed accordingly. 

(2) If any oversea company ceases to have a place of business in either 
part of Great IBritain, it shall forthwith give notice of the fact to the registrar 
of companies for that part, and as from the date on which notice is so given 
the obligation of the company to deliver any document to the registrar shall 
cease. 


NOTES 

The section reproduces section 350 of the 1929 Act, except for the proviso to sub- 
section (1) of that section, which exempted from the provisions of that section documents 
delivered before the commencement of that Act. Such exemption is now no longer 
required and the proviso has not, therefore, been re-enacted. 

Documents for filing. — See section 407. 

Definitions. — ” Oversea company ” (section 406) ; ” place of business ” (section 
415); “company”, “documents”, “registrar of companies” (section 455 (1)). 


414. Penalties. — If any oversea company fails to comply with any 
of the foregoing provisions of this Part of this Act the company, and every 
officer or agent of the company who knowingly and wilfully authorises or 
permits the default, shall be liable to a fine not exceeding fifty pounds, or, 
in the case of a continuing offence, five pounds for every day during which 
the default continues. 


NOTES 

The section corresponds with section 351 of the 1929 Act, except for a minor 
amendment as to the circumstances in which liability under the section is incurred, 
effected by section 105 (4) of the 1947 Act. The latter provision came into force on 
July 1, 1948. 

Effect of change. — The penalty for default in complying with the provisions of 
the section is not now incurred by an officer or agent unless the contravention or default 
was knowingly and wilfully authorised or permitted by him. 

Definitions. — “ Oversea company ” (section 406) ; “ against ”, “ company ”, 

" officer ” (section 455 (1)). 


415. Interpretation of ss. 407 to 414. — P'or the purposes of the 
foregoing provisions of this Part of this Act : — 
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the expression certified means certified in the prescribed manner to 
be a true copy or a correct translation ; 

the expression director in relation to a company includes any person 
in accordance with whose directions or instructions the directors of 
the company are accustomed to act ; 

the expression place of business ” includes a share transfer or share 
registration office ; 

the expression '' prospectus has the same meaning as when used in 
relation to a company incorporated under this Act ; 

the expression '' secretary '' includes any person occupying the position 
of secretary by whatever name called. 

NOTES 

The section combines section 352 of the 1929 Act and section 113 (1) of the 1947 

Act, 

Effect of change. — Consequent upon the requirement of section 407, whereby 
particulars of the secretary must now be included among the particulars required by 
that section to be delivered to the Registrar, a definition of " secretary ", in accordance 
with that given in section 113 (1) of the 1947 Act, is added to the definitions given in 
this section. 

Director. — Cf. section 455 (1) (2). 

Prospectus. — Cf. section 455 (1). 

416. Special provisions as to delivery of documents by com- 
panies incorporated in Channel Islands or Isle of Man. — ^Where a 
company incorporated in the Channel Islands or the Isle of Man — 

(a) after the commencement of this Act establishes a place of business 

in England or Scotland ; or 

(b) has before the commencement of this Act established and at the 

commencement of the Act continues to have a place of business 
in England or Scotland ; 

all the provisions of this Act requiring documents to be forwarded or delivered 
to, or filed with, the registrar of companies (other than provisions requiring 
the payment of a fee in respect of the registration of a company) shall apply 
to the company in like manner as if it were a company registered in England 
or Scotland, as the case may be, and if the company establishes places of 
business both in England and in Scotland the said provisions shall so apply 
as if the company were registered both in England and in Scotland. 

NOTES 

The section reproduces section 353 of the 1929 Act, as applied to the 1947 Act by 
section 122 (7) and the Eighth Schedule to the Act, which, so far as it affects this section, 
came into force on July 1, 1948. The proviso to section 353 of the 1929 Act, which 
provided that, in the case of companies which had established a place of business here, 
the time for the delivery, etc., of the necessary documents is to run from the commence- 
ment of that Act, is not reproduced here, for obvious reasons. 

The effect of the section is that companies incorporated in the Channel Islands 
or the Isle of Man with a place of business in England or Scotland, must comply with the 
provisions of this Act, as to the filing, etc., of documents with the Registrar (as to which, 
see section 409) in the same way as if those companies had been registered in England or 
Scotland. These requirements are, however, not extended so as to require the payment 
of fees in respect of the registration of such companies. 

Commencement of this Act. — See section 462. 

Place of business in England. — See section 406, 415. 

Company registered in England and Scotland. — See section 12. 

Prospectuses 

417. Dating of prospectus .and particulars to be contained 
therein. — (1) It shall not be lawful for any person to issue, circulate or 
distribute in Great Britain any prospectus offering for subscription shares 
in or debentures of a company incorporated or to be incorporated outside 
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Great Britain, whether the company has or has not established, or when 
formed will or will not establish, a place of business in Great Britain unless 
the prospectus is dated and — 

(a) contains particulars with respect to the following matters : — 

(i) the instrument constituting or defining the constitution 
of the compan}'' ; 

(ii) the enactments, or provisions having the force of an 
enactment, by or under which the incorporation of the com- 
pany was effected ; 

(iii) an address in Great Britain where the said instrument, 
enactments or provisions, or copies thereof, and if the same 
are in a foreign language a translation thereof certified in the 
prescribed manner, can be inspected ; 

(iv) the date on which and the cotmtry in which the com- 
pany was incorporated ; 

(v) whether the company has established a place of business 
in Great Britain, and, if so, the address of its principal office 
in Great Britain ; 

(b) subject to the provisions of this section, states the matters specified 

in Part I of the Fourth Schedule to this Act and sets out the 
reports specified in Part II of that Schedule, subject always to 
the provisions contained in Part III of that Schedule : 

Provided that the provisions of sub-paragraphs (i), (ii) and (iii) of para- 
graph (a) of this subsection shall not apply in the case of a prospectus issued 
more than two years after the date at which the company is entitled to 
commence business, and, in the application of Part I of the Fourth Schedule 
for the purposes of this subsection, paragraph 2 thereof shall have effect 
with the substitution, for the reference to the articles, of a reference to the 
constitution of the company. 

(2) Any condition requiring or binding an applicant for shares or 
debentures to waive compliance with any requirement imposed by virtue 
of paragraph (a) or (b) of the foregoing subsection, or purporting to affect 
him with notice of any contract, document or matter not specifically referred 
to in the prospectus, shall be void. 

(3) It shall not be lawful for any person to issue to any person in Great 
Britain a form of application for shares in or debentures of such a company 
or intended company as is mentioned in subsection (1) of this section unless 
the form is issued with a prospectus which complies with this Part of this 
Act and the issue whereof in Great Britain docs not contravene the provisions 
of section four hundred and nineteen of this Act : 

Provided that this subsection shall not apply if it is shown that the 
form of application was issued in connection with a bona fide invitation to 
a person to enter into an underwriting agreement with respect to the shares 
or debentures. 

(4) In the event of non-compliance with or contravention of any of 
the requirements imposed by paragraphs (a) and (b) of subsection (1) of 
this section, a director or other person responsible for the prospectus shall 
not incur any liability by reason of the non-compliance or contravention, if — 

(a) as regards any matter not disclosed, he proves that he was not 

cognisant thereof ; or 

(b) he proves that the non-compliance or contravention arose from an 

honest mistake of fact on his part ; or 

(c) the non-compliance or contravention was in respect of matters 

which, in the opinion of the court dealing with the case, were 
immaterial or were otherwise such as ought, in the opinion of 
that court, having regard to all the circumstances of the case, 
reasonably to be excused : 
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Provided that, in the event of failure to include in a prospectus a state- 
ment with respect to the matters contained in paragraph 16 of the Fourth 
Schedule to this Act, no director or other person sh^ incur any liability in 
respect of the failure unless it be proved that he had knowledge of the 
matters not disclosed. 

(5) This section — 

(a) shall not apply to the issue to existing members or debenture 

holders of a company of a prospectus or form of application 
relating to shares in or debentures of the company, whether 
an applicant for shares or debentures will or will not have the 
right to renounce in favour of other persons ; and 

(b) except in so far as it requires a prospectus to be dated, shall not 

apply to the issue of a prospectus relating to shares or deben- 
tures which arc or are to be in all respects uniform with shares or 
debentures previously issued and for the time being dealt in 
or quoted on a prescribed stock exchange ; 
but, subject as aforesaid, this section shall apply to a prospectus or form of 
application whether issued on or with reference to the formation of a com- 
pany or subsequently. 

(6) Nothing in this section shall limit or diminish any liability which 
any person may incur under the general law or this Act, apart from this section. 

NOTES 

The section combines sections 354 (1), (2), 355 (2) to (4) of the 1929 Act and section 
110 (1), (5) of the 1947 Act. The latter provisions came into force on July 1, 1948. 

General note. — This and the next six sections deal with the prospectus require- 
ments of foreign companies inviting offers for subscription for shares or debentures. 
It should be noted that section 356 of the 1929 Act was repealed as from August 8, 1944, 
by the Prevention of Fraud (Investments) Act, 1939, section 25 (32 Halsbury’s Statutes 
140), and S.R. & O., 1944, No. 864. These seven sections between them represent an 
amplification of sections 354 and 355 of the 1929 Act, as amended by section 110 of the 
1947 Act, and have been so divided for convenience so as to produce a somewhat more 
logical structure than in the earlier Act. As to financial restrictions, see Borrowing 
(Control and Guarantees) Act, 1946, s. 1 (39 Halsbury’s Statutes 315) and the Control 
of Borrowing Order, 1947, S.R. & O. 1947 No. 945. 

Effect of changes. — For a prospectus to comply with this Part of the Act (i.e., 
prospectuses of companies incorporated or to be incorporated outside Great Britain), 
it is no longer necessary for it to state the objects of the company (as was formerly 
required under the 1929 Act), but it must include, where it incorporates a statement 
purporting to be by an expert, the necessary consent by the expert (see section 419) 
(subsections (1), (3), supra). The section also applies to such prospectuses (with 
certain modification) the relevant provisions of the Fourth Schedule (see subsection 
( 1 ) (b), supra) . An offer of shares or debentures to existing members, etc., is a domestic 
affair of those concerned, and is not interfered with by this subsection (see subsection 
(5) (a), supra), nor are the requirements as to foreign prospectuses of foreign companies 
applicable where further issues of shares or debentures are made which are already dealt 
in on a prescribed stock exchange, in certain cases (see subsection (5) (b), supra). 
These provisions were introduced by section 110 (5) of the 1947 Act. 

Prospectus. — See generally, sections 37, 41. 

Offering shares or debentures for subscription. — Cf. section 38. As to an 
invitation to existing members or debenture holders, see subsection (5), supra. 

Company incorporated outside Great Britain. — I.e., an oversea company (see 
section 406). It should be noted that these prospectus requirements apply regardless of 
whether or not the company proposes to establish a place of business in this country. 
The provisions, taken literally, prohibit the issue of a prospectus by an oversea company 
unless it complies in every respect with the section, and the fact that such company does 
not propose to establish a place of business, docs not affect the matter at all. 

Instrument defining the constitution of the company. — In the case of an 
English company, this would be the articles (see the proviso to subsection (1) (a), 
supra), and accordingly, that expression is to be so construed (ibid.). 

Translation certified in the prescribed manner. — Cf. section 41 (1). — See 
also Companies (Forms) Order, 1929, rule 5, in Appendix V, post. 

Address in this country. — See section 406, and cf. section 107. 

Company entitled to commence business. — It should be noted that section 
109, would not apply in this case. Presumably, the date here referred to will depend 
upon the law affecting the matter of the country in which the company was inc orporated. 
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Subsection (2). — Cf. section 38 (3). 

Provisions of section 419 of this Act.— I.c., the provisions relating to statements 
by experts and to allotments. See also sections 421, 422. 

Subsections (4) and (5). — Section 38 (4), (5), is applied mtiiatis mutandis to pros- 
pectuses coming within this section. 

Prescribed Stock Exchange. — The Stock Exchange, London, is a prescribed 
Stock Exchange. See S.I. 1948 No. 1592. 

Other related provisions. — See section 423. For penalty see section 421. 

Definitions. — “ Member " (section 26) ; “ place of business " (section 415) ; 

"articles", "company", "debenture", "director", "document", "prescribed", 
" prospectus " " share " " the Court " (section 455 (1)) ; " person " (Interpretation 
Act, 1889, section 19 ; 18 Halsbury’s Statutes 1001). 


418. Exclusion of foregoing section and relaxation of Fourth 
Schedule in case of certain prospectuses.— (1) Where — 

(a) it is proposed to offer to the public by a prospectus issued generally 

any shares in or debentures of a company incorporated or to be 
incorporated outside Great Britain, whether the company has 
or has not established, or when formed will or will not establish, 
a place of business in Great Britain ; and 

(b) application is made to a prescribed stock exchange for permission 

for those shares or debentures to be dealt in or quoted on that 
stock exchange ; 

there may on the request of the applicant be given by or on behalf of that 
stock exchange a certificate of exemption, that is to say, a certificate that, 
having regard to the proposals (as stated in the request) as to the size and 
other circumstances of the issue of shares or debentures and as to any limita- 
tion on the number and class of persons to whom the offer is to be made, 
compliance with the requirements of the Fourth Schedule to this Act would 
be unduly burdensome. 

(2) If a certificate of exemption is given, and if the proposals aforesaid 
arc adhered to and the particulars and information required to be published 
in connection with the application for permission to the stock exchange are 
so published, then— 

(a) a prospectus giving the particulars and information aforesaid in 

the form in which they arc so required to be published shall be 
deemed to comply with the requirements of the F ourth Schedule 
to this Act ; and 

(b) except in so far as it requires a prospectus to be dated, the last 

foregoing section shall not apply to any issue, after the permission 
applied for is given, of a prospectus or form of application relating 
to the shares or debentures. ^ 

NOTES 

The section corresponds with section 1 10 (5) of the 1947 Act which came into force 
on July 1, 1948. 

The effect of the section is to relax the requirements as to prospectuses of com- 
panies coming within this Part of the Act in certain cases. There are (i) further issue 
of shares or debentures already dealt in or quoted on a stock exchange, and (ii) new 
issues in lespcct of which a certificate of exemption is granted. In effect, section 39, 
is applied mutatis mutandis to prospectuses coming within this Part of the Act. 

Offer for subscription by a company to which this section applies. — I.e,, 
companies within the meaning of section 406. It should be noted that under sub- 
section (1) (a), the provisions will apply regardless of whether the company concerned 
has a place of business in this country. 

Offer to the public. — The effect of these words is to adapt the provisions to an offer 
for sale, i.e. where the company itself docs not offer the shares or debentures directly 
to the public but instead offers the issue to an issuing house with a view to the latter 
in turn offering it to the public for subscription. See also sections 45 and 423. 

Prospectus issued generally. — Cf. section 50. 

Place of business. — See section 415. 
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Prescribed Stock Exchange. — The Stock Exchange, London, is a prescribed 
Stock Exchange. See S.l. 1948 No. 1592. 

Certificate of exemption. — See section 39. 

Form in which information required by stock exchange. — See section 39. 

Definitions. — “ Place of business (section 415) ; “ debenture ", " issued 

generally", "prospectus", "share" (section 455 (1)); "person" (Interpretation 
Act, 1889, section 19 ; 18 Halsbury’s Statutes 1001). 

419. Provisions as to expert’s consent, and allotment. — (1) It 

shall not be lawful for any person to issue, circulate or distribute in (ireat 
Britain any prospectus offering for subscription shares in or debentures of 
a company incorporated or to be incorporated outside Great Britain, 
whether the company has or has not established, or when formed will 
or will not establish, a place of business in Great Britain, — 

(a) if, where the prospectus includes a statement purporting to be made 

by an expert, he has not given, or has before delivery of the 
prospectus for registration withdrawn, his written consent to 
the issue of the prospectus with the statement included in the 
form and context in which it is included or there docs not appear 
in the prospectus a statement that he has given and has not 
withdrawn his consent as aforesaid ; or 

(b) if the prospectus does not have the effect, where an application is 

made in pursuance thereof, of rendering all persons concerned 
bound by all the provisions (other than penal provisions) of 
sections fifty and fifty-one of this Act so far as applicable. 

(2) In this section the expression '' expert ” includes engineer, valuer, 
accountant and any other person whose profession gives authority to a 
statement made by him, and for the purposes of this section a statement shall 
be deemed to be included in a prospectus if it is contained therein or in any 
report or memorandum appearing on the face thereof or by reference in- 
corporated therein or issued therewith. 

NOTES 

The section corresponds with section 110 (1), (6), (7) of the 1947 Act, which came 
into force on July 1, 1948. The section applies certain provisions of this Act relating to 
prospectuses to companies to which this Part of the Act applies, i.e., to companies 
within the meaning of section 406. The relevant provisions applied are those relating to 
experts (.see section 40) and to allotments (see sections 50, 51). The section applies the 
same construction to the expressions " expert ", and " statement included in a pro- 
spectus " as in section 46. The effect of the section is that persons who issue a pro- 
spectus of an oversea company have to put themselves in the position in which they 
would be if they were issuing a prospectus of a company incorporated in Great Britain. 

Definitions. — "Place of business" (section 415); "company", debenture", 
"prospectus", "share" (section 455 (1)); "person" (Interpretation Act 1889, 
section 19 ; 18 Halsbury’s Statutes 1009). 

420. Registration of prospectus.— (1) It shall not be lawful for 
any person to issue, circulate or distribute in Great Britain any prospectus 
offering for subscription shares in or debentures of a company incorporated 
or to be incorporated outside Great Britain, whether the company has or 
has not established, or when formed will or will not establish, a place of 
business in Great Britain, unless before the issue, circulation or distribution 
of the prospectus in Great Britain, a copy thereof certified by the chairman 
and two other directors of the company as having been approved by resolu- 
tion of the managing body has been delivered for registration to the registrar 
of companies, and the prospectus states on the face of it that a copy has been 
so delivered, and there is endorsed on or attached to the copy — 

(a) any consent to the issue of the prospectus required by the last 

foregoing section ; 

(b) a copy of any contract required by paragraph 14 of the Fourth 

Schedule to this Act to be stated in the prospectus or, in the case 
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of a contract not reduced into writing, a memorandum giving 
full particulars thereof or, if in the case of a prospectus deemed 
by virtue of a certificate granted under section four hundred and 
eighteen of this Act to comply with the requirements of that 
Schedule, a contract or a copy thereof or a memorandum of a 
contract is required to be available for inspection in connection 
with the application under that section to the stock exchange in 
question, a copy or, as the case may be, a memorandum of that 
contract ; and 

(c) where the persons making any report required by Part II of that 
Schedule have made therein or have, without giving the reasons, 
indicated therein any such adjustments as are mentioned in 
paragraph 29 of that Schedule a written statement signed by 
those persons setting out the adjustments and giving the reasons 
therefor. 

(2) 'I he references in paragraph (b) of the foregoing subsection to the 
copy of a contract required thereby to be endorsed on or attached to a copy 
of the prospectus shall, in the case of a contract wholly or partly in a foreign 
language, be taken as references to a copy of a translation of the contract 
in English or a copy embodying a translation in English of the parts in a 
foreign language, as the case may be, being a translation certified in the 
prescribed manner to be a correct translation, and the reference to a copy of 
a contract required to be available for inspection shall include a reference 
to a copy of a translation thereof or a copy embodying a translation of 
parts thereof. 


NOTES 

Tlic section combines section 354 (I) of the 1929 Act and section 110 (2) (4), (5) 
and (6) of the 1947 Act. The latter provisions came into force on July 1, 1948. 

Effect of changes. — The copy prospectus required to be filed with the Registrar 
of Companies must now have endorsed thereon or attached thereto, the consent of any 
expert under section 419, and the documents referred to in subsection (1) (b) and (c), 
supra (material contracts and reporting accountant’s statements) (subsection (1)). 
Any material contract so required to be disclosed, but which is in a foreign language, 
must be translated into English and a ccii;ified copy of the translation filed in its place 
(subsection (2)). 

Registration of prospectus. — Other than in relation to a prospectus not issued 
generally (as to which, see section 50), the section applies section 41 (1), mutatis mutandis 
to prospectuses coming within this Part of the Act. As to the companies to which these 
provisions refer, see section 406. 

Offering for subscription shares, etc. — Sec section 418. 

Other related provisions. — See section 38 (3). 

Definitions. — “ Certified ”, ” director ”, “ place of business ” (section 415) ; 
"company”, "debenture”, "director”, "prescribed”, "prospectus”, "registrar of 
companies ”, ” share ” (section 455 (1)). 


421. Penalty for contravention of four foregoing sections. — 

Any person who is knowingly responsible for the issue, circulation or distri- 
bution of a prospectus, or for the issue of a form of application for shares or 
debentures, in contravention of any of the provisions of the four last fore- 
going sections shall be liable to a fine not exceeding five hundred poimds. 

NOTES 

The section reproduces section 354 (6) of the 1929 Act as applied to the 1947 Act 
by section 110 (1) of the latter Act, which came into force on July 1, 1948. 

Effect of change. — The term ” person ” will now include an " expert ” (as defined 
in section 419 (2)); if the prospectus includes a misstatement by him. 

Definitions. — ” Debenture ”, ” share ”, " prospectus ” (sections 423 (3), 455 (1)). 

422. Civil liability for mis-statements in prospectus. — Section 
forty-three of this Act shall extend to every prospectus offering for subscrip- 
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tion shares in or debentures of a company incorporated or to be incorporated 
outside Great Britain, whether the company has or has not established, or 
when formed will or will not establish, a place of busdness in Great Britain, 
with the substitution, for references to section forty of this Act, of references 
to section four hundred and nineteen thereof. 

NOTES 

The section combines section 354 (5) of the 1929 Act and section 1 10 (1), (6), of the 
1947 Act. The latter provisions came into force on July 1, 1948. 

Effect of changes. — The provisions of section 43 with regard to liability for mis- 
statements in a prospectus are applied to prospectuses coming within the meaning of this 
Part of the Act, and references therein to section 40, will be construed as references to 
section 149. The effect is to apply the provisions of this Act relating to civil liability for 
misstatements in prospectuses of companies coming within this Part of the Act which 
were originally exempted from them by section 354 (2) of the 1929 Act. 

Definitions. — “ Place of business " (section 415) ; “ debenture “ prospectus ", 
“share" (.sections 423 (3), 455 (1)). 


423. Interpretation of provisions as to prospectuses. — (1) 

Where any document by which any shares in or debentures of a company 
incorporated outside Great Britain are offered for sale to the public would, 
if the company concerned had been a company within the meaning of this 
Act, have been deemed by virtue of section forty-five of this Act to be a 
prospectus issued by the company, that document shall be deemed to be, for 
the purpose of this Part of this Act, a prospectus issued by the company. 

(2) An offer of shares or debentures for subscription or sale to any 
person whose ordinary business it is to buy or sell shares or debentures, 
whether as principal or agent, shall not be deemed an offer to the public for 
the purposes of this Part of this Act. 

(3) In this Part of this Act the expressions “ prospectus “ shares ** 
and “ debentures have the same meanings as when used in relation to a 
company incorporated under this Act. 

NOTES 

The section combines section 354 (3), (4), (7) of the 1929 Act and section 110 (7) 
of the 1947 Act. The latter provision came into force on July 1, 1948. 

Effect of change. — The section applies .section 45 to prospectuses coming within 
this part of the Act, as regards an offer for sale to the public being deemed to be a pro- 
spectus issued by the company (see also section 418). Certain definitions of the 1929 
Act as amended by the 1947 Act are here incorporated (subsections (2), (4)). 

Definitions. — “ Agent ", " debenture ", " document ", “ prospectus ", “ share " 
(section 455 ( 1 ) ) . 


Part XI 

General Provisions as to Registration 

424. Registration offices in England and Scotland. — (1) For 

the purpo.ses of the registration of companies under this Act, there shall be 
offices in England and Scotland at such places as the Board of Trade think 
fit. 

(2) The Board of Trade may appoint such registrars, assistant registrars, 
clerks and servants as the Board think necessary for the registration of com- 
panies under this Act, and may make regulations with respect to their duties, 
and may remove any persons so appointed. 

(3) The salaries of the persons appointed under this section shall be 
fixed by the Board of Trade with the concurrence of the Treasury, and shall 
be paid out of money provided by Parliament. 

(4) The Board of Trade may require that the office of the registrar of 
the court exercising in respect of the winding up of companies the stannaries 
jurisdiction shall be one of the offices for the registration of companies within 
that jurisdiction. 
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(5) The Board may direct a seal or seals to be prepared for the authen- 
tication of documents required for or connected with the registration of 
companies. 

(6) Whenever any act is by this Act directed to be done to or by the 
registrar of companies, it shall, until the Board of Trade otherwise direct, 
be done to or by the existing registrar of companies in England or Scotland, 
as the case may be, or in his absence to or by such person as the Board may 
for the time being authorise : 

Provided that, in the event of the Board altering the constitution of the 
existing registry offices or any of them, any such act shall be done to or by 
such officer and at such place with reference to the local situation of the 
registered offices of the companies to be registered as the Board may appoint. 

NOTES 

The section reproduces section 312 of the 1929 Act. 

425. Fees. — (1) In respect of the several matters mentioned in the 
first column of the table set out in Part I of the Twelfth Schedule to this 
Act, there shall, subject to the limitations imposed by Part II of that 
Schedule, be paid to the registrar the several fees specified in the second 
column of that table : 

Provided that no fees shall be charged in respect of the registration in 
pursuance of Part VIII of this Act of a company if it is not registered as a 
limited company, or if before its registration as a limited company the 
liability of the shareholders was limited by some other Act of Parliament or 
by letters patent. 

(2) All fees paid to the registrar in pursuance of this Act shall be paid 
into the Exchequer. 

NOTES 

The section combines sections 313 and 327 of the 1929 Act and sections 81 (2), (3), 
122 (7) of the 1947 Act and the Eighth Sclicdule theretf). Tlie last-mentioned pro- 
visions of the 1947 Act, so far as they affect this section, came into force on July 1, 1948. 

Effect of changes. — Section 81 of the 1947 Act made certain alterations in the 
fees payable on registration by companies limited by guarantee and unlimited companies 
where either type of company has a share capital (now incorporated in the Twelfth 
Schedule, post). If the fees which would have been paid on the basis of its membership 
would be higher than those paid on the basis of the amount of its share capital, the 
higher fee is payable on registration and the articles must state the number of members 
with which it proposes to be registered, notwithstanding that it has a share capital (see 
section 7 (3)). Similar provision is made in the case of registration of an increase in 
share capital or membership. The details of the altered precisions are set out in the 
3 welfth Schedule, and these provisions are now applied by this section. Section 122 (7) 
and the Eighth Schedule to the 1947 Act, applied to that Act the provisions of the 1929 
Act as amended. Subsection (2), supra, now has that extended application. 


426. Inspection, production and evidence of documents kept 
by registrar. — (1) Any person may — 

(a) inspect the documents kept by the registrar of companies, on pay- 

ment of such fee as may be appointed by the Board of Trade, not 
exceeding one shilling for each inspection ; 

(b) require a certificate of the incorporation of any compan 5 ^ or a copy 

or extract of any other document or any part of any other 
document, to be certified by the registrar, on payment for the 
certificate, certified copy or extract of such fees as the Board of 
Trade may appoint, not exceeding five shillings for a certificate of 
incorporation and not exceeding sixpence for each folio of a 
certified copy or extract : 

Provided that, — 

(i) in relation to documents delivered to the registrar 
with a prospectus in pursuance of sub-paragraph (i) of para- 
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graph (b) of subsection (1) of section forty-one of this Act, 
the rights conferred by this subsection shall be exercisable 
only during the fourteen days beginning with the date of 
publication of the prospectus or with the permission of the 
Board of Trade, and in relation to documents so delivered in 
pursuance of paragraph (b) of subsection (1) of section four 
hundred and twenty of this Act the said rights shall be 
exercisable only during the fourteen days beginning with the 
date of the prospectus or with the permission of the Board of 
Trade ; and 

(ii) the right conferred by paragraph (a) of this subsection 
shall not extend to any copy sent to the registrar under 
section three hundred and seventy-two of this Act of a 
statement as to the affairs of a company or of any comments 
of the receiver or his successor or a continuing receiver or 
manager thereon, but only to the summary thereof, except 
where the person claiming the right either is or is the agent 
of a person stating himself in writing to be a member or 
creditor of the company to which the statement relates, and 
the right conferred by paragraph (b) of this subsection shall 
be similarly limited. 

(2) No process for compelling the production of any document kept 
by the registrar shall issue from any court except with the leave of that 
court, and any such process if issued shall bear thereon a statement that it 
is issued with the leave of the court. 

(3) A copy of, or extract from, any document kept and registered at 
any of the offices for the registration of companies in England or Scotland, 
certified to be a true copy under the hand of the registrar (whose official 
position it shall not be necessary to prove), shall in all legal proceedings be 
admissible in evidence as of equal validity with the original document. 

(4) Any person untruthfully stating himself in writing for the purposes 
of proviso (ii) to subsection (1) of this section to be a member or creditor of 
a company shall be liable to a fine not exceeding fifty pounds. 

(5) In the application of this section to Scotland, as in its application 
to England, a folio shall be deemed to consist of seventy- two words. 

NOTES 

The section combines section 314 of the 1929 Act and sections 63 (6), 64 (4), 85 (6) 
to (8), 110 (3) of the 1947 Act. The latter provisions came into force on July i, 1948. 

Effect of changes : Right of inspection. — (a) The right of any person to inspect 
or take copies of documents kept by the Registrar is limited as regards certain documents 
(see subsection (1) (i), supra) ; (b) the statement as to the affairs of a company and 
the comments thereon (if any), lodged with the Registrar under section 372 are privileged 
documents and no person will have the right to inspect or take a copy or extract thereof 
unless he is, or is the agent of, a member or creditor of the company to which the state- 
ment relates. The right of other persons is similarly limited (sec subsection (i) (ii), 
supra ) . Any person falsely stating himself to be a creditor or member of a company for 
the purpose of inspecting the statement or taking a copy or extracts of such privileged 
document (but not the summary), will be liable to a fine (subsection (4) supra). A 
receiver’s successor now includes a continuing receiver or manager (subsection (1), (ii)). 

Power of Registrar to dispose of documents. — See section 427. 

Right of inspection. — The changes effected by the 1947 Act deal with the right 
of inspection in the case of (a) pro.spectuses filed with the Registrar under sections 41 
and 420 and (b) the statement submitted by a receiver under section 372. As to (a), 
the 1929 Act allowed any person to inspect documents kept by the Registrar on payment 
of certain prescribed fees and any person could take a copy or extract thereof also upon 
payment. The documents which now have to be filed include copies of material con«« 
tracts, and so forth (see section 41 (1), 420 (2)), and while prospective subscribers to an 
issue have the opportunity of inspecting these documents, they are not permanently on 
record. The reason for this is that if they were, they might be of considerable help to 
competitors. Accordingly the right of inspection under subsection (1) (a), (b), supra, is 
limited in the manner indicated in the i)roviso to that subsection. Where inspection is 
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dcF^ired outride that period, permission of the Board of Trade is necessary (ibid). As to 
(b), the Act made similar provisions with respect to inspection, etc., of the receiver’s 
statement filed with the Registrar. This right of inspection, etc., is now limited to a 
summary of the statement and of the receiver’s comments, if any, except in the case of 
a member or creditor or the agent of such person (subsection (1) (b) proviso (ii)) and a 
penalty is now imposed for anyone untruthfully stating himself as such for the purpose 
of obtaining inspection of the full statement, etc., or of copies of or extracts from it 
(subsection (4)). 

Certificate of incorporation. — See section 15. 

Date of prospectus. — See section 37. 

Receiver or manager.— See .section 366, et seq. 

Office for registration of companies. — See section 424. 

Definitions. — “ Member ” (section 26) ; “ agent ”, ” company ”, ” document ”, 
” prospectus ”, ” registrar of companies ”, ” the Court ” (section 455 (1)) ; ” person ” 
(Interpretation Act, 1889, section 19; 18 Halsbury’s Statutes 1001); “writing” 

(ibid., section 20). 


427. Power of registrar in England to direct removal of docu- 
ments to Public Record Office. — ^(1 ) Where a company has been dissolved, 
whether under this Act or otherwise, the registrar may, at any time after 
the expiration of two years from the date of the dissolution, direct that any 
documents in his custody relating to that company may be removed to the 
Public Record Office, and documents in respect of which any such direction 
is given shall be disposed of in accordance with the provisions of the Public 
Record Office Acts, 1838 to 1898, and the rules made thereunder. 

(2) In this section the expression company '' includes a company 
provisionally or completely registered under the Act 7 and 8 Victoria 
chapter one hundred and ten. 

(3) This section shall not extend to Scotland. 

NOTES 

The section combines section 314 (1) of the 1929 Act and sections 82 (2) and 109 
(1) of the 1947 Act. The latter provisions came into force on July 1, 1948. 

Effect of changes. — The proviso to section 314 (1) of the 1929 Act, as amended 
supra, now gives the Registrar power to direct, at any time, after the expiration of 
2 years from the date of a company’s dissolution (including a dissolution under earlier 
Acts as well as under this Act), that any documents in his custody relating to that com- 
pany may be removed to the Public Record Office for disposal in accordance with the 
Public Record Office Acts, 1838 to 1898 (8 Halsbury’s Statutes, 200, 248). This 
provision, however, will not now extend to documents of and relating to Scottish 
companies. 

Dissolution of company. — See sections 274, 290, 300, 352, 353. 

Definitions. — “Company”, document”, “registrar of companies” (section 
455 (1)). 

428. Enforcement of duty of company to make returns to 
registrar. — (1) If a company, having made default in complying with any 
provision of this Act which requires it to file with, deliver or send to the 
registrar of companies any return, account or other document, or to give 
notice to him of any matter, fails to make good the default within fourteen 
days after the service of a notice on the company requiring it to do so, the 
court may, on an application made to the court by any member or creditor 
of the company or by the registrar of companies, make an order directing 
the company and any officer thereof to make good the default within such 
time as may be specified in the order. 

(2) Any such order may provide that all costs of and incidental to the 
application shall be borne by the company or by any officers of the company 
responsible for the default. 

(3) Nothing in this section shall be taken to prejudice the operation of 
any enactment imposing penalties on a company or its officers in respect of 
any such default as aforesaid. 
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NOTES 

The section reproduces section 315 of the 1929 Act except for a minor amendment 
as to the persons liable to make returns, effected by section 122 (7) of the 1947 Act and 
the Eighth Schedule thereto. The latter provisions, so far as they affect this section, 
came into force on July 1, 1948. 

Effect of changes. — The persons liable to make the returns and against whom the 
Court may make an order for that purpose includes any “ officer " of the company, 
that expression now being interpreted as defined in section 455 (1). 

Application by a member or creditor. — ^The application is by summons under 
R.S.C., Order 53B, rule 8 (j), and should be made against the company, and in a proper 
case against any officer alleged to be re.sponsible for the default. The officer may be 
made to pay the costs. The application may be made by any member or creditor or 
by the Registrar. A respondent to an originating summons under this provision must 
enter an appearance (ibid., rule 9). The evidence must prove the default, .service of the 
notice and default in complying with it, and, except where the applicant is the Registrar, 
the status of the applicant as creditor or member. 

Definitions. — " Member (section 26) ; accounts ”, ” company ", " document " 
“ officer " registrar of companies ", “ the Court " (section 455 (1)). 


Part XII 

Miscellaneous Provisions with respect to Banking and Insurance 

Companies, and certain Societies, Partnerships and 

Unregistered Companies 

Provisions relating to Banking and Insurance Companies 

429. Prohibition of banking partnerships with more than ten 
members. — No company, association or partnership consisting of more than 
ten persons shall be formed for the purpose of carrying on the business of 
banking, unless it is registered as a company under this Act, or is formed in 
pursuance of some other Act of Parliament, or of letters patent. 

NOTES 

The section reproduces section 358 of the 1929 Act. 

Carrying on business of banking. — A savings bank company is not necessarily 
a banking company within the section (Re Disirict Savmgs Bank, Ltd., Ex parte Coe 
(1861), 3 De G. F. & J. 335 ; 3 Digest 134, 97). 

Formed in pursuance of some other Act of Parliament. — These words 
probably mean formed and having its existence recognised by another statute (Re 
Ilfracombe Permayient Mutual Benefit Building Society, [1901] 1 Ch. 102 ; 9 Digest 
75, 273). 

Prohibition of partnership in other cases. — Sec section 434. 

Registration under this Act. — See generally, sections 1, 12, 16. 

430. On registration of banking company with limited liability, 
notice to be given to customers. — (1) Where a banking company which 
was in existence on the seventh day of August, eighteen hundred and sixty- 
two, proposes to register as a limited company, it shall, at least thirty days 
before so registering, give notice of its intention so to register to every person 
who has a banking account with the company, either by delivery of the 
notice to him, or by posting it to him at, or delivering it at, his last known 
address. 

(2) If the company omits to give the notice required by this section, 
then, as between the company and the person for the time being interested 
in the account in respect of which the notice ought to have been given, and 
so far as respects the account down to the time at which notice is given, but 
not further or otherwise, the certificate of registration with limited liability 
shall have no operation. 

NOTES 

The section reproduces section 359 of the 1929 Act. 

Registration as a limited company. — See sections 1, 12 et seq. 

Notice. — For form of notice, see Encyclopaedia of Forms and Precedents 
(2nd Edn.), Vol. 4, p. 20. 
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431. Liability of bank of issue unlimited in respect of notes. — 

(1) A bank of issue registered under this Act as a limited company shall not 
tx) entitled to limited liability in respect of its notes, and the members thereof 
shall be liable in respect of its notes in the same manner as if it had been 
registered as unlimited : 

Provided that, if, in the event of the company being wound up, the 
general assets are insufficient to satisfy the claims of both the note-holders 
and the general creditors, then the members, after satisfying the remaining 
demands of the note-holders, shall be liable to contribute towards payment 
of the debts of the general creditors a sum equal to the amount received 
by the note-holders out of the general assets. 

(2) For the puiq^oses of this section, the expression “ the general 
assets " means the funds available for payment of the general creditor as 
well as the note-holder. 

(3) Any bank of issue registered und(T this Act as a limited company 
may state on its notes that the limited liability does not extend to its notes, 
and that the m(*mbers of the company are liable in respect of its notes in the 
same manner as if it had been registered as an unlimited company. 

NOTES 

The section reproduces section 360 of the 1929 Act. 

Registered under this Act. — See sections I, 12, 16. 

Definitions. — “Limited company", “unlimited company" (section 1) ; 
member " (section 26). 

432. Privileges of banks making annual return. — (1) Where a 
company carrying on the business of bankers has duly forwarded to the 
registrar of companies the annual return required by section one hundred 
and twenty-four of this Act and has added thereto a statement of the names 
of the several places where it carries on business, the company — 

(a) shall not be required to furnish to the Commissioners of Inland 

Revenue any returns under the provisions of the Country Bankers 
Act, 1826, the Bankers (Scotland) Act, 1826, section twenty-one 
of the Bank Charter Act, 1844, or section thirteen of the Bank 
Notes (Scotland) Act, 1845 ; and 

(b) shall be deemed to be a “ bank ” and bankers ” within the 

meaning of the Bankers’ Books ICvidence Act, 1879. 

(2) '] he fact of the said annual return and statement having been duly 
forwarded may be proved in any legal proceedings by the certificate of the 
registrar. 

NOTES 

The section reproduces section 361 of the 1929 Act. 

Statement of place of business.^ — See Board of Trade Form No. 24 (S.R. & O 
1929 No. 823, Schedule, Appendix V, post). 

Disclosure In accounts. — See Eighth Schedule, Part III. 

433. Banking and certain other companies to publish periodical 
statement. — (1) Every company, being a limited banking company or 
an insurance company or a deposit, provident, or benefit society, shall, 
before it commences business, and also on the first Monday in February 
and the first Tuesday in August in every year during which it carries on 
business, make a statement in the form set out in the Thirteenth Schedule 
to this Act, or as near thereto as circumstances admit. 

(2) A copy of the statement shall be put up in a conspicuous place in 
the registered office of the company, and in every branch office or place 
where the business of the company is carried on. 

(3) Every member and every creditor of the company shall be entitled 
to a copy of the statement, on payment of a sum not exceeding sixpence. 



SECTION 434 


345 


(4) If default is made in complying with this section, the company 
and every officer of the company who is in default shall be liable to a default 
fine. 

(5) For the purposes of this Act a company which carries on the business 
of insurance in common with any other business or businesses shall be 
deemed to be an insurance company. 

(6) This section shall not apply to any assurance company to which the 
provisions of the Assurance Companies Act, 1909, as to the accomits and 
balance sheet to be prepared annually and deposited by such a company 
apply, if the company complies with those provisions. 

NOTES 

The section reproduces section 131 of the 1929 Act except for a minor amendment 
as to the persons liable for default, effected by section 105 (i) of the 1947 Act and the 
h'ifth Schedule thereto. The latter provision came into force on July 1, 1948. The 
effect of the section is the same. 

Limited banking company. — See section 429. 

Registered office. — See section 107. 

Assurance companies. — See section 456 and the Sixteenth Schedule. 

Balance sheet provisions. — See the Eighth Schedule and in particular ibid., 
Part III. 

Definitions. — “ Member ” (section 26) ; “ default fine ”, ” officer who is in 

default ” (section 440) ; ” account ”, ” company ” officer ” (section 455 (1)). 


Prohibition of Partnerships with more than tiventy Members 

434. Prohibition of partnerships with more than twenty 
members. — (1) No company, association, or partnership consisting of 
more than twenty persons shall be formed for the purpose of carrying on any 
business (other than the business of banking) that has for its object the 
acquisition of gain by the company, association, or partnership, or by the 
individual members thereof, unless it is registered as a company under this 
Act, or is formed in pursuance of some other Act of Parliament, or of letters 
patent, or is a company engaged in working mines within the stannaries 
and subject to the jurisdiction of the court exercising the stannaries juris- 
diction. 

(2) This .section shall not apply in relation to any body of persons for 
the time being approved for the purposes of Part I of the War Risks Insurance 
Act, 1939, by the Minister of Transport, being a body the objects of which 
are or include the carrying on of business by way of the rc-insurance of risks 
which may be re-insured under any agreement for the purpo.se mentioned 
in paragraph (b) of subsection (1) of section one of that Act. 

NOTES 

The .section reproduces section 357 of the 1929 Act as amended by subsequent 
enactments. 

Banking business. — See section 429. 

Formed in pursuance of some other Act of Parliament. — Sec note to 
section 429. 

Formed in pursuance of letters patent. — See generally, 5 Ilalsbury's Laws 
(2nd Edn.), pp. 834 et seq., as to the power of the Crown to incorporate companies 
and the provisions of the Chartefed Companies Act. 1837. 

Company, association or partnership. — The terms ” company ” and 
” association ” as distinguished from ” partnership ” probably imply a combination 
in which the partners can change without consent as between the partners or novation 
as regards the auditors (Smith v. Anderson (1880), 15 Ch.D. 247, C.A. ; 9 Digest 72, 
255). An association would imply a combination of persons to carry out a particular 
adventure (ibid.). 

Carrying on a business. — This does not imply strictly a trade but rather 
something more extensive (Harris v. Amery (1865), I^.K. 1 C.F. 148 ; 43 Digest 7, 23). 
A limited company formed under the laws of another country, may trade here without 
being incorporated according to the laws of this country (Bateman v. Service (1881), 

6 App. Cas. 386, at p. 391 ; 10 Dige.st 1200, a). 
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Gain. — Cf. section 14 (1). The term means acquisition, not necessarily confined 
to pecuniary gain, and less still to commercial profit. An indemnity against a trading 
loss is gain (Re Padstow Total Loss and Collision Assurance Association (1882), 20 Ch.D. 
137, C.A. ; 9 Digest 74, 266). An association whose objects are charitable may register 
under section 19. 

Formed. — I.e., formed in this country. If; however, such a company is 
incorporated outside Great Britain, but has a place of business here, the provisions of 
Part X of this Act will apply. If such company has no place of business here, it cannot 
be wound up in this country (Re Lloyd Generale Italiano (1885), 29 Ch.D. 219 ; 
10 Digest 1208, 8549) (see also section 399). An association of more than twenty 
members is illegal even though its numbers were less than twenty when formed (Re 
Thomas, Ex parte Poppleton (1884), 14 Q.B.D. 379; 9 Digest 73, 258). An illegal 
association cannot recover debts (Jennings v. Hammond (1882), 9 Q.B.D. 225 ; 
9 Digest 75, 270), but a person embezzling money from that association can be 
convicted (R. v. Tankard, [1894] 1 Q.B.D. 548; 15 Digest 932, 10275), (but see also 
Marrs v. Thomson (1902), 86 L.T. 759; 9 Digest 76, 274). An illegal association 
which subsequently becomes legal may sue for a debt in certain cases (Re Thomas, 
Ex parte Poppleton, supra). 

Part I of War Risks Insurance Act» 1939. — See ibid., section 5 (32 Halsbury’s 
Statutes 918). 


Application of certain Provisions of this Act to Unregistered Companies 

435. Application of certain provisions of this Act to unregistered 
companies. — (1) Ihc provisions of this Act specified in the second column 
of the Fourteenth Schedule to this Act (which respectively relate to the 
matters referred to in the first column of that Schedule) shall apply to all 
bodies corporate incorporated in and having a principal place of business in 
Great Britain, other than those mentioned in the next following subsection, 
as if they were companies registered under this Act, but subject to any 
limitations mentioned in relation to those provisions respectively in the third 
column of that Schedule and to such adaptations and modifications (if any) 
as may be specified by regulations made by the Board of Trade. 

(2) The said provisions shall not apply by virtue of this section to any 
of the following, that is to say : — 

(a) any body incorporated by or registered under any public general 

Act of Parliament ; and 

(b) any body not formed for the purpose of carrying on a business 

which has for its object the acquisition of gain by the body or by 

the individual members thereof ; and 

(c) any body for the time being exempted by direction of the Board of 

Trade. 

(3) 1 he said provisions shall apply also in like manner in relation to any 
unincorporated body of persons entitled by virtue of letters patent to any of 
the privileges conferred by the Chartered Companies Act, 1837, and not 
registered under any other public general Act of Parliament, but subject to 
the like exceptions as arc provided for in the case of bodies corporate by 
paragraphs (b) and (c) of the last foregoing subsection. 

(4) This section shall not repeal or revoke in whole or in part any 
enactment, royal charter or other instrument constituting or regulating any 
body in relation to which the said provisions are applied by virtue of this 
section, or restrict the power of His Majesty to grant a charter in lieu of or 
supplementary to any such charter as aforesaid ; but, in relation to any such 
body, the operation of any such enactment, charter or instrument shall be 
suspended in so far as it is inconsistent with any of the said provisions as 
they apply for the time being to that body. 

(5) The powers to make regulations conferred by this section and the 
Fourteenth Schedule to this Act on the Board of Trade shall be exercisable 
by statutory instrument which shall be subject to annulment in pursuance 
of resolution of either House of Parliament. 
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NOTES 

The section substantially reproduces section 108 of tfie 1947 Act, which came into 
force on July 1, 1948. 

The section applies certain provisions of this Act to unregistered companies, 
that is, to all bodies corporate which are incorporated in and have a principal place 
of business in Great Britain, and to unincorporated bodies entitled by letters patent 
to any of the privileges conferred by the Chartered Companies Act, 1837, except those 
incorporated by or registered under a public general Act of Parliament, or which is 
non-profit making or is exempted by the Board of Trade. 

These provisions do not repeal or revoke any enactment, royal charter or other 
instrument constituting or regulating any such body, neither do they restrict the 
power of the King to grant a charter in lieu or supplementary to any previous charter. 
Where, however, anything in the enactment, charter, etc., is inconsistent with these 
provisions, these provisions will prevail. For the provisions of the Chartered Companies 
Act, 1837, see 5 Halsbury’s Laws (2nd Edn.), pp. 834 to 840. As to unregistered 
companies generally, see ibid., pp. 816 et seq. 

Regulations. — See Companies (Unregistered Companies) Regulations, 1948 
(S.I. 1948 No. 1398), Appendix III, post, made under the 1947 Act, s. 108. 

Statutory instrument. — Sec the Statutory Instruments Act, 1946 (39 Halsbury’s 
Statutes 783). 

Part XIII 
General 

Form of Registers, etc, 

436. Form of registers, etc. — (1) Any register, index, minute 
book or book of account required by this Act to be kept by a company 
may be kept either by making entries in bound books or by recording the 
matters in question in any other manner. 

(2) Where any such register, index, minute book or book of account 
is not kept by making entries in a bound book, but by some other means, 
adequate precautions shall be taken for guarding against falsification and 
facilitating its discovery, and where default is made in complying with this 
subsection, the company and every officer of the company who is in default 
shall be liable to a fine not exceeding fifty pounds and further shall be liable 
to a default fine. 


NOTES 

The section reproduces section 119 of the 1947 Act, which came into force on 
July 1, 1948. 

The effect of the section is that loosc-lcaf records and other accounts, records, 
etc., of the company not kept in a bound book may be kept as valid books of account, 
etc., provided adequate precautions arc taken for guarding against falsification and 
for facilitating its discovery. Under the 1929 Act it was doubtful whether the keeping 
of loose-leaf records constituted a compliance with the requirements of that Act. 
This section, however, removes that doubt subject to reasonable safeguards being 
employed. Thus, loose-leaf account books kept under a mechanical book-keeping 
system come within the terms of this section so as to be books of account of the company 
provided the necessary safeguards are taken. 

Register. — For examples of registers to be kept under this Act, see sections 
95 (register of charges), 110 (register of members), 119 (dominion register) , 195 (register 
of directors’ shareholdings), 200 (register of directors and secretaries). 

Index. — See section 111 (index of members). 

Minutes. — See section 145 (minutes of proceedings). 

Book of account. — See sections 147 (keeping of proper books of account), 340 
(books as evidence). Sec also section 331. 

Definitions. — “ Default fine ”, ” officer who is in default ” (section 440) ; 
” accounts ”, ” book and/or paper ”, ” company ”, ” officer ” (section 455 (1)). 

Service of Documents 

437. Service of documents on a company. — (1) A document 
may be served on a company by leaving it at or sending it by post to the 
registered office of the company. 

(2) Where a company registered in Scotland carries on business in 
England, the process of any court in England may be served on the company 
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by leaving it at or by sending it by post to the principal place of business 
of the company in England, addressed to the manager or other head officer 
in England of the company. 

(3) Where process is served on a company by subsection (2) of this 
section the person issuing out the process shall send a copy thereof by post 
to the registered office of the company. 

NOTES 

The section reproduces section 370 of the 1929 Act. Cf. R.S.C. Order 9 rule 8. 

Registered office.- — Sec section 107. 

Service by post. — Service is deemed to be effected by properly addressing, 
preparing, and posting a letter containing the ]iroccss and, unless the contrary is 
proved, to have been effected at the time at which the letter would be delivered in 
the ordinary course of post (Interpretation Act, 1889, section 26 ; 18 llalsbury's 

Statutes 1002). 

Carrying on business. — See note to section 407. An appearance to a writ served 
on the officer of a branch of a company is valid, and a letter stating that tlie appearance 
is only for the branch is of no effect {Leader, Plunkett and Leader v. Direction der~ 
Disconto-Gesellschaft (1914), 31 T.L.R. 83; 13 Digest 432, 1548). 

For consideration of the tests to be applied as to whether a company carries on 
business in England, sec The Lalandia, [1933] P. 56 ; Digest Supp. Where a board 
of directors of a company engage in raising money in hmgland by an issue of debentures 
to finance its trading operations, the company is carrying on business in England 
{A(t. Dampshib Hercules v. Grand Trunk Pacific Rail. Co., [1912] 1 K.B. 222, C.A. ; 
13 Digest 432, 1546). 

Definitions. — Company ”, ” document ”, ” officer ” (section 455 (1)). 


Offences 

438. Penalty for false statements. — If any person in any return, 
report, certificate, balance sheet, or other document, required by or for the 
purposes of any of the provisions of this Act specified in the Fifteenth 
Schedule hereto, wilfully makes a statement false in any material particular, 
knowing it to be false, he shall be guilty of a misdemeanour, and shall be 
liable on conviction in Scotland on indictment to imprisonment for a term 
not exceeding two 3 ^ears, with or without hard labour, and be liable on 
summary conviction in England or Scotland to imprisonment for a term 
not exceeding four months, with or without hard labour, and in either case 
to a fine in lieu of or in addition to such imprisonment as aforesaid : 

Provided that — 

(a) the fine imposed on summary conviction shall not exceed one 

hundred pounds ; 

(b) nothing in this section shall affect the provisions of the Perjury 

Act, 1911, or the False Oaths (Scotland) Act, 1933. 

NOTES 

The section reproduces section 362 of the 1929 Act, as applied to the provisions 
of the 1947 Act by sections 22 (1), 55 (2), 67 (7), 84 (7), and 112 (3) of the latter Act. 
The last-mentioned provisions came into force on July 1, 1948. The section also adds 
a saving for the provisions of the False Oaths (Scotland) Act, 1933. 

Effect of changes. — The above-mentioned sections of the 1947 Act introduced 
new requirements with regard to accounts, prosj)cctuses, etc., and the provisions of 
section 362 of the 1929 Act were extended so as to impose the penalties provided by 
the section for false statements in the documents required for the purposes of those 
sections. These provisions relate to (i) the auditor's report (see section 162) ; (ii) the 
signature of the annual return, etc. (see .sections 127, 128) ; (iii) statement in lieu of 
prospectus (sec sections 30, 48) ; (iv) information in cases where a receiver or manager 
is ai^pointed under section 372 ; (v) accounts of overseas companies (see section 410). 
These provisions are now added to those specified in the Fifteenth Schedule (which 
corresponds with the Elevcntli Schedule to the 1929 Act). 

False Oaths (Scotland) Act, 1933. — This Act makes it an offence {inter alia) 
to make false statements in statutory returns, and corresponds to some extent with 
the l^erjury Act, 1911 (4 Halsbury's Statutes 772), in England. This statutory 
provision did not exist in Scotland at the time when the 1929 Act was passed and so 
no saving clause was required in section 362 of that Act, as was necessary in the case 
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of the Perjury Act, 1911 (4 Halsbury's Statutes 772). In re-enacting the section in 
the present Act, it was therefore necessary expressly to save the provisions of the 
Scottish Act, as well as those of the English Act. 

Definitions. — Document ” (section 455 (1)); “person" (Interpretation Act, 
1889, section 19 ; 18 Halsbury’s Statutes 1001). 

439. Penalty for improper use of word “limited.’’ — If any 

person or persons trade or carry on business under any name or title of 
which limited/' or any contraction or imitation of that word, is the last 
word, that person or those persons shall, unless duly incorporated with 
limited liability, be liable to a fine not exceeding five pounds for every 
day upon which that name or title has been used. 

NOTE 

The section reproduces section 364 of the 1929 Act. 


440. Provision with respect to default fines and meaning of 
“officer in default.’’ — (1) Where by any enactment in this Act it is 
provided that a company and every officer of the company who is in default 
shall be liable to a default fine, the company and every such officer shall, 
for every day during which the default, refusal or contravention continues, 
be liable to a fine not exceeding such amount as is specified in the said 
enactment, or, if the amount of the fine is not so specified, to a fine not 
exceeding five pounds. 

(2) For the purpose of any enactment in this Act which provides 
that an officer of a company who is in default shall be liable to a fine or 
penalty, the expression “ officer who is in default '' means any officer of the 
company, who knowingly and wilfully authorises or permits the default, 
refusal or contravention mentioned in the enactment. 

NOTES 

The section reproduces section 365 of the 1929 Act, with a minor drafting 
amendment substituting the general word “ officer " for the words “ director, manager, 
secretary or other officer " in subsection (2), effected by section 122 (4) and the Seventh 
Schedule to the 1947 Act, and as extended to apply to the provisions of the latter Act 
by ibid., 122 (7) and the Eighth Schedule. These provisions of the 1947 Act, so far 
as they concern this section, came into force on July 1, 1948. 

Officer who is in default. — See also Beck v. Board of Trade Solicitor (1932), 
76 Sol. Jo. 414 ; Digest Supp. 


441. Production and inspection of books where offence 
suspected. — (1) If on an application made — 

(a) in England, to a judge of the High Court in chambers by the 

Director of Public Prosecutions, the Board of Trade or a chief 
officer of police ; or 

(b) in Scotland, to one of the Lords Commissioners of Justiciary by 

the Lord Advocate ; 

there is shown to be reasonable cause to believe that any person has, while 
an officer of a company, committed an offence in connection with the 
management of the company's affairs and that evidence of the commission 
of the offence is to be found in any books or papers of or under the control 
of the company, an order may be made — 

(i) authorising any person named therein to inspect the said books 

or papers or any of them for the purpose of investigating and 
obtaining evidence of the offence ; or 

(ii) requiring the secretary of the company or such other officer thereof 

as may be named in the order to produce the said books or 
papers or any of them to a person named in the order at a place 
so named. 
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(2) The foregoing subsection shall apply also in relation to any books 
or papers of a person carrying on the business of banking so far as they 
relate to the company’s affairs, as it applies to any books or papers of or 
under the control of the company, except that no such order as is referred 
to in paragraph (ii) thereof shall be made by virtue of this subsection. 

(3) The decision of a judge of the High Court or of any of the Lords 
Commissioners of Justiciary on an application under this section shall not 
be appealable. 

(4) In this section the expression chief officer of police ” has (subject 
to the provisions of the Police Act, 1946, and the Police (Scotland) Act, 
1946) the same meaning as in the Police Pensions Act, 1921. 

NOTES 

The section reproduces section 102 of the 1947 Act, which came into force on 
July 1. 1948. 

General note. — The power to inspect books of companies in connection with 
the management of which an offence is suspected to have been committed is strengthened 
by this section. Where such an offence is reasonably suspected and it is thought 
that evidence thereof is to be found in any books or papers of or under the control of 
the company, an application may be made by (a) the Director of Public Prosecution, 
the Board of Trade, or a chief officer of police in England, or (b) by the Lord Advocate 
in Scotland, to a Judge in Chambers (or, in Scotland, to a Lord Commissioner of 
Justiciary) for an order authorising any person named therein to inspect any or all 
of such books and papers for the purpose of obtaining such evidence or requiring the 
secretary or other named officer to produce all or any of them to the persons named 
in the order. An order may also be obtained to investigate all bankers' books and papers 
so far as they relate to the company's affairs. The decision on any such application 
is final. The application is by summons (R.S.C. Order 53B, r. 8 (r) ; S.I. 1948, 
No. 1756). 

Chief officer of police. — This expression is defined in the Police Pensions Act, 
1921 (12 Halsbury’s Statutes 873), as being, in the case of the City of London, the 
Commissioner of City of London Police, in the Metropolitan Police District, the Com- 
missioner of the police of the metropolis, in the Tyne area, the superintendent or other 
officer having the chief command of the police in that area, and in a county or borough, 
the chief con.stable (Police Pensions Act, 1921, Third Schedule, Part I, col. 3 ; 
12 Halsbury's Statutes 894). In the case of Scotland, it means the chief constable of 
a county or burgh {ihid., Part II, col. 3). The Police Act, 1946 (39 Halsbury's Statutes 
616), and the Police (Scotland) Act, 1946, provide for the amalgamation of certain 
police areas, and, where such an amalgamation has taken place, the reference to the 
chief constable of a county in any enactment relating to the county police in its appli- 
cation to such combined area is to be read as a reference to the chief constable of the 
combined area (or in Scotland, of the combined force (Police Act, 1946, Second Schedule 
(39 Halsbury's Statutes 634) ; Police (Scotland) Act, 1946, First Schedule). 

Definitions. — “ Book and/or paper ", " company ", " officer " (section 455 (1)) ; 
" person " (Interpretation Act, 1889, section 19 ; 18 Halsbury’s Statutes 1001). 

442. Provisions as to summary proceedings. — (1) All offences 
under this Act made punishable by any fine may be prosecuted under the 
Summary Jurisdiction Acts, and proceedings under those Acts in respect 
of any such offence may, notwithstanding anything to the contrary therein, 
be taken by the Director of Public Prosecutions or by the Board of Trade 
at any time within twelve months from the date on which evidence sufficient 
in the opinion of the Director or the Board, as the case may be, to justify 
the proceedings comes to his cr their knowledge : 

Provided that proceedings shall not be so taken more than three years 
after the commission of the offence. 

(2) For the purposes of the foregoing subsection, a certificate of the 
Director of Public Prosecutions or the Board of Trade as to the date on 
which such evidence as aforesaid came to his or their knowledge shall be 
conclusive evidence thereof. 

(3) In the application of this section to Scotland, any reference to the 
Director of Public Prosecutions and the first reference to the Board of 
Trade shall be omitted, and for any reference to evidence sufficient to 
justify proceedings there shall be substituted a reference to evidence sufficient 



SECTION 443 


351 


to justify a report to the Lord Advocate with a view to consideration of 
the question of proceedings 

(4) Subsection (1) of this section, so far as it relates to the time within 
which proceedings may be taken, and subsections (2) and (3) thereof shall 
apply to proceedings in respect of offences under the Companies Act, 1929, 
or the Companies Act, 1947, that may be prosecuted under the Summary 
Jurisdiction Acts as it applies to proceedings in respect of the offences 
mentioned in the said subsection (1) : 

Provided that this subsection shall not have effect in relation to any 
proceedings if the time allowed under the said Acts apart from this section 
for taking them had already expired before the commencement of this Act. 

NOTES 

The section combines sections 366 of the 1929 Act and section 104 of the 1947 Act, 
as applied to the latter Act by ibid., section 122 (7) and the Seventh Schedule. The 
last-mentioned provision came into force on December 1, 1947, and section 104 of the 
1947 Act came into force on July 1, 1948. 

The section amplifies the provision of section 366 of the 1929 Act that all offences 
made punishable by a fine under the Act may be prosecuted under the Summary 
Jurisdiction Acts. It is now provided that summary proceedings in respect of any 
offence under the Act may be taken at any time within twelve months from the date 
on which evidence sufficient, in England, in the opinion of the Director of Public 
Prosecutions or the Board of Trade to justify proceedings, or in Scotland, to justify 
a report to the Lord Advocate with a view to consideration of the question of 
proceedings, comes to the knowledge of the relevant department. In England, the 
proceedings may be instituted by the L^ircctor of Public Prosecutions or by the Board 
of Trade, but may not, in England or Scotland, be taken more than three years after 
the commission of the offench. A certificate of the Director or Board as to the date 
on which sufficient evidence came to their knowledge is conclusive evidence of the fact. 
In the case of offences committed before July 1, 1948, if the offence was committed 
six months or more before that date and the time limit for summary proceedings under 
the Summary Jurisdiction Acts had therefore already expired, the extended time 
limit provided by the section will not apply. If it was committed less than six months 
before July 1, 1948, the extended time limit applies and summary proceedings may be 
brought within three years of the commission of the offence or twelve months from 
the date that evidence sufficient to justify the j^rosecution is available, whichever 
date is the earlier. A similar provision already exists in section 164 (2) of the 
Bankruptcy Act, 1914 (1 Halsbury’s Statutes 703). 

Proceedings under the Summary Jurisdiction Acts. — The Summary 
Jurisdiction Act, 1848 (11 Halsbury's Statutes 270), imposes a limitation of six months 
from the date of commission of the offence after which summary proceedings cannot 
be brought. This does not prevent proceedings being brought on indictment, in the 
case of an indictable offence. On a summons for default in making annual returns 
a Court of Summary Jurisdiction is not bound to accept the register as conclusive, 
but should accept it as correct unless it is clearly proved that the entries and the 
returns based on ‘them are so false and misleading as not to be a compliance with the 
Act (Re Briton Medical and General Life Association (1888), 39 Ch.D. 61 ; 9 Dig'\st 
584, 3912). If the Court exceeds its jurisdiction, prohibition will lie (ibid., at p. 64). 

Director of Public Prosecution or the Board of Trade. — This does not 
apply to Scotland (see subsection (3), supra). 

More than three years after commission of offence. — Cf. the Bankruptcy 
Act, 1914, section 164 (2) (1 Halsbury's Statutes 703). This is the upper limit within 
which proceedings must be taken, provided sufficient evidence was not available 
earlier. 


443. Proceedings on indictment in Scotland against bodies 
corporate. — (1) In any proceedings on indictment against a body 
corporate for an offence against this Act the indictment may be served by — • 

(a) delivery of a copy with notice to appear attached thereto at the 

registered office or, if there is no registered office, at the principal 
jolace of business of the body corporate ; and 

(b) delivery in Scotland of a copy of the indictment with notice to 

appear attached thereto to the secretary or any director or to 
any person in charge of any principal place of business of the 
body corporate. 
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Where a registered letter containing a copy of the indictment has been 
sent by post to the registered office or principal place of business of the 
body corporate, an acknowledgment or certificate of the delivery of the 
letter issued by the Postmaster General in pursuance of regulations under 
the Post Office Act, 1908, shall be sufficient evidence of the delivery of 
the letter at the registered office or place of business on the day specified 
in such acknowledgment or certificate. 

(2) In any such proceedings as aforesaid the body corporate may 
appear, and any pica or notice on behalf of the body may be tendered or 
given — 

(a) in the High Court of Justiciary by counsel or by a representative 

of the body corporate ; and 

(b) in the sheriff court by counsel or by a solicitor or by a representative 

of the body corporate. 

(3) Where at the first diet in any such proceedings as aforesaid the 
body corporate does not appear or tender any plea in accordance with the 
provisions of the last foregoing subsection, it shall be deemed to have 
tendered a plea of not guilty. 

(4) Where at the second diet in any such proceedings as aforesaid the 
body corporate does not appear in accordance with the provisions of sub- 
section (2) of this section, the court shall, on the motion of the prosecutor, 
if it is satisfied that the provisions of subsection (1) of this section have 
been complied with, proceed to hear and dispose ^of the case in the absence 
of the body corporate. 

(5) Where in any such proceedings as aforesaid a body corporate is 
sentenced to a fine, the fine may be recovered in like manner in all respects 
as if a copy of the sentence certified by the clerk of the court were an extract 
decree of the Court of Session for the payment of the amount of the fine 
by the body corporate to the King’s and Lord Treasurer’s Remembrancer. 

(6) Notwithstanding anything contained in sections twenty-eight or 
twenty-nine of the Criminal Procedure (Scotland) Act, 1887, it shall not be 
necessary for a plea tendered by counsel or by a solicitor in accordance with 
the provisions of subsection (2) of this section to be signed. 

(7) If on the application of the procurator fiscal, a sheriff is satisfied 
that there is reasonable ground for suspecting that an offence against this 
Act has been or is being committed by a body corporate, the sheriff shall 
have the like power to grant warrant for the citation of witnesses and the 
production of documents and articles as he would have if a petition charging 
an individual with the commission of the offence were presented to him. 

(8) In this section, the expression ** representative " in relation to a 
body corporate against which such proceedings as aforesaid arc brought, 
means an officer or servant of the body corporate duly appointed by it for 
the purpose of those proceedings. Such appointment need not be under the 
seal of the body corporate, and a statement in writing purporting to be 
signed by the managing director of, or by any person having or being one 
of the persons having the management of the affairs of, the body corporate 
to the effect that the person named in the statement has been appointed 
the representative of the body corporate for the purpose of the said pro- 
ceedings shall be admissible without further proof as evidence that the 
person has been appointed. 

(9) 1 he foregoing provisions of this section shall apply to offences 
against the Companies Act, 1929, or the Companies Act, 1947, as they apply 
to offences against this Act. 

(10) This section shall extend to Scotland only. 
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NOTES 

The section substantially reproduces section 103 of the 1947 Act, which cime into 
force on July 1, 1948. 

General note. — ^The section reproduces almost verbatim Regulation 93 A of the 
Defence (General) Regulations, 1939. This regulation was substituted by S.R. & O. 
1941, No. 1981, for the former Regulation 93 A, which was added to the Defence 
(General) Regulations by S.R. & O. 1940 No. 290, and which applied the provisions 
of Regulation 93 to summary proceedings in Scotland against persons in the Forces. 
The regulation was, of course, of purely temporary application and its provisions are 
now made permanent by this section, which provides that, on proceedings on 
indictment in Scotland against a company for any offence under the Act, the indictment 
may be served by delivery of a copy thereof with notice to appear thereto at the 
registered office (if any) or otherwise at the principal place of business of the company. 
An acknowledgment or certificate of delivery of a registered letter containing the copy 
will be sufficient evidence of delivery on the date specified therein. 

The company may appear by counsel or by a representative of the company 
(defined in subsection (8), supra), or (in the sheriff court) by solicitor, and if at the 
first diet the company does not so appear or tender any plea, it will be deemed to have 
pleaded not guilty. 

At the second diet, if the company does not appear and the Court is satisfied 
that the indictment has been properly served, it may proceed to hear and dispose of 
the case. 

Where, on such proceedings, the company is sentenced to a fine, it may be 
recovered as if the sentence of the Court were a decree of the Court of Sessifin. A plea 
tendered on behalf of the company by counsel or solicitor need not be signed and the 
sheriff may grant a warrant for the citation of witnesses and the production of 
documents and articles on the application of the procurator fiscal, if he is satisfied 
that there is reasonable suspicion tnat an offence against the Act has been committed. 

Delivery of notice. — See generally, as to service of documents, section 437. 

Registered oflffee. — Sec section 107. 

Definitions. — "Director”, "document”, "officer”, "the Court” (section 
455 (1)) ; “ body corporate ” (section 455 (3)) ; " person ” (Interpretation Act, 1889, 
section 19 ; 18 HaLsbury’s Statutes 1001) ; " writing ” {ibid., section 20). 

444. Application of fines. — The court imposing any fine under 
this Act may direct that the whole or any part thereof shall be applied in 
or towards payment of the costs of the proceedings, or in or towards the 
rew^arding the person on whose information or at w^hoso suit the fine is 
recovered, and subject to any such direction all fines under this Act shall, 
notwithstanding anything in any other Act, be paid into the Exchequer. 

NOTES 

The section reproduces section 367 of the 1929 Act, as applied to the provisions 
of the 1947 Act by ibid., section 122 (7) and the Eighth Schedule. In their application 
to the present section, the last-mentioned provisions came into force on December 1, 
1947. 


445. Saving as to private prosecutors. — Nothing in this Act 
relating to the institution of criminal proceedings by the Director of Public 
Prosecutions shall be taken to preclude any person from instituting or 
carrying on any such proceedings. 

NOTES 

Tlie section reproduces section 368 of the 1929 Act, as applied to the 1947 Act 
by ibid., section 122 (7) and the Eighth Schedule. In their application to the present 
section, the last-mentioned provisions came into force on July 1, 1948. 

446. Saving for privileged communications. — Where proceed- 
ings are instituted under this Act against any person by the Direetpr of 
Public Prosecutions or by or on behalf of the Lord Advocate, nothing in 
this Act shall be taken to require any person who has acted as solicitor 
for the defendant to disclose any privileged communication made to him 
in that capacity. 

NOTE 

The section reproduces section 369 of the 19^29 Act. 

CO. ACT. — 23 
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Legal Proceedings 

447. Costs in actions by certain limited companies. — Where 
a limited company is plaintiff or pursuer in any action or other legal pro- 
ceeding, any judge having jurisdiction in the matter may, if it appears by 
credible testimony that there is reason to believe that the company will 
be unable to pay the costs of the defendant if successful in his defence, 
require sufficient security to be given for those costs, and may stay all 
proceedings until the security is given. 

NOTES 

The section reproduces section 371 of the 1929 Act. 

Action by company. — Wlicre a company successfully brought an action as 
plaintiff and the defendant appealed, the company was not ordered to give security 
{Slav Fire and Burglary Insurance Co, v. Davidson 6- Sons (1902), 4 F. (Ct. of Sess.) 
997 ; 9 Digest 664, d). 

Application of section. — The section applies to limited companies only. It 
docs not apply to an unlimited company, even if it is in winding up [United Ports 
Insurance Co. v. Hill (1870), L.R. 5 Q.B. 395 ; 9 Digest 684, 4566). 

Security. — If the case is remitted to the County Court, the County Court Judge 
has power to order security [Plasycoed Collieries Co., Ltd. v. Partridge, Jones Co., 
Lid. (1911), 104 L.T. 807 ; 9 Digest 682, 4553). Security cannot be ordered to be 
given by a liquidator [Re Strand Wool Co., Ltd., [1904] 2 Ch. 1, C.A. ; 9 Digest 684, 
4567) but he may, in some circumstances, be made to pay costs personally (Re Powell 
(W.) (S' Sons, [1896] 1 Ch. 681 ; 10 Digest 908, 6201). The fact that the company 
is ill liquidation is prima facie evidence that it will, if unsuccessful, be unable to pay 
the defendant’s costs [Northampton Coal, Iron and Waggon Co. v. Midland Waggon 
Co. (1878), 7 Ch.D. 500, C.A. ; 9 Digest 682, 4551). A defendant company is not 
obliged to give security [Accidental and Marine Insurance Co. v. Mercati (1866), 
L.K. 3 Eq. 200 ; 9 Digest 682, 4554), but if there is a counterclaim or cross-action, 
security may be ordered [Strong v. Carlyle Press (1893), 37 Sol. jo. 357 ; 9 Digest 
683, 4564). The amount of security required should equal the amount of costs 
payable [Imperial Bank of China, India and Japan v. Bank of Hindustan, China and 
Japan (1866), 1 Ch. App. 437 ; 9 Digest 683, 4557), but the Court has an absolute 
discretion as to the amount of the security, and as to when and in what manner and 
form it is to be given (R.S.C., Order 65, rule 6). Where a company appeals from a 
winding-up order, security for costs may be required [Re Diamond Fuel Co. (1879), 
13 Ch.D. 400, C.A. ; 10 Digest 825, 5377). 

Definitions. — " Limited company " (section 1) ; “ company (section 455 (1)). 


448. Power of court to grant relief in certain cases. — (1) If 

in any proceeding for negligence, default, breach of duty or breach of trust 
against an officer of a company or a person employed by a company as 
auditor (whether he is or is not an officer of the company) it appears to the 
court hearing the case that that officer or person is or may be liable in 
respect of the negligence, default, breach of duty or breach of trust, but 
that he has acted honestly and reasonably, and that, having regard to all 
the circumstances of the case, including those connected with his appointment, 
he ought fairly to be excused for the negligence, default, breach of duty or 
breach of trust, that court may relieve him, either wholly or partly, from 
his liability on such terms as the court may think fit. 

(2) Where any such officer or person aforesaid has reason to apprehend 
that any claim will or might be made against him in respect of any negligence, 
default, breach of duty or breach of trust, he may apply to the court for 
relief, and the court on any such application shall have the same power to 
relieve him as under this section it would have had if it had been a court 
before which proceedings against that person for negligence, default, breach 
of duty or breach of trust had been brought. 

(3) Where any case to which subsection (1) of this section applies is 
being tried by a judge with a jury, the judge after hearing the evidence, 
may, if he is satisfied that the defendant ought in pursuance of that sub- 
section to be relieved either in whole or in part from the liability sought to 
be enforced against him, withdraw the case in whole or in part from the 
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jury and forthwith direct judgment to be entered for the defendant on 
such terms as to costs or otherwise as the judge may think proper. 

NOTES 

The section corresponds with section 372 of the 1929 Act, with a minor drafting 
amendment as to the persons to whom the section applies effected by section 122 (4) 
and the Seventh Schedule to the 1947 Act. The last-mentioned provisions came into 
force on July 1, 1948. 

General note. — The section enables relief from liability for negligence, etc., to 
be granted to officers and auditors of a company where such persons have acted honestly 
and reasonably and in the circumstances of the case ought fairly to be excused. Such 
relief may be granted on application to the Court by the person concerned. In view 
of the extended meaning of the term “ officer given in section 455 (1), the specific 
reference to directors and managers in section 372 of the 1929 Act has been omitted 
from this section. Directors and managers, as officers of the company, can, of course, 
still obtain relief under the section. 

Power to grant relief. — This provision for relief was originally taken from 
the Judicial Trustee Act, 1896, section 3 (now Trustee Act, 1925, section 61 ; 
20 Halsbury’s Statutes 151). Where, as is usually the case, the director is paid for 
his services, the Court is less disposed to grant relief than it would to a person acting 
gratuitously (National Trustees Co. of Australasia v. General Finance Co. of Australasia, 
[1905] A.C. 373, at p. 381, P.C. ; 43 Digest 994, 4360). The section includes power 
to relieve a director from the penalties imposed by section 182 (5) where he has acted 
without obtaining the required qualification shares (Re Barry and Staines Linoleum, 
Ltd., [1934] Ch. 227 ; Digest Supp.), or after ceasing to hold such shares (Re Gilt Edge 
Safety Glass, Ltd., [1940] Ch. 495 ; [1940] 2 All E.R. 237 ; 2nd Digest Supp.). The 
Court may give relief where there was a merely technical defect, but the circumstances 
of the case may prevent such relief (Re Franklin (J.) & Son, Ltd., [1937] 4 All E.R. 
43; Digest Supp.). A director may be relieved against liability in respect of a 
transaction wholly ultra vires the company (Re Claridge's Patent Asphalte Co., Ltd., 
[1921] 1 Ch. 543 ; 9 Dige.st 511, 3345). 

Subsection (2). — The discretion of the Court under this subsection as distinct 
from under subsection (1), supra, is concerned, not with pending, but only with future 
proceedings (Re Gilt Edge Safety Glass, Ltd., supra). 

Application to the Court. — The application is made by way of petition under 
R.S.C., Order 53B, rule 5 (j), unle.ss made in a winding up, when it is by summons 
(see Companies (Winding-up) Rules 1929, rule 66 (1)). 

Auditor. — See sections 160 to 162. 

Definitions. — “ Company “ officer ” the Court ” (section 455 (1)) ; ” person 

(Interpretation Act, 1889, section 19 ; 18 Halsbury’s Statutes 1001). 

449. Power to enforce orders. — Orders made by the High Court 
under this Act may be enforced in the same manner as orders made in an 
action pending therein. 

NOTES 

The section reproduces section 373 of the 1929 Act, as applied to the 1947 Act 
by ibid., section 122 (7) and the Eighth Schedule. In their application to the present 
section, the last-mentioned provisions came into force on December 1, 1947. 

Cf. R.S.C., Order 42, rule 24, and the Companies (Winding-up) Rules, 1929, rule 24. 

450. Jurisdiction of stannaries court. — (1) In the case of a 
company subject to the stannaries jurisdiction, the court exercising the 
stannaries jurisdiction shall have and exercise the like jurisdiction and 
powers, as well on the common law as on the equity side thereof, as the 
Court of the Vice-Warden of the stannaries possessed before the commence- 
ment of the Stannaries Court (Abolition) Act, 1896, by custom, usage, or 
statute in the case of unincorporated companies, but only so far as is con- 
sistent with the provisions of this Act and with the constitution of companies 
as prescribed or required by this Act. 

(2) For the purpose of giving fuller effect to that jurisdiction, all 
process issuing out of the said court, and all orders, rules, demands, notices, 
warrants, and summonses required or authorised by the practice of the court 
to be served on any company, whether registered or not registered, or on 
any member or contributory thereof, or on any officer, agent or servant 
thereof, may be served in any part of England without any special order 
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of the judge for that purpose, or by such special order may be served in 
any part of the British Islands other than Eire, on such terms and conditions 
as the court may think fit : 

Provided that no such service of process out of the limits of the 
stannaries in any suit or plaint on the common law side of the court shall 
be effected without the special order of the judge made on a statement of 
the nature and object of the suit or plaint. 

(3) All decrees, orders, and judgments of the said court may be 
enforced in the same manner in which decrees, orders, and judgments of 
the Court of the Vice-Warden of the stannaries could before its abolition 
have been by law enforced, whether within or beyond the stannaries. 

NOTES 

The sect on substantially reproduces section 375 of the 1929 Act, as extended 
to the 1947 Act by ibid., section 122 (7) and the Eighth Schedule, which, in its 
application to this section, came into force on December 1, 1947, The section also 
incorporates a minor drafting amendment effected by section 122 (4) and the Seventh 
Schedule to the 1947 Act, omitting the reference in the corresponding section of the 
1929 Act to directors and managers in subsection (2). These terms are now included 
in the term “ officer " in view of the extended meaning given to that term in section 
455 (1). The provisions of the 1947 Act last-mentioned came into force on July 1, 1948. 

Court of the Vice- Warden of the stannaries. — This Court exercised equitable 
jurisdiction in cases where tin or matters connected with tin in Cornwall were concerned. 
The Steward's Court exercised common law jurisdiction in such cases. The Stannaries 
Act, 1836 (3 Halsbury’s Statutes 822), vested both the equitable and common law 
jurisdiction in the Vice- Warden's Court, and it was provided that the vice-wardens 
might exerci.se and enjoy the same power and authority in all matters relating to the 
working, managing, conducting, or carrying on any mine worked for any lead, copper, 
or other metal or metallic mineral within the county of Cornwall, or to the searching 
for, working, smelting, or purifying the same within that county. By the Stannaries 
Court (Abolition) Act, 1896 (4 Halsbury's Statutes 137), the jurisdiction and powers 
of the Court and its officers wore transferred to the county courts of Cornwall. 

Companies within the stannaries. — See generally, 5 Halsbury's Laws 
(2nd Edn.), pp. 822 seq. See also sections 218 (4) (winding-up jurisdiction), 357-359 
(special provisions in winding up). 

Definitions. — “ Member '' (section 26) ; “ contributory " (section 213) ; “agent '', 
‘ company '', “ company within the stannaries ", “ officer ", “ prescribed “ (section 
455 (1)). 


General Provisions as to Board of Trade 

451. Annual report by Board of Trade. — ^The Board of Trade 
shall cause a general annual report of matters within this Act to be prepared 
and laid before both Houses of Parliament. 

NOTES 

The section reproduces section 376 of the 1929 Act, as applied to the provisions 
of the 1947 Act by ibid., section 122 (7) and the Eighth Schedule. These last 
provisions, in their application to this section, came into force on December 1, 1947. 

Statements in annual report. — An action for defamation will not lie against 
an officer of the Board in respect of statements contained in a report prepared by 
him for and delivered to the Board in the performance of his duties for the purpose 
of its being laid before Parliament as part of the Board's annual report [Burr v. Smith, 
[1909] 2 K.B. 306, C.A. ; 10 Digest 869, 5885), 


452. Authentication of documents issued by Board of Trade. — 

Any approval, sanction or licence or revocation of licence which under this 
Act may be given or made by the Board of Trade may be under the hand 
of a secretary or assistant secretary of the Board, or of any person 
authorised in that behalf by the President of the Board. 

NOTE 

The section reproduces section 377 of the 1929 Act, as applied to the provisions 
of the 1947 Act by ibid., section 122 (7) and the’ Eighth Schedule, which, in their 
application to the present section, came into force on December 1, 1947. 
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453, Orders and certificates of Board to be evidence. — (1) All 

documents purporting to be orders or certificates made or issued by the 
Board of Trade for the purposes of this Act and to be sealed with the seal 
of the Board, or to be signed by a secretary or assistant secretary of the 
Board, or any person authorised in that behalf by the President of the 
Board, shall be received in evidence and deemed to be such orders or certi- 
ficates without further proof, unless the contrary is shown. 

(2) A certificate signed by the President of the Board of Trade that 
any order made, certificate issued or act done is the order, certificate or act 
of the Board shall be conclusive evidence of the fact so certified. 

NOTE 

The section reproduces section 378 of the 1929 Act, as applied to the provisions 
of the 1947 Act by ihid.t section 122 (7) and the Eighth Schedule, which, in their 
application to the present section, came into force on l3ecember 1, 1947. 


454. Power to alter tables and forms. — (1) The Board of Trade 
shall have power by regulations made by statutory instrument to alter or 
add to the requirements of this Act as to the matters to be stated in a 
company’s balance sheet, profit and loss account and group accounts, and 
in particular of those of the Eighth Schedule to this Act ; and any reference 
in this Act to the said Eighth Schedule shall be construed as a reference 
to that Schedule with any alterations or additions made by regulations for 
the time being in force under this subsection. 

(2) The Board of Trade may by regulations made by statutory 
instrument — 

(a) alter Table A, the Twelfth Schedule to this Act so that it does not 

increase the amount of fees payable to the registrar under that 
Schedule, and the form in the Thirteenth Schedule to this Act ; 
and 

(b) alter or add to Tables B, C, D, and E in the First Schedule to this 

Act and the forms in the Second Schedule and Part II of the 
Sixth Schedule to this Act ; 

but no alteration made by the Board of Trade in Table A shall affect any 
company registered before the alteration, or repeal as respects that company 
any portion of that Table. 

(3) No regulations shall be made under subsection (1) of this section 
so as to render more onerous the requirements therein referred to, unless 
a draft of the instrument containing the regulations has been laid before 
Parliament and has been approved by resolution of each House of Parliament. 

(4) A statutory instrument containing regulations made under this 
section, not being regulations to which the last foregoing section applies, 
shall be subject to annulment in pursuance of a resolution of cither House 
of Parliament. 

NOTES 

The section combines section 379 of the 1929 Act and sections 120 (I), (2) and 
121 (1) of the 1947 Act. The last-mentioned provisions came into force on July 1, 
1948, except for section 120 (2) (see subsection (2), supra), which came into force on 
March 2, 1948 ; see S.I. 1948 No. 439. 

Effect of changes. — ^Thc main point of difference between the present section 
and the corresponding provision of the 1929 Act is that, whereas under the former 
Act, alterations took effect only after publication in the Gazette, they now take effect 
on the making of the necessary regulations and publication in the Gazette is no longer 
required. Incidental changes are the power to alter the requirements of the Act in 
regard to accounts and the provisions of the Eighth Schedule (which corresponds 
with the First Schedule to the 1947 Act), as well as the provision, consequent on the 
coming into operation of the Statutory Instruments Act, 1946, that regulations under 
the section shall be mado by statutory instrument. 

Statutory instrument. — See the Statutory Instruments Act, 1946, sections 1 (2), 
4 (3), 5 (2), and 6 (2) (39.Halsbury’s Statutes 784, 786, 787). 
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Supplemenial 

455. Interpretation, — (1) In this Act, unless the context otherwise 
requires, the following expressions have the meanings hereby assigned to 
them (that is to say) : — 

'' accounts '' includes a company’s group accounts, whether prepared 
in the form of accounts or not ; 

agent ” does not include a person’s counsel acting as such ; 

annual return ” means the return required to be made, in the case 
of a company having a share capital, under section one hundred 
and twenty-four, and, in the case of a company not having a share 
capital, under section one hundred and twenty-five, of this Act ; 

articles ” means the articles of association of a company, as originally 
framed or as altered by sj^ecial resolution, including, so far as they 
apply to the company, the regulations contained (as the case may 
be) in Table B in the Schedule annexed to the Joint Stock 
Companies Act, 1856, or in Table A in the First Schedule annexed 
to the Companies Act, 1862, or in that Table as altered in pursuance 
of section seventy-one of the last-mentioned Act, or in Table A 
in the First Schedule to the Companies (Consolidation) Act, 1908, 
or in that Table as altered in pursuance of section one hundred and 
eighteen of the last-mentioned Act, or in Table A in the First 
Schedule to the Companies Act, 1929, or in Table A in the First 
Schedule to this Act ; 

bank holiday ” means a day which is a bank holiday under the Bank 
Holida37S Act, 1871 ; 

book and paper ” and book or paper ” include accounts, deeds, 
writings, and documents ; 

** company means a company formed and registered under this Act 
or an existing company ; 

company limited by guarantee ” and company limited by shares ” 
have the meanings assigned to them respectively by subsection (2) 
of section one of this Act ; 

** company within the stannaries ” means a company engaged in or 
formed for working mines within the stannaries ; 

contributory ” has the meaning assigned to it by section two hundred 
and thirteen of this Act ; 

the court ” used in relation to a company means the court having 
jurisdiction to wind up the company ; 

** the court exercising the stannaries jurisdiction ” used in relation to 
any proceedings means the county court in which the jurisdiction 
formerly exercised by the court of the vice-warden of the stannaries 
in respect of those proceedings is for the time being vested ; 

creditors’ voluntary winding up ” has the meaning assigned to it 
by subsection (4) of section two hundred and eighty-three of this 
Act ; 

debenture ” includes debenture stock, bonds and any other securities 
of a company whether constituting a charge on the assets of the 
company or not ; 

** director ” includes any person occupying the position of director by 
whatever name called ; 

document ” includes summons, notice, order, and other legal process, 
and registers ; 

" dominion register ” has the meaning assigned to it by subsection (1) 
of section one hundred and nineteen of this Act ; 

“ exempt private company ” means an exempt private company as 
defined by subsection (4) of section one hundred and twenty-nine 
of this Act ; 

‘‘existing company ” means a company formed and registered under 
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the Joint Stock Companies Acts, the Companies Act, 1862, the 
Companies (Consolidation) Act, 1908, or the Companies Act, 1929, 
but does not include a company registered under the said Acts, 
the said Act of 1862 or the said Act of 1908 in Northern Ireland or 
Eire ; 

financial year means, in relation to any body corporate, the period 
in respect of which any profit and loss account of the body corporate 
laid before it in general meeting is made up, whether that period 
is a year or not ; 

the Gazette means, as respects companies registered in England, 
the London Gazette and as respects companies registered in 
Scotland, the Edinburgh Gazette ; 

'' general rules means general rules made under section three hundred 
and sixty-five of this Act, and includes forms ; 

“group accounts ” has the meaning assigned to it by subsection (i) of 
section one hundred and fifty, of this Act ; 

'' holding company “ means a holding company as defined by section 
one hundred and fifty-four of this Act ; 
issued generally means, in relation to a prospectus, issued to persons 
who are not existing members or debenture holders of the company ; 
“ Joint Stock Companies Acts means the Joint Stock Companies 
Act, 1856, the Joint Stock Companies Acts, 1856, 1857, the Joint 
Stock Banking Companies Act, 1857, and the Act to enable Joint 
Stock Banking Companies to be formed on the principle of limited 
liability, or any one or more of those Acts, as the case may require, 
but does not include the Act 7 and 8 Victoria, chapter one hundred 
and ten ; 

“ members’ voluntary winding up ” has the meaning assigned to it by 
subsection (4) of section two hundred and eighty-three of this Act ; 
the minimum subscription ” has the meaning assigned to it by sub- 
section (2) of section forty-seven of this Act ; 
memorandum ” means the memorandum of association of a company, 
as originally framed or as altered in pursuance of any enactment ; 
'' officer ", in relation to a body corporate, includes a director, manager 
or secretary ; 

“ prescribed " means as respects the provisions of this Act relating to 
the winding up of companies, prescribed by general rules, and as 
respects the other provisions of this Act, prescribed by statutory 
instrument made by the Board of Trade ; 

" private company " has the meaning assigned to it by subsection (1) 
of section twenty-eight of this Act ; 

“ prospectus " means any prospectus, notice, circular, advertisement, 
or other invitation, offering to the public for subscription or 
purchase any shares or debentures of a company ; 

“ real " and “ personal ", as respects Scotland, mean respectively 
heritable and moveable ; 

“ recognised stock exchange " means any body of persons which is 
for the time being a recognised stock exchange for the purposes of 
the Prevention of Fraud (Investments) Act, 1939 ; 

“ the registrar of companies ", or when used in relation to registration 
of companies, " the registrar ", means the registrar or other officer 
performing under this Act the duty of registration of companies in 
England or Scotland, or in the stannaries, as the case requires ; 

“ resolution for reducing share capital " has the meaning assigned to 
it by subsection (2) of section sixty-six of this Act ; 

" a resolution for voluntary winding up " has the meaning assigned to 
it by subsection (2) of section two hundred and seventy-eight of 
this Act ; 
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'' share means share in the share capital of a company, and includes 
stock except where a distinction between stock and shares is 
expressed or implied ; 

share warrant ” has the meaning assigned to it by subsection (2) of 
s< ction eighty-three of this Act ; 

“ statutory meeting ” means the meeting required to be held by 
subse ction (1) of section one hundred and thirty of this Act ; 
statutory report '' has the meaning assigned to it by subsection (2) 
of section one hundred and thirty of this Act ; 

“ subsidiary ” means a subsidiary as defined by section one hundred 
and fifty-four of this Act ; 

Table A means Table A in the First Schedule to this Act ; 
the time of the opening of the subscription lists'' has the meaning 
assigned to it by subsection (1) of section fifty of this Act ; 

“ unlimited company " has the meaning assigned to it by subsection 

(2) of section one of this Act. 

(2) A person shall not be deemed to be within the meaning of any 
provision in this Act a person in accordance with whose directions or 
instructions the directors of a company arc accustomed to act, by reason 
only that the directors of the company act on advice given by him in a 
professional capacity. 

(3) References in this Act to a body corporate or to a corporation 
shall be construed as not including a corporation sole but as including a 
company incorporated outside Great Britain, and references therein to a 
body corporate shall be construed as not including a Scottish firm. 

(4) Any such provision of this Act overriding or interpreting a com- 
pany’s articles as is a re-cnacted provision of the Companies Act, 1947, 
shall, except as provided by this Act, apply in relation to articles in force 
at the commencement of this Act, as well as to articles coming into force 
thereafter, and shall apply also in relation to a company's memorandum as 
it applies in relation to its articles. 

NOTES 

The section combines section 380 of the 1929 Act and section 122 (1) to (6) of the 
1947 Act. The last-mentioned provisions, so far as they affect the present section, 
came into force on July 1, 1948. 

Agent. — See, in particular, section 173 (1) (b), and cf. section 175 (a). The 
effect of this definition is to make it unnecessary in section 175 to preserve expressly 
privilege in respect of communications from lay client or solicitor to counsel. 

Bank holiday. — ^The Bank liolidays Act, 1871, defines “ bank holiday ” as 
(in England and Ireland) Easter Monday, the Monday in Whitsun week, the first 
Monday of August and the 26th December, if a weekday. Bank holidays in Scotland 
are New Year's Day, Christmas Day (if either day falls on Sunday, the next following 
Monday is bank holiday), Good Friday, the first Monday in May and the first Monday 
in August {ibid., section 1 and Schedule ; 19 Halsbury’s Statutes 417, 418). 

Debenture. — A mortgage is a “ debenture " within this provision {Knightshridge 
Estates Trust, Ltd. v. Byrne, [1940] A.C. 613). So is a transferable " founder’s unit 
guarantee certificate ” issued in respect of loans to a company (R. v. Findlater, [1939] 
1 K.B. 594). 

Recognised Stock Exchange.— The Prevention of Fraud (Investments) Act, 
1939, section 26 (1) defines this term as “ the Stock Exchange, London, or a body 
(jf persons declared by an order of the Board of Trade for the time being in force to 
be a recognised stock exchange for the purposes of this Act ". 

456. Amendments of other Acts. — ^Thc Assurance Companies 
Acts, 1909 to 1946, sections two and thirteen of the Prevention of Fraud 
(Investments) Act, 1939, and sections fifty-eight, one hundred and fifteen 
and one hundred and seventeen of the Companies Act, 1947, shall have 
effect subject to the amendments specified in the Sixteenth Schedule to 
this Act. 

NOTES 

The section effects the necessary drafting amendments required to preserve, 
within the framework of the present Act, those provisions of the 1947 Act which 
continue in force independently of the present Act. 
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To that extent, the section corresponds with section 118 of the 1947 Act, which 
effected certain amendments in the first two enactments here specified. That section 
of the 1947 Act, so far as it affects the provisions of the Assurance Companies Acts, 
1909 to 1946, came into force on December 1, 1947, and as to the rest, on July 1, 1948. 
As to the amendments effected, see the Sixteenth Schedule. 

457. Construction of references in other Acts to subsidiary 
companies as defined by, and companies registered under, the 
Companies Act, 1929. — Notwithstanding subsection (1) of section 
thirty-eight of the Interpretation Act, 1889 (which provides that where an 
Act repeals and re-enacts, with or without modification, any provisions of 
a former Act, references in any other Act to the provisions so repealed 
shall, unless the contrary intention appears, be construed as references to 
the provisions so re-enacted), — 

(a) references, in whatever terms, in any Act other than this Act to a 

subsidiary company as defined by the Companies Act, 1929, 
shall be construed in like manner as if this Act had not passed ; 

(b) references in any Act other than this Act to a company formed 

and registered, or registered, under the Companies Act, 1929, 
shall, unless the context otherwise requires, be construed as 
references to a company formed and registered, or registered, 
under that Act or this Act. 

NOTES 

The section corresponds with section 118 (2) of the 1947 Act, which came into 
force on July 1, 1947. 

The section is necessary, in order to preseive the intended effect of section 38 of 
the Interpretation Act, 1889 (18 Halsbury’s Statutes 1005), on those provisions of 
the 1947 Act which remain in force independently of the present Act. 


458. Effect of provisions of former Companies Acts as to 
registration of charges on land and keeping books of account. — 

(1) Paragraph (d) of subsection (1) of section ten of the Companies Act, 
1907, paragraph (d) of subsection (1) of section ninety-three of the Com- 
panies (Consolidation) Act, 1908, and paragraph (d) of subsection (2) of 
section seventy-nine of the Companies Act, 1929 (by virtue whereof charges 
created on land by a company required registration under those Acts 
respectively), shall be deemed never to have applied to a charge for any 
rent or other periodical sum issuing out of the land. 

(2) Subsection (1) of section two hundred and seventy-four of the 
Companies Act, 1929 (which penalised the persons responsible where proper 
books of account are not kept by a company throughout the two years 
immediately preceding the commencement of the winding up) shall be 
deemed always to have had effect — 

(a) as if after the words '' the period of two years immediately pre- 

ceding the commencement of the winding up" there had l^en 
inserted the words " or the period between the incorporation of 
the company and the commencement of the winding up, which- 
ever is the shorter " ; and 

(b) as if, in the phrase " unless he shows that he acted honestly or 

that in the circumstances in which the business of the company 
was carried on the default was excusable ", for the word " or " 
there had been substituted the word " and ". 

NOTES 

The section combines sections 89 (1) and 101 (3) of the 1947 Act, which came into 
force on July 1, 1948. 

The section effects certain minor changes in provisions of former Acts so far as 
those provisions still apply. Subsection ( 1 ) deals with registration of charges on land, 
and subsection (2) with penalties for not keeping proper books of account. 
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Effect of changes. — (i) Registration of charges. Section 79 (2) (d) of the 
1929 Act (now replaced by section 95 (2) (d)) does not apply, and is deemed never to 
have applied, to any rentcharge or a charge for any periodic sum issuing out of the land. 
This is also deemed never to have applied in the case of the corresponding provisions 
of the 1907 and 1908 Acts, (ii) Penalties for not keeping proper books of account. A 
drafting error in section 274 (1) of the 1929 Act is corrected. That subsection relieved 
an officer of the company from liability under that section if he showed that he acted 
honestly or that in the circumstances in which the business of the company was carried 
on the default was excusable. It was always intended that both factors should be 
present in order to afford a good defence and this is now made clear by substituting 
the word “ and ” for “ or ”. This error has now been corrected in the corresj^onding 
provision of this Act (see section 331 (1)). 

Section 79 (2) (d) of the 1929 Act. — See section 95. 

Section 10 (1) (a) of the 1907 Act ; section 93 (1) (d) of the 1908 Act. — 

The provision of the 1907 Act here mentioned extended the provisions of section 14 
of the 1 900 Act with regard to the registration of charges and included for the first time 
{inter alia) charges on land. These were re-enacted by the above provision of the 1908 
Act, and extended to certain other matters by the 1929 Act. The provisions of the 
1907 and 1908 Acts are still applicable to certain transactions, and it was therefore 
necessary to include the references to those Acts, in order to make it clear that the same 
interpretation is to be applied to the term “ charge on land " in those Acts as it is applied 
to the same expression in section 95, and to the corresponding provision of the 1929 
Act. 

Subsection (2) (a). — This paragraph amends section 274 (1) of the 1929 Act 
in the same terms as it has been amended in the corresponding provision of this Act 
(section 331). 

Commencement of winding up. — See sections 229 and 280. 


459. Repeal and savings. — (1) The enactments mentioned in the 
first and second columns of Part I of the Seventeenth Schedule to this Act 
arc hereby repealed to the extent specified in the third column of that 
Part of that Schedule, the provisions of the Companies Act, 1947, men- 
tioned in the lirst column of Part II of that Schedule are, so far as they are 
not repealed by the foregoing provisions of this subsection, hereby repealed 
to the extent specified in the second column of that Part of that Schedule, 
and paragraph (2) of Regulation three of the Defence (Companies) Regula- 
tions, 1940, is hereby revoked. 

(2) Nothing in this Act shall affect any Order in Council, order, rule, 
regulation, appointment, conveyance, mortgage, deed or agreement made, 
resolution passed, direction given, proceeding taken, instrument issued or 
thing done under any former enactment relating to companies, but any 
such Order in Council, order, rule, regulation, appointment, conveyance, 
mortgage, deed, agreement, resolution, direction, proceeding, instrument 
or thing shall, if in force at the commencement of this Act, continue in force, 
and so far as it could have been made, passed, given, taken, issued or done 
under this Act shall have effect as if made, passed, given, taken, issued or 
done under this Act : 

Provided that this subsection shall not apply to any such Order in 
Council, order or rule as is mentioned in any of the three next following 
subsections or to any regulation having effect by virtue of subsection (2) 
of section one hundred and twenty of the Companies Act, 1947. 

(3) Any Order in Council under paragraph (e) of the proviso to sub- 
section (1) of section fifty-four of the Companies Act, 1929, which is in 
force at the commencement of this Act shall have effect as if it were an 
order of the Treasury under paragraph (e) of the proviso to subsection (1) 
of section sixty-five of this Act. 

(4) Any order prescribing fees for the purposes of Part III of the 
Companies Act, 1929, which is in force at the commencement of this Act 
shall have effect as if it were regulations under sections ninety-eight and 
one hundred and two of this Act. 

(5) Any rule made with respect to procedure in the Court of Session 
or in a sheriff court (including appeals from the Sheriff Court), or with 
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respect to costs and fees, under section three hundred and seventy-four of 
the Companies Act, 1929, which is in force at the commencement of this 
Act shall have effect as if it were contained in an Act of Sederunt under 
section sixteen of the Administration of Justice (Scotland) Act,- 1933, or 
under section forty of the Sheriff Courts (Scotland) Act, 1907, as the case 
may be. 

(6) Nothing in this Act shall affect the operation of section one hundred 
and thirty-seven of the Companies Act, 1929, as respects inspectors 
appointed before, or to continue an inspection begun by inspectors 
appointed before, the commencement of this Act, and section one hundred 
and seventy-one of this Act shall apply to a report of inspectors appointed 
under the said section one hundred and thirty-seven as it applies to a 
report of inspectors appointed under section one hundred and sixty-four of 
this Act. 

(7) An order made on an application under section two hundred and 
seventeen or subsection (4) of section two hundred and seventy-five of the 
Companies Act, 1929, which is in force at the commencement of this Act 
shall have effect as if it were an order under section one hundred and eighty- 
eight of this Act. 

(8) Nothing in this Act shall affect any prosecution by a liquidator 
instituted or ordered by the court to be instituted under section two hundred 
and seventy-seven of the Companies Act, 1929, and the Board of Trade shall 
have the same power of directing how any costs and expenses properly 
incurred by a liquidator in any such prosecution are to be defrayed as they 
would have had if this Act had not passed. 

(9) Nothing in this Act shall affect — 

(a) the power of a company to alter its memorandum under the 

provisions of section three of the Mortgage Debenture Act, 
1865 ; 

(b) the provisions of section five of the Trade Union Act, 1871 (which 

avoids the registration of a trade union under the enactments 
relating to companies) ; 

(c) the provisions of subsection (4) of section fifty-four of the Finance 

Act, 1940 (which provides for payment in priority to other 
debts of duty payable by a company in respect of assets passing 
on a death by virtue of section forty-six of that Act), of any 
other enactment (not being one expressly repealed by this Act) 
relating to preferential payments or of regulations so relating 
having effect under any enactment ; 

(d) the provisions of subsection (2) of section eight of the Exchange 

Control Act, 1947 (which invalidates the subscription of the 
memorandum of association of a company by or on behalf of a 
person resident outside the scheduled territories as defined for 
the purposes of that Act, unless the subscription is with the 
permission of the Treasury) ; 

(e) the provisions of any Regulation of the Defence (Recovery of 

Fines) Regulations, 1942, or the provisions of any other Defence 
Regulation so far as not expressly revoked by this Act ; 

(f) the enactments set out in the Eighteenth Schedule to this Act, 

being the enactments continued in force by section two hundred 
and five of the Companies Act, 1862 ; 

or be construed as repealing any provision of the Assurance Companies Acts, 
1909 to 1946 : 

Provided that, notwithstanding subsection (1) of section thirty-eight 
of the Interpretation Act, 1889, references in any such enactment or 
regulations as are mentioned in paragraph (c) of this subsection to provisions 
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of section seventy-eight, two hundred and sixty-four or two hundred and 
ninety-eight of the Companies Act, 1929, shall be construed as referring 
both to those provisions and to the corresponding provisions of this Act. 

(10) Subject to the provisions of the last foregoing subsection, any 
document referring to any former enactment relating to companies shall be 
construed as referring to the corresponding enactment of this Act. 

(11) Any person appointed to any office under or by virtue of any 
former enactment relating to companies shall be deemed to have been 
appointed to that office under or by virtue of this Act. 

(12) Any register kept under any former enactment relating to 
companies shall be deemed part of the register to be kept under the 
corresponding provisions of this Act. 

(13) All funds and accounts constituted under this Act shall be deemed 
to be in continuation of the corresponding funds and accounts constituted 
under the former enactments relating to companies. 

(14) Nothing in this Act shall affect — 

(a) the incorporation of any company registered under any enactment 

hereby repealed ; 

(b) Table B in the Schedule annexed to the Joint Stock Companies 

Act, 1856, or any part thereof, so far as the same applies to 
any company existing at the commencement of this Act ; 

(c) Table A in the First Schedule annexed to the Companies Act, 

1862, or any part thereof, either as originally contained in that 
schedule or as altered in pursuance of section seventy-one of 
that Act, so far as the same applies to any company existing at 
the commencement of this Act ; 

(d) Table A in the First Schedule to the Companies (Consolidation) 

Act, 1908, or any part thereof, either as originally contained in 
that Schedule or as altered in pursuance of section one hundred 
and eighteen of that Act, so far as the same applies to any 
company existing at the commencement of this Act ; 

(e) Table A in the First Schedule to the Companies Act, 1929, or any 

part thereof, so far as the same applies to any company existing 
at the commencement of this Act. 

(15) Where any offence, being an offence for the continuance of which 
a penalty was provided, has been committed under any former enactment 
relating to companies, proceedings may be taken under this Act in respect 
of the continuance of the offence after the commencement of this Act, in 
the same manner as if the offence had been committed under the corre- 
sponding provisions of this Act. 

(16) Save to the extent to which it is otherwise provided by subsection 
(9) of this section, the mention of particular matters in this section shall 
be without prejudice to the general application of section thirty-eight of 
the Interpretation Act, 1889, with respect to the effect of repeals. 

(17) In this section the expression ** former enactment relating to 
companies ” means the Companies Act, 1929, and any enactment repealed 
by that Act or by the Companies (Consolidation) Act, 1908. 

NOTE 

The section combines sections 381 and 382 of the 1929 Act and section 120 (3) 
of the 1947 Act. The last-mentioned provision came into force on December 1, 1947. 

460. Provisions as to winding-up proceedings commenced 
before 1st November, 1929. — (1) The provisions of this Act with respect 
to winding up (other than sections three hundred and thirty-six, three 
hundred and fifty-six and three hundred and twenty-four as applied for the 
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purposes of the last-mentioned section and subsection (2) 6f this section) 
shaU not apply to any company of which the winding up commenced before 
the first day of November, nineteen hundred and twenty-nine, but every 
such company shall be wound up in the same manner and with the same 
incidents as if the Companies Act, 1929, and this Act (apart from the 
enactments aforesaid) had not passed, and, for the purposes of the winding 
up, the Act or Acts under which the winding up commenced shall be deemed 
to remain in full force. 

(2) A copy of every order staying the proceedings in a winding up 
commenced as aforesaid shall forthwith be forwarded by the company 
or otherwise as may be prescribed, to the registrar of companies, who shall 
make a minute of the order in his books relating to the company. 

NOTES 

The section corresponds with section 383 of the 1929 Act, as affected by the 
amendments introduced by sections 99 and 101 (5) of the 1947 Act, which came into 
force on July 1, 1948, and which are embodied in the sections of this Act here mentioned. 
As to subsection (2), cf. section 256 (3). 

461. Application to Northern Ireland. — (1) Nothing in this Act, 
except the provisions thereof which relate expressly to companies registered 
or incorporated in Northern Ireland or outside Great Britain, shall apply 
to or in relation to companies registered or incorporated in Northern Ireland. 

(2) Nothing in this Act, except where it is expressly provided to the 
contrary, shall affect the law in force in Northern Ireland at the commence- 
ment of this Act. 


NOTES 

The section reproduces section 384 of the 1929 Act, as applied to the provisions 
of the 1947 Act by ibid., section 122 (7) and the Eighth Schedule. In its application 
to this section, the last-mentioned provisions came into force on December 1, 1947. 


462. Short title and commencement. — (1) This Act may be 
cited as the Companies Act, 1948. 

(2) This Act shall come into operation on the first day of July, nineteen 
hundred and forty-eight, being the day on which, by virtue of orders of the 
Board of Trade under section one hundred and twenty-three of the Com- 
panies Act, 1947, all the provisions of that Act will first be in operation, and 
immediately after all those provisions are in operation. 

NOTE 

Orders of the Board of Trade. — See the Companies Act (Commencement) 
Order, 1947 (S.R. & O. 1947 No. 2503) and the Companies Act, 1947 (Commencement) 
Order, 1948 (S.I. 1948 No. 439). 
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SCHEDULES 


FIRST SCHEDULE 

Sections 11, 455. 


Tables A, B, C, D and E, 

NOTES 

Introductory Note 

This Schedule reproduces the First Schedule to the 1929 Act, as amended with effect on 
July 1, 1948, by the Companies (Articles of Association and Annual Return) Regulations, 1948 
(S.I. 1948, No. 434), made under the powers conferred by section 120 (2) of the 1947 Act, which 
came into force on March 2, 1948 by virtue of the Companies Act, 1947 (Commencement) Order, 
1948 (S. I., 1948, No. 439). The former of these regulations amended {inter alia) Tables A, C and E 
of the 1929 Act. Tables D and E were further amended by the Companies (Articles of Associa- 
tion) Regulations, 1948 (S.I. 1948, No. 586) made under the same powers and also coming into 
force on July 1, 1948, and the amendments so effected are incorporated in this Schedule. 

TABLE A 

General Note. — Consequent upon the changes introduced by the 1947 Act, Table A has 
now been extensively altered, a notable feature being that special provision is now made for 
the particular requirements of private companies by the provision of a special set of model 
articles suited to those requirements in Part II. It is now necessary, in referring to the pro- 
visions of Table A, to specify whether Part I or Part II is intended. 

Table A contains a model set of regulations for the management of a company limited 
by shares, and section 8 (2), provides that, in the case of such a company registered after July 1, 
1948, if articles are not registered or, if articles are registered, in so far as they do not exclude 
or modify the regulations in Table A, those regulations are, so far as applicable, the regulations 
of the company in the same manner and to the same extent as if thejr were contained in duly 
registered articles. A clause of Tabic A may, however, be excluded by implication (see Paterson 
(/?.) & Sons, Ltd. v. Paterson, [1916J W.N. 352, H.L. ; 9 Digest 556, 3686). Companies registered 
under former Acts are not affected by the present Table A, but are still governed by their former 
tables (see section 459 (14)). Table A may be adopted by companies limited by guarantee 
or by unlimited companies (see section 8 (1)), but Table A does not apply automatically to such 
companies unless and except as expressly adopted by special resolution (see section 394 (3) (a)). 

Table A has statutory authority, and provisions contained therein, or copied from it into 
special articles, are valid although not otherwise authorised by the Act {Lock v. Queensland 
Investment and Land Mortgage Co,, [1896] A.C. 461 ; 9 Digest 338, 2137), and its contents may 
be considered for the purpose of ascertaining the intentions of the legislature in the Act {Re 
Barned's Banking Co., Ex parte Contract Corporation (1867), 3 Ch. App. 105, at pp. 113, 114; 
9 Digest 363, 2308). 

As to the power of the Board of Trade to alter Table A, see section 454 (2). As to alteration 
of articles, see section 10. 


Table A 
Part I 

Regulations for Management of a Company limited 
BY Shares, not being a Private Company 

Interpretation 

1 . In these regulations : — 

the Act " means the Companies Act, 1948. 

“ the seal ” means the common seal of the company. 

" secretary ” means any person appointed to perform the duties of the secretary 
of the company. 

" the United Kingdom " means Great Britain and Northern Ireland. 
Expressions referring to writing shall, unless the contrary intention appears, be 
construed as including references to printing, lithography, photography, and 
other modes of representing or reproducing words in a visible form. 

Unless the context otherwise requires, words or expressions contained in these 
regulations |hall bear the same meaning as in the Act or any statutory modifica- 
tion thereof in force at the date at which these regulations become binding on the 
company. 

NOTES 

This article corresponds with article 1, Table A, 1929 Act. Further definitions have been 
added of the expressions “ seal,” ‘‘ secretary,” ” United -Kingdom,” while the term ‘‘ writing ” 
is defined in similar terras to those in the Interpretation Act, 1889, sec. 20 (18 Halsbury’s 
Statutes lOOD. 
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Share Capital and Variation of Rights 

2. Without prejudice to any special rights previously conferred on the holders of 
any existing shares or class of shares, any share in the company may be issued with such 
preferred, deferred or other special rights or such restrictions, whether in regard to divi- 
dend, voting, return of capital or otherwise as the company may from time to time by 
ordinary resolution determine. 

3. Subject to the provisions of section 58 of the Act, any preference shares may, 
with the sanction of an ordinary resolution, be issued on the terms that they are, or at 
the option of the company are liable, to be redeemed on such terms and in such manner 
as the company before the issue of the shares may by special resolution determine. 

4. If at any time the share capital is divided into different classes of shares, the 
rights attached to any class (unless otherwise provided by the terms of issue of the 
shares of that class) may, whether or not the company is being wound up, be varied 
with the consent in writing of the holders of three-fourths of the issued shares of that 
class, or with the sanction of an extraordinary resolution passed at a separate general 
meebiig of the holders of the shares of the class. To every such separate general meeting 
the provisions of these regulations relating to general meetings shall apply, but so that 
the necessary quorum shall be two persons at least holding or representing by proxy 
one-third of the issued shares of the class and that any holder of shares of the class 
present in person or by proxy may demand a poll. 

5. The rights conferred upon the holders of the shares of any class issued wdth 
preferred or other rights shall not, unless otherwise expressly provided by the terms of 
issue of the shares of that class, be deemed to be varied by the creation or issue of further 
shares ranking pari passu therewith. 

6. The company may exercise the powers of paying commissions conferred by 
section 53 of the Act, provided that the rate per cent, or the amount of the commission 
paid or agreed to be paid shall be disclosed in the manner required by the said section 
and the rate of the commission shall not exceed the rate of 10 per cent, of the price 
at which the shares in respect whereof the same is paid are issued or an amount equal 
to 10 per cent, of such price (as the case may be). Such commission may be satisfied 
by the payment of cash or the allotment of fully or i:>artly paid shares or partly in one 
way and partly in the other. The company may also on any issue of shares pay such 
brokerage as may be lawful. 

7. Except as required by law, no person shall be recognised by the company as hold- 
ing any share upon any trust, and the company shall not be bound by or be compelled 
in any way to recognise (even when having notice thereof) any equitable, contingent, 
future or partial interest in any share or any interest in any fractional part of a share 
or (except only as by these regulations or by law otherwise provided) any other rights 
in respect of any share except an absolute right to the entirety thereof in the registered 
holder. 

8. Every person whose name is entered as a member in the register of members 
shall be entitled without payment to receive within two months after allotment or 
lodgment of transfer (or within such other period as the conditions of issue shall provide) 
one certificate for all his shares or several certificates each for one or more of his shares 
upon payment of 2s. 6d. for every certificate after the first or such less sum as the 
directors shall from time to time determine. Every certificate shall be under the seal 
and shall specify the shares to which it relates and the amount paid up thereon. Pro- 
vided that in respect of a share or shares held jointly by several persons the company 
shall not be bound to issue more than one certificate, and delivery of a certificate for 
a share to one of several joint holders shall be sufficient delivery to all such holders. 

9. If a share certificate be defaced, lost or destroyed, it may be renewed on pay- 
ment of a fee of 2s. 6d. or such less sum and on such terms (if any) as to evidence and 
indemnity and the payment of out-of-pocket expenses of the company of investigating 
evidence as the directors think fit. 

10. The company shall not give, whether directly or indirectly, and whether by 
means of a loan, guarantee, the provision of security or otherwise, any financial assistance 
for the purpose of or in connection with a purchase or subscription made or to be made 
by any person of or for any shares in the company or in its holding company nor shall 
the company make a loan for any purpose whatsoever on the security of its shares or 
those of its holding company, but nothing in this regulation shall prohibit transactions 
mentioned in the proviso to section 54 (1) of the Act. 

NOTES 

These provisions as to share capital, etc., correspond with articles 2 to 6 of the 1929 Act, 
Table A. The present Table, however, has made certain important changes, as follows : — 

Articles 2, 3. — These two articles correspond with the old article 2. The substantial points 
of difference are that shares with preferred or other special rights may now be issued on con- 
ditions determined by the company by ordinary resolution instead of by special resolution, as 
hitherto. Similarly, redeemable preference shares may be issued with the sanction of an 
ordinary (instead of a special) resolution, provided the terms of redemption have been previously 
determined by special resolution. It will be noted, however, that the provisions of section 58, 
ante, must be observed. 
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Article 4 substantially renrcxluces the old article 3. The only point of difference is that the 
rights attached to any class of shares may be varied whether or not the company is being wound 
up. As to variation of rights, see section 72, ante. As to what constitute different classes of 
shares, see Greenhalgh v. Arderne Cmemas Ltd., [1945] 2 All E.R. 719. 

Articles 5 to 7 are new. The effect of article 5 is that such creation or issue of further shares 
will not bring into operation the provisions of section 72, ante, so as to enable the holders of the 
original shares to apply to the Court for cancellation. 

Article 6 brings into operation the provisions of section 53, ante, which enables commissions^ 
etc,, to be paid provided certain conditions are fulfilled, including (inter alia) that the payment 
of the commission is authorised by the articles (see section 53 (1) (a), ante). No such provision 
was contained in the old Table A, and companies which have adopted that Table A will have 
to alter their articles before they can pay such commission. 

Article 7. — Section 117, ante, provides that, in the case of companies registered in England, 
trusts are not to be entered on the register. This article empowers the company to treat a 
shareholder as the absolute owner of his registered shares. Where such an article provides 
(as this does) that the company shall not be bound to recognise any equitable interest in shares, 
the company is not bound to accept or preserve notices of equitable interests, and such notices 
do not affect the company or its officers or agents with any trust (Sociiti Ginerale de Paris v. 
Walker (1885), 11 App. Cas. 20, at p. 30 ; 9 Digest 564, 2325). See, however, Bradford Banking 
Co. v. Briggs (1886), 12 App. Cas 29 ; 9 Digest 344, 2179 ; Peat v. Clayton, [1906] 1 Ch. 659; 
9 Digest 587, 2448. 

Article 8 corresponds with the old article 4. A new feature is that a member is entitled 
to several certificates each for one or more of his shares upon payment of a maximum fee of 
2s. 6d. for every certificate after the first. 

Article 9 corresponds with the old article 5. New provisions are that a maximum fee 
of 2s. 6d. is payable for a new certificate instead of Is. as formerly, and, in addition, the company’s 
out-of-pocket expenses in investigating evidence is payable. 

Article 10 corresponds with the old article 6. It is, however, drafted in rather wider terms, 
following the extended provisions of section 54, ante, and includes a similar prohibition on loans, 
etc., for the purchase of the shares of a company’s holding company, as well as for those of the 
company itself. 


Lien 

1 1 . The company shall have a first and paramount lien on every share (not being 
a fully paid share) for all moneys (whether presently payable or not) called or payable 
at a fixed time in respect of that share, and the company shall also have a first and para- 
mount lien on all shares (other than fully paid shares) standing registered in the name 
of a single person for all moneys presently payable by him or his estate to the company ; 
but the directors may at any time declare any share to be wholly or in part exempt from 
the provisions of this regulation. The company’s lien, if any, on a share shall extend to 
all dividends payable thereon. 

12. The company may sell, in such manner as the directors think fit, any shares on 
which the company has a lien, but no sale shall be made unless a sum in respect of which 
the lien exists is presently payable, nor until the expiration of fourteen days after a notice 
in writing, stating and demanding payment of such part of the amount in respect of 
which the lien exists as is presently payable, has been given to the registered holder for 
the time being of the share, or the person entitled thereto by reason of his death or 
bankruptcy. 

13. To give effect to any such sale the directors may authorise some person to 
transfer the shares sold to the purchaser thereof. The purchaser shall be registered as the 
holder of the shares comprised in any such transfer, and he shall not be bound to see to 
the application of the purchase money, nor shall his title to the shares be affected by 
any irregularity or invalidity in the proceedings in reference to the sale. 

14. The proceeds of the sale shall be received by tlie company and applied in 
payment of such part of the amount in respect of which the lien exists as is presently 
payable, and the residue, if any, shall (subject to a like lien for sums not presently 
payable as existed upon the shares before the sale) be paid to the person entitled to the 
shares at the date of the sale. 

NOTES 

These articles reproduce the old articles 7 to 10, except that the lien conferred by article 7 
is now expressed to be a “ first and paramount ” lien, thus grantii^ the company priority over 
liens claimed by other persons. As to how far this priority is effective against previous equitable 
interests, see Bradford Banking Co. v. Briggs (1886), 12 App. Cas. 29 ; 9 Digest 344, 2179. The 
lien extends to any moneys receivable in respect of the shares in a winding up (Re General 
Exchange Bank, Re Lewis (1871), 6 Ch. App. 818 ; 9 Digest 343, 2171). A paramount lien on 
shares held by more persons than one in respect of all moneys owing to the company by any 
of the holders, entitles the company to a lien on shares held by trustees in respect of debts due 
to the company by a firm of wliich one of such trustees is a member, paramount to the claims 
of the beneficiaries (New London and Brazilian Bank v. Brocklebank (1882), 21 Ch. D. 302, 
C.A. ; 9 Digest 345, 2181). The company, however, has no lien for debts due from beneficiaries 
who are not registered holders (Re Perkins, Ex parte Mexican Santa Barbara Mining Co. (1890), 
24 Q.B.D. 613, C.A. ; 9 Digest 345, 2182), and cannot alter its register of sharehol^rs by sub- 
stituting their names for those of the trustees (Re Ystalyfera Gas Co., [1887] W.N. 30 ; 9 Digest 
210, 1305). The company’s lien is lost if it registers a transfer of the shares which arc subject 
to the lien (Higgs v. Assam Tea Co. (1869), L.R. 4 Ex. 38J ; 9 Digest 345, 2184), and it may 
be discharged by a new arrangement between the company and the ^areholder (Bank of Africa v. 
Salishurv Gold Mining Co., [1892] A.C. 281. P.C. ; 9 Digest 346, 2187). 
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Calls on Shares 

15. The directors may from time to time make calls upon the members in respect 
of any moneys unpaid on their shares (whether on a(5co\mt of the nominal value of the 
shares or by way of premium) and not by the conditions of allotment thereof made 
payable at fixed times, provided that no call shall exceed one-fourth of the nominal 
value of the share or be payable at less than one month from the date fixed for the pay- 
ment of the last preceding call, and each member shall (subject to receiving at least 
fourteen days' notice specifying the time or times and place of payment) pay to the 
company at the time or times and place so specified the amount called on his shares. 
A call may be revoked or postponed as the directors may determine. 

16. A call shall be deemed to have been made at the time when the resolution of 
the directors authorising the call was passed and may be required to be paid by instal- 
ments. 

17. The joint holders of a share shall be jointly and severally liable to pay all 
calls in respect thereof. 

18. If a sum called in respect of a share is not paid before or on the day appointed 
for payment thereof, the person from whom the sum is due shall pay interest on the 
sum from the day appointed for payment thereof to the time of actual payment at such 
rate not exceeding 5 per cent, per annum as the directors may determine, but the 
directors shall be at liberty to waive payment of such interest wholly or in part. 

19. Any sum which by the terms of issue of a share becomes payable on allotment 
or at any fixed date, whether on account of the nominal value of the share or by way of 
premium, shall for the purposes of these regulations be deemed to be a call duly made 
and payable on the date on which by the terms of issue the same becomes payable, 
and in case of non-payment all the relevant provisions of these regulations as to payment 
of interest and expenses, forfeiture or otherwise shall apply as if such sum had become 
payable by virtue of a call duly made and notified. 

20. The directors may, on the issue of shares, differentiate between the holders 
as to the amount of calls to be paid and the times of payment. 

21. The directors may, if they think fit, receive from any member willing to 
advance the same, all or any part of the moneys uncalled and unpaid upon any shares 
held by him, and upon all or any of the moneys so advanced may (until the same would, 
but for such advance, become payable) pay interest at such rate not exceeding (unless 
the company in general meeting shall otherwise direct) 5 per cent, per annum, as may 
be agreed upon between the directors and the member paying such sum in advance. 

NOTES 

These articles correspond with the old articles 11 to 16. The following changes have 
been introduced ; — 

Article 15. — The power to make calls in respect of moneys unpaid on shares is expressed 
to apply not only to the nominal value of the shares, but also to moneys by way of premium, 
and is limited lo such moneys as are not, by the conditions of their allotment, made payable at 
fixed times. It is now also provided that they are to be payable not less than one month from 
the date fixed for the payment of the last preceding call and not from the date of the last preceding 
call itself as hitherto. The notice of the call must specify the place, as well as the time, of pay- 
ment and provision is now made for the revocation or postponement of a call. As to making 
two calls payable at different times, see Universal Corporation^ Ltd. v. Hughes, [1909] S.C. 1434 ; 
9 Digest 324, e. 

Article 16 is new. 

Article 17 reproduces the old article 12. 

Article 18. — The rate of interest is left to the discretion of the directors with a maximum 
of 5 per cent, instead of being fixed as 5 per cent, as in the old article 13, with which this article 
corresponds. 

Article 19 is substantially the old article 14 redrafted and clarified and is adapted to the 
variations specified above. It applies the provisions of the Table to any sum which, by the 
terms of issue, becomes payable on allotment or at any fixed date both as to payment of interest 
and expenses and as regards forfeiture “ and otherwise.” 

Article 20 reproduces the old article 15. In the absence of this provision, the directors’ 
calls may not be made on some shareholders and not on others [Galloway v. HalU Concerts 
Society, [1915] 2 Ch. 233 ; 9 Digest 321, 2035), 

Article 21 reproduces the old article 16, except that the rate of interest allowed on calls 
in advance is now a maximum of 5 per cent instead of 6 pei cent, as formerly. This rate may, 
however, be increased if so directed by the company in general meeting. 

As to lien on shares for moneys called up, see articles 11 to 14, supra. The company may 
refuse to register the transfer of a share on which it has a lien (see article 24, infra), and the 
shareholders on the register when the call is made are those who are liable to pay the call (see 
North American Colonial Association of Ireland v. Bentley (1850), 19 L.J. (Q.B.) 427 ; 10 Digest 
1217, 8604). 

Action tor recovery of call moneys. — Moneys payable on call are recoverable by action 
commenced by writ, which may be specially indorsed under R.S.C., Order 3, rule 6. Calls made 
but not paid before winding up may be enforced by action brought by the liquidator in the name 
of the company [Westmoreland Green and Blue Slate Co. v. Fielden, [1891] 3 Ch. 15, C.A. ; 10 
Digest 920, 6303), Calls are specialty debts due from the members of the company [Cork and 
Bandon Rail. Co. v. Goode (1853), 13 C.B. 826 ; 10 Digest 1139, 8045). 

CO. ACT.— 24 
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Moneys paid In advance of calls. — See section 59 (b). The exercise of this power is valid, 
even though it confers a collateral advantage on the directors [Poole, Jackson and Whyte's Case 
(1878), 9 Ch. D. 322, C.A. ; 9 Digest 338, 2138), but not if it is exercised solely for their benefit 
[Sykes' Case (1872), L.R. 13 Eq. 255 ; 9 Digest 498, 3273). For the purpose of sanctioning a 
scheme of arrangement (see section 206), shareholders with uncalled moneys paid in advance 
are in a separate class from fully-paid shareholders [Re United Provident Assurance Co., Ltd., 
[1910] 2 Ch. 477 *, 10 Digest 1058, 7604). As to the extent to whch a shareholder paying 
moneys in advance of calls is a creditor of the company, see Lock v. Queensland Investment and 
Land Mortgage Co., [1896] 1 Ch. 397, C.A. ; affirmed, [1896] A.C. 461 ; 9 Digest 33S, 2137. 

Method of making calls — Under Table A, calls may be made only by the directors, and 
this power can only be exercised by a quorum of directors present at a duly convened meeting 
[Moore v. Hammond (1827), 6 B. & C. 456 ; 9 Digest 516, 3386), and must be made by directors 
properly appointed [Howbeach Coal Co., Ltd. v. Teague (1860), 5 H. & N. 151 ; 9 Digest 323, 
2043). The directors’ discretion as to making or abstaining from making calls will not be 
reviewed by the Courts in the absence of bad faith [Odessa Tramways Co. v. Mendel (1878), 

8 Ch. D. 235, C.A. ; 9 Digest 244, 1533). The power to make calls is fiduciary as regards the 
shareholders, and the directors must have regard to the interests of the company and must 
exercise their powers fairly as between different shareholders, and not with a view to giving 
themselves an unfair advantage [Gilbert's Case (1870), 5 Ch. App. 559 ; 9 Digest 321, 2037). 
But the directors are not trustees for the company’s creditors [Poole, Jackson and Whyte's 
Case, supra). The resolution must comply with the provisions of the articles and must in any 
case, state the amount of the call and the time and place at which it is to be paid, or the call 
will be invalid [Johnson v. Lyttle's Iron Agency (1877), 5 Ch. D. 687, C.A. ; 9 Digest 339, 2145). 
Provided the notice of the call is served as directed by the articles and is addressed to a member 
at his registered address it is good, notwithstanding his previous death, if the company has no 
notice thereof [New Zealand Gold Extraction Co. [Newbery-Vautin Process) v. Peacock, [1894] 
1 Q.B. 622, C.A. ; 9 Digest 322, 2039), and an inaccurate notice, provided it is a clear notice 
of call, will not invalidate the call [Chubwa Tea Co. of Assam, Ltd. v. Barry (1866), 15 L.T. 449 ; 

9 Digest 325, 2054). 


Transfer of Shares 

22. The instrument of transfer of any share shall be executed by or on behalf of 
the transferor and transferee, and, except as provided by sub-paragraph (4) of para- 
graph 2 of the Seventh Schedule to the Act, the transferor shall be deemed to remain 
a holder of the share until the name of the transferee is entered in the register of members 
in respect thereof. 

23. Subject to such of the restrictions of these regulations as may be applicable, 
any member may transfer all or any of his shares by instrument in writing in any usual 
or common form or any other form which the directors may approve. 

24. The directors may decline to register the transfer of a share (not being a fully 
paid share) to a person of whom they shall not approve, and they may also decline to 
register the transfer of a share on which the company has a lien. 

25. The directors may also decline to recognise any instrument of transfer unless: — 

(a) a fee of 2s. 6d. or such lesser sum as the directors may from time to time 

require is paid to the company in respect thereof ; 

(b) the instrument of transfer is accompanied by the certificate of the shares to 

which it relates, and such other evidence as the directors may reasonably 
require to show the right of the transferor to make the transfer ; and 

(c) the instrument of transfer is in respect of only one class of share. 

26. If the directors refuse to register a transfer they shall within two months 
after the date on which the transfer was lodged with the company send to the transferee 
notice of the refusal. 

27. The registration of transfers may be suspended at such times and for such 
periods as the directors may from time to time determine, provided always that such 
registration shall not be suspended for more than thirty days in any year. 

28. The company shall be entitled to charge a fee not exceeding 2s. 6d. on the 
registration of every probate, letters of administration, certificate of death or marriage, 
power of attorney, notice in lieu of distringas, or other instrument. 

NOTES 

These articles correspond with the old articles 17 to 19. The following innovations should 
be noted : — 

Article 22 (which corresponds with the old article 17) makes an exception to the general 
rule that the transferor is deemed to be the holder until the transferee’s name is entered on 
the register in the case of paragraph 2 (4) of the Seventh Schedule, post, for the purpose of deter- 
mining the holder of shares in deciding whether a company is an exempt private company. 

Article 23 does not give a specimen form of transfer as did the corresponding article in the 
old Table A. Instead, a general principle is laid down. 

Articles 24 to 27 correspond with the old article 19, and introduce the following innovations: 
(i) a lower fee than 2s. 6d. may be charged in respect of the instrument of transfer ; (ii) 1?he 
directors may decline to recognise an instrument of transfer unless it is in respect of only one 
class of share (article 25) ; (iii) registrations may be suspended at any time, so long as the total 
periods do not exceed 30 days in any year (article 27). The old article 19 provided for such 
suspension only for 14 days immediately preceding the ordinary general meeting. It will be 
noted that article 24 is excluded by Part II, post, in the case of a private company and is replaced 
by article 3 of that Part. 
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Article 28 is new. 

Common form. — When the articles require the common form, registration of a transfer 
cannot be refused because it omits particulars which would be found in the common form, but 
are in the circumstances immaterial (Re Letheby and Christopher, Ltd., [1904] 1 Ch. 815 ; 9 Digest 
1^,2289). 

Execution of transfer. — Although article 22 requires that the instrument shall be executed 
both by the transferor and transferee, non-execution by the transferee only makes the transfer 
irregular but not a nullity, and if it has been acted on for a long period it cannot be impeached 
(Re Taurine Co. (1883), 25 Ch. D. 118, C.A. ; 9 Digest 348, 2203). 

Registration of transfer. — Until the instrument of transfer is registered, the transfer is not 
complete and the transferor remains the legal owner of the shares and is liable to pay calls 
thereon (Sayles v. Blane (1849), 14 Q.B. 205 ; 10 Digest 1135, 8009), but a transferee who has 
accepted the transfer, though he has not executed it, is liable to indemnify the transferor as 
from the date thereof (Coring v. Davis (1886), 32 Ch. D. 625 ; 9 Digest 352, 2228). The trans- 
feree is the proper person to apply for registration (Skinner v. City of London Marine Insurance 
Corporation (1885), 14 Q.B.D. 882, C.A. ; 9 Digest 350, 2216), but the transferor may also apply 
(see section 77, ante). The transferor may enforce the registration by obtaining an order for 
rectification of the register (Re Stranton Iron and Steel Co. (1873), L.K. 16 Eq. 559 ; 9 Digest 
218, 1371). 

Transmission of Shares 

29. In case of the death of a member the survivor or survivors where the deceased 
was a joint holder, and the legal personal representatives of the deceased where he was 
a sole holder, shall be the only persons recognised by the company as having any title 
to his interest in the shares ; but nothing herein contained shall release the estate of 
a deceased joint holder from any liability in respect of any share which had been jointly 
held by him with other persons. 

30. Any person becoming entitled to a share in consequence of the death or bank- 
ruptcy of a member may, upon such evidence being produced as may from time to time 
properly be required by the directors and subject as hereinafter provided, elect either 
to be registered himself as holder of the share or to have some person nominated by him 
registered as the transferee thereof, but the directors shall, in either case, have the same 
right to decline or suspend registration as they would have had in the case of a transfer 
of the share by that member before his death or bankruptcy, as the case may be. 

31. If the person so becoming entitled shall elect to be registered himself, he shall 
deliver or send to the company a notice in writing signed by him stating that he so elects. 
If he shall elect to have another person registered he shall testify his election by executing 
to that person a transfer of the share. All the limitations, restrictions and provisions 
of these regulations relating to the right to transfer and the registration of transfers of 
shares shall be applicable to any such notice or transfer as aforesaid as if the death or 
bankruptcy of the member had not occurred and the notice or transfer were a transfer 
signed by that member. 

32. A person becoming entitled to a share by reason of the death or bankruptcy 
of the holder shall be entitled to the same dividends and other advantages to which he 
would be entitled if he were the registered holder of the share, except that he shall not, 
before being registered as a member in respect of the share, be entitled in respect of it 
to exercise an> right conferred by membership in relation to meetings of the company : 

Provided always that the directors may at any time give notice requiring any such 
person to elect either to be registered himself or to transfer the share, and if the notice 
is not complied with within ninety days the directors may thereafter withhold payment 
of all dividends, bonuses or other moneys payable in respect of the share until the 
requirements of the notice have been complied with. 

NOTES 

These articles correspond with the old articles 20 to 22. 

Article 29 reproduces in substance the old article 20. A provision is, however, added 
preserving the liability of the estate of a deceased joint holder. 

Article 30 is substantially the same as the old article 21. 

Article 31 is new and merely clarifies the provisions of article 30. 

Article 32 reproduces the old article 22, except for the proviso, which is new. 

Transmission. — This term means transmission by devolution of law, including devolution 
by death or bankruptcy, as distinct from transfer, which means transfer by the act of a member 
(see Barton v. London and North Western Rail. Co. (1889), 24 Q.B.D. 77, C.A., at p. 88 ; 10 
Digest 1141, 8063, and see section 75). 

Joint holders. — In the absence of provision to the contrary, the survivor or survivors of 
registered joint holders of shares are alone entitled to and liable upon such shares (Maxwell's 
Case, Hill's Case (1875), L.R. 20 Eq. 585 ; 9 Digest 410, 2635). It will be noted, however, that 
article 29 preserves the liability of the deceased holder. 

Sole holder. — Upon the death of the sole holder of shares, the title to his shares devolves 
upon his personal representatives, who may transfer the shares without themselves being 
registered (see section 76). As to evidence of grant of probate, see section 82. The person 
having the legal right to shares in consequence of the death of the member is entitled to have 
his name entered on the register (Scott v. Frank F. Scott (London) Ltd., [1940] Ch. 794 ; [1940] 
3 All E.R. 508, C.A. ; 2nd Digest Supp.). 

Bankruptcy. — On a registered member being adjudicated bankrupt, his shares vest in his 
trustee in bankruptcy ( Bankruptcy Act, 1914, section 18 (1), 48, 53). 
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Forfeiture of Shares 

33. If a member fails to pay any call or instalment of a call on the day appointed 
for payment thereof, the directors may, at any time thereafter during such time as any 
part of the call or instalment remains unpaid, serve a notice on him requiring payment 
of so much of the call or instalment as is unpaid, together with any interest which may 
have accrued. 

34. The notice shall name a further day (not earlier than the expiration of fourteen 
days from the date of service of the notice) on or before which the payment required by 
the notice is to be made, and shall state that in the event of non-payment at or before 
the time appointed the shares in respect of which the call was made will be liable to be 
forfeited. 

35. If the requirements of any such notice as aforesaid are not complied with, any 
share in respect of which the notice has been given may at any time thereafter, before 
the payment required by the notice has been made, be forfeited by a resolution of the 
directors to that effect. 

36. A forfeited share may be sold or otherwise disposed of on such terms and in 
such manner as the directors think fit, and at any time before a sale or disposition the 
forfeiture may be cancelled on such terms as the directors think fit. 

37. A person whose shares have been forfeited shall cease to be a member in 
respect of the forfeited shares, but shall, notwithstanding, remain liable to pay to the 
company all moneys which, at the date of forfeiture, were payable by him to the com- 
])any in respect of the shares, but his liability shall cease if and when the company shall 
have received payment in full of all such moneys in respect of the shares. 

38. A statutory declaration in writing that the declarant is a director or the 
secretary of the company, and that a share in the company has been duly forfeited on 
a date stated in the declaration, shall be conclusive evidence of the facts therein stated 
as against all persons claiming to be entitled to the share. The company may receive 
the consideration, if any, given for the share on any sale or disposition thereof and may 
execute a transfer of the share in favour of the person to whom the share is sold or 
disposed of and he shall thereupon be registered as the holder of the share, and shall not 
be bound to see to the application of the purchase money, if any, nor shall his title to 
the share be affected by any irregularity or invalidity in the proceedings in reference to 
the forfeiture, sale or disposal of the share. 

39. The provisions of these regulations as to forfeiture shall apply in the case of 
non-payment of any sum which, by the terms of issue of a share, becomes payable at a 
fixed time, whether on account of the nominal value of the share or by way of premium, 
as if the same had been payable by virtue of a call duly made and notified. 

NOTES 

These articles reproduce the old articles 23 to 29, except that it is now provided that the 
statutory declaration referred to in article 38 may be made by the secretary as well as by a 
director, and that the liability under article 37 remains until all moneys due in respect of the 
shares are paid, and not merely the nominal amount, as formerly. 

Forfeiture of shares. — A forfeiture of shares effects a reduction of the company’s capital, 
but does not require confirmation by the Court (as to which see section 67). This power to 
reduce capital by forfeiting shares is, however, confined to cases where calls on, or other amounts 
due in respect of the shares are not paid {Hopkinson v. Mortimer^ Harley & Co,^ Ltd., [1917J 
1 Ch. 646 ; 9 Digest 343, 2168). A forfeiture of shares is invalid if it is not made for the com- 
pany’s benefit {Harris v. North Devon Rail. Co. (1885), 20 Beav. 384 ; 10 Digest 1146, 8104). 

Re-allotting forfeited shares. — Where shares have been forfeited by the company, it may 
on re-allotting them give credit for money already received in respect of them, and this does 
not amount to the issue of shares at a discount {Morrison v. Trustees, Executors and Securities 
Insurance Corporation (1898), 68 L.J. (Ch.) 11, C.A. ; 9 Digest 433, 2816). Where credit for 
the amount already paid is given, the new allottee becomes liable for the balance remaining 
unpaid on the shares {New Balkis Eersteling, Ltd. v. Randt Gold Mining Co., [1904] A.C. 165, 
at p. 168 ; 9 Digest 433, 2821). 


Conversion of Shares into Stock 

40. The company may by ordinary resolution convert any paid-up shares into 
stock, and reconvert any stock into paid-up shares of any denomination. 

4 1 . The holders of stock may transfer the same, or any part thereof, in the same 
manner, and subject to the same regulations, as and subject to which the shares from 
which the stock arose might previously to conversion have been transferred, or as near 
thereto as circumstances admit; and the directors may from time to time fix the 
minimum amount of stock transferable but so that such minimum shall not exceed 
the nominal amount of the shares from which the stock arose. 

42. The holders of stock shall, according to the amount of stock held by them, 
have the same rights, privileges and advantages as regards dividends, voting at meetings 
of the company and other matters as if they held the shares from which the stock 
arose, but no such privilege or advantage (except participation in the dividends and 
profits of the company and in the assets on winding up) shall be conferred by an amount 
of stock which would not, if existing in shares, have conferred that privilege or advantage. 
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43. Such of the regulations of the company as are applicable to paid-up shares 
shall apply to stock, and the words “ share and “ shareholder ” therein shall include 
“ stock and “ stockholder 


NOTES 

These articles reproduce the old articles 30 to 33 without material alteration. 

Shares, stock. — See section 455 (1). 

Ck>nversion of shares Into stock, etc. — See section 61. As to notice to the registrar, see 
section 62. As to entries in the register of members, see section 110. 

Alteration of Capital 

44. The company may from time to time by ordinary resolution increase the 
share capital by such sum, to be divided into shares of such amount, as the resolution 
shall prescribe. 

45. The company may by ordinary resolution — 

(a) consolidate and divide all or any of its share capital into shares of larger 

amount than its existing shares ; 

(b) sub-divide its existing shares, or any of them, into shares of smaller amount 

than is fixed by the memorandum of association subject, nevertheless, to 

the provisions of section 61 (1) (d) of the Act ; 

(c) cancel any shares which, at the date of the passing of the resolution, have 

not been taken or agreed to be taken by any person. 

46. The company may by special resolution reduce its share capital, any capital 
redemption reserve fund or any share premium account in any manner and with, and 
subject to, any incident authorised, and consent required, by law. 

NOTES 

These articles reproduce the old articles 34, 37 and 38, except that article 46 (which corre- 
sponds with the old article 38), enables the share premium account to be reduced, as well as the 
share capital and capital redemption reserve fund. The old articles 35 and 36 arc not reproduced 
in this Table. In consequence, a company adopting the present Table need not offer new shares 
to existing members before issue. 

Increase of share capital. — See section 61. 

Consolidation, subdivision, cancellation. — See section 61. 

Share premium account. — See section 56. 

General Meetings 

47. The company shall in each yea }hold a general meeting as its annual general 
meeting in addition to any other meetings in that year, and shall specify the meeting 
as such in the notices calling it ; and not more than fifteen months shall elapse between 
the date of one annual general meeting of the company and that of the next. Provided 
that so long as the company holds its first annual general meeting within eighteen 
months of its incorporation, it need not hold it in the year of its incorporation or in the 
following year. The annual general meeting shall be held at such time and place as 
the directors shall appoint. 

48. All general meetings other than annual general meetings shall be called 
extraordinary general meetings, 

49. The directors may, whenever they think fit, convene an extraordinary general 
meeting, and extraordinary general meetings shall also be convened on such requisition, 
or, in default, may be convened by such requisitionists, as provided by section 132 of 
the Act. If at any time there are not within the United Kingdom sufficient directors 
capable of acting to form a quorum, any director or any two members of the company 
may convene an extraordinary general meeting in the same manner as nearly as possible 
as that in which meetings may be convened by the directors. 

NOTES 

These articles replace the old articles 39 to 41, the changes therein being consequent on 
the changes effected by section 131. It will be noted that the “ ordinary ” meeting is now 
termed the annual general meeting, all other meetings being extraordinary general meetings. 

Annual general meeting. — See section 131. 

Extraordinary general meeting. — See section 132. 

The members, as a body, can only act through a general meeting unless all the shareholders 
assent, in which case the formalities of a meeting need not be complied with {Re Express 
Engineering Works, Ltd.y [1920] 1 Ch. 466, C.A. ; 9 Digest 569, 3779), audit is not necessary for 
them to come together in a meeting {Parker and Cooper, Ltd. v. Reading, [1926] Ch. 975 ; 
Digest Supp. See also section 143 (4) (d)). 

Notice of General Meetings 

50. An annual general meeting and a meeting called for the passing of a special 
resolution shall be called by twenty-one days* notice in writing at the least, and a 
meeting of the company other than an annual general meeting or a meeting for the 
passing of a special resolution shall be called by fourteen days’ notice in writing at the 
least. The notice shall be exclusive of the day on which it is served or deemed to be 
served and of the day for which it is given, and shall specify the place, the day and the 
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hour of meeting and, in case of special business, the general nature of that business, 
and shall be given, in manner hereinafter mentioned or in such other manner, if any, 
as may be prescribed by the company in general meeting, to such persons as are, under 
the regulations of the company, entitled to receive such notices from the company : 

Provided that a meeting of the company shall, notwithstanding that it is called by 
shorter notice than that specified in this regulation, be deemed to have been duly called 
if it is so agreed — 

(a) in the case of a meeting called as the annual general meeting, by all the members 

entitled to attend and vote thereat ; and 

(b) in the case of any other meeting, by a majority in number of the members 

having a right to attend and vote at the meeting, being a majority together 
holding not less than 95 per cent, in nominal value of the shares giving that 
right. 

51. The accidental omission to give notice of a meeting to, or the non-receipt of 
notice of a meeting by, any person entitled to receive notice shall not invalidate the 
proceedings at that meeting. 

NOTES 

These articles correspond with the old articles 42 and 43. 

Article 50 materially alters the provisions of the old article 42, such changes being con- 
sequent on, and in conformity with, the provisions of section 133. 

Article 51 reproduces the old article 43, except that, in place of “ member ” is substituted 
“ person entitled to receive notice.” This would now include the auditor (sec article 134). 

Sec further as to notices, articles 131 to 134. 

Proceedings at General Meetings 

52. All business shall be deemed special that is transacted at an extraordinary 
general meeting, and also all that is transacted at an annual general meeting, with the 
exception of declaring a dividend, the consideration of the accounts, balance sheets, 
and the reports of the directors and auditors, the election of directors in the place of 
those retiring and the appointment of, and the fixing of the remuneration of, the 
auditors. 

53. No business shall be transacted at any general meeting unless a quorum of 
members is present at the time when the meeting proceeds to business ; save as herein 
otherwise provided, three members present in person shall be a quorum. 

54. If within half an hour from the time appointed for the meeting a quorum is 
not present, the meeting, if convened upon the requisition of members, shall be dis- 
solved ; in any other case it shall stand adjourned to the same day in the next week, 
at the same time and place or to such other day and at such other time and place as the 
directors may determine, and if at the adjourned meeting a quorum is not present 
within half an hour from the time appointed for the meeting, the members present 
shall be a quorum. 

55. The chairman, if any, of the board of directors shall preside as chairman at 
every general meeting of the company, or if there is no such chairman, or if he shall 
not be present within fifteen minutes after the time appointed for the holding of the 
meeting or is unwilling to act the directors present shall elect one of their number to 
be chairman of the meeting. 

56. If at any meeting no director is willing to act as chairman or if no director is 
present within fifteen minutes after the time appointed for holding the meeting, the 
members present shall choose one of their number to be chairman of the meeting. 

57. The chairman may, with the consent of any meeting at which a quorum is 
present (and shall if so directed by the meeting), adjourn the meeting from time to time 
and from place to place, but no business shall be transacted at any adjourned meeting 
other than the business left unfinished at the meeting from which the adjournment 
took place. When a meeting is adjourned for thirty days or more, notice of the 
adjourned meeting shall be given as in the case of an original meeting. Save as afore- 
said it shall not be necessary to give any notice of an adjournment or of the business 
to be transacted at an adjourned meeting. 

58. At any general meeting a resolution put to the vote of the meeting shall be 
decided on a show of hands unless a poll is (before or on the declaration of the result 
of the show of hands) demanded — 

(a) by the chairman ; or 

(b) by at least three members present in person or by proxy ; or 

(c) by any member or members present in person or by proxy and representing 

not less than one- tenth of the total voting rights of all the members having 
the right to vote at the meeting ; or 

(d) by a member or members holding shares in the company conferring a right to 

vote at the meeting being shares on which an aggregate sum has been paid 
up equal to not less than one-tenth of the total sum paid up on all the shares 
conferring that right. 

Unless a poll be so demanded a declaration by the chairman that a resolution has 
on a show of hands been carried or carried unanimously, or by a particular majority. 
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or lost and an entry to that effect in the book containing the minutes of the proceedings 
of the company shall be conclusive evidence of the fact without proof of the number or 
proportion of the votes recorded in favour of or against such resolution. 

The demand for a poll may be withdrawn. 

59. Except as provided in regulation 61, if a poll is duly demanded it shall be taken 
in such manner as the chairman directs, and the result of the poll shall be deemed to be 
the resolution of the meeting at which the poll was demanded. 

60. In the case of an equality of votes, whether on a show of hands or on a poll, 
the chairman of the meeting at which the show of hands takes place or at which the poll 
is demanded, shall be entitled to a second or casting vote. 

61 . A poll demanded on the election of a chairman or on a question of adjournment 
shall be taken forthwith. A poll demanded on any other question shall be taken at 
such time as the chairman of the meeting directs, and any business other than that 
upon which a poll has been demanded may be proceeded with pending the taking 
of the poll. 


NOTES 

These articles correspond with the old articles 44 to 53. The following modifications 
should be noted : — 

Article 52. — The “ ordinary ” meeting is now called the annual general meeting (see also 
article 47, supra). All reports of the directors and auditors are now ordinary business and not 
merely the ordinary report, as previously. Elections of directors in place of those retiring for 
any reason are now ordinary business, and not merely when they retire by rotation. On the 
other hand, the election of other officers is now special business. The appointment of auditors 
is now also ordinary business. 

Article 63 reproduces the old article 45. 

Article 54 reproduces the old article 46, except that the directors may determine the time 
and place of the adjourned meeting where there is no quorum at the original meeting. 

Articles 55, 56 correspond with the old articles 47, 48, but the appointment of chairman, 
in the absence or unwillingness to act of the chairman of the board of directors is now the 
business of the other directors, and it is only in default of an appointment by them that the 
members may choose a chairman. 

Article 67 reproduces the old article 49, except that notice of an adjourned meeting need 
only be given when it is adjourned for at least 30 days, instead of 10 days, as formerly. 

Article 58 replaces the old article 50, and sets out the conditions in which a poll may be 
demanded. These correspond largely with the requirements of section 137, but have been 
modified to provide tliat any three members may demand a poll as may also the chairman. 
It IS now also provided that the demand for a poll may be withdrawn. 

Article 59 reproduces the old article 51, except that its provisions are now subject to those 
of article 61. 

Article 60 reproduces the old article 52. 

Article 61 reproduces the old article 53, with a provision added permitting other business 
to be proceeded with pending the taking of the poll. 

Proceedings at general meetings. — See generally section 134. 

Annual general meeting. — See section 131. 

Appointment of auditors. — See sections 159, 160. 

Appointment and removal of directors. — See sections 183 to 185. 

Right to demand a poll. — See section 137. 

Quorum. — See section 134. If the quorum is not present within the prescribed time, no 
business can be transacted, except as provided by the company’s regulations and a resolution 
passed at a meeting at which there is no quorum is void {Re Cambrian Peat, Fuel and Charcoal 
Co., Ltd., De La Mott's and Turner's Case (1875), 31 L.T. 773 ; 9 Digest 569, 3773). As to 
whether a member present only by proxy can be counted in a quorum, see ibid., and as to whether 
a member not entitled to vote may be counted, see Young v. South African and Australian 
Exploration and Development Syndicate, [1896J 2 Ch. 268, at p. 277 ; 9 Digest 561, 3721. 

Adjourned meeting. — Where the chairman has the right, with the consent of the meeting, 
to adjourn it, he cannot be compelled to do so {Salisbury Gold Mining Co. v, Hathorn, [1897 J 
A.C. 268, P.C. ; 9 Digest 580, 3379), but he cannot adjourn or dissolve the meeting against the 
wish of the majority {National Dwellings Society v. Sykes, [1894] 3 Ch. 159 ; 9 Digest 570, 3784). 
Where the business of a meeting has been completed with the exception of the taking of a poll, 
the meeting at which the poll is taken is not an adjourned meeting {Shaw v. Tati Concessions , 
Ltd., [1913J 1 Ch. 292 ; 9 Digest 581, 3881). An adjourned meeting is legally a continuation 
of the original meeting {Scadding v. Lorant (1851), 3 H.L. Cas. 418 ; 13 Digest 341, 794). 

Poll. — At common law, a person entitled to vote at a meeting has a right to demand a 
poll {R. V. Wimbledon Local Board (1882), 8 Q.B.D. 459, C.A. ; Digest Supp.). Joint holders 
of the specified number of shares may demand a poll without other support {Siemens Brothers & 
Co. V. Burns, [1918] 2 Ch. 324, C.A. ; 9 Digest 573, 3805). The right to demand a poll should 
be exercised immediately after the declaration by the chairman of the result of the show of 
hands {Campbell v. Maund (1^36), 5 Ad. & El. 865 ; 19 Digest 271, 556). The demand may be 
made privately to the chairman and by him communicated to the meeting {Re Phoenix Electric 
Light and Power Co,, Ltd. (1883), 48 L.T. 260 ; 9 Digest 574, 3814). Unless the articles state 
the place and time for taking the poll, the chairman may direct the manner of taking it {Re 
Chillington Iron Co. (1885), 29 Ch. D. 159 ; 9 Digest 574, 3819). In the absence of special powers, 
he cannot direct the votes to be taken by means of voting papers {McMillan v. Le Roi Mining 
Co., Ltd., [1906] 1 Ch. 331 ; 9 Digest 574, 3821). A poll is part of the meeting, and for the pur- 
pose of taking it the meeting continues until the poll is closed {Shaw v. Tati Concessions, Ltd., 
supra). 
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VoUs of Members 

62. Subject to any rights or restrictions for the time being attached to any class 
or classes of shares, on a show of hands every member present in person shall have one 
vote, and on a poll every member shall have one vote for each share of which he is the 
holder. 

63. In the case of joint holders the vote of the senior who tenders a vote, whether 
in person or by proxy, shall be accepted to the exclusion of the votes of the other joint 
holders ; and for this purpose seniority shall be determined by the order in which the 
names stand in the register of members. 

64. A member of unsound mind, or in respect of whom an order has been made 
by any court having jurisdiction in lunacy, may vote, whether on a show of hands or 
on a poll, by his committee, receiver, curator bonis, or other person in the nature of a 
committee, receiver or curator bonis appointed by that court, and any such committee, 
receiver, curator bonis or other person may, on a poll, vote by proxy. 

65. No member shall be entitled to vote at any general meeting unless all calls 
or other sums presently payable by him in respect of shares in the company have been 
paid. 

66. No objection shall be raised to the qualification of any voter except at the 
meeting or adjourned meeting at which the vote objected to is given or tendered, and 
every vote not disallowed at such meeting shall be valid for all purposes. Any such 
objection made in due time shall be referred to the chairman of the meeting, whose 
decision shall be final and conclusive. 

67. On a poll votes may be given either personally or by proxy. 

68. The instrument appointing a proxy shall be in writing under the hand of the 
appointer or of his attorney duly authorised in writing, or, if the appointer is a corpora- 
tion, either under seal, or under the hand of an officer or attorney duly authorised. A 
proxy need not be a member of the company. 

69. The instrument appointing a proxy and the power of attorney or other 
authority, if any, under which it is signed or a notarially certified copy of that power 
or authority shall be deposited at the registered office of the company or at such other 
place within the United Kingdom as is specified for that purpose in the notice convening 
the meeting, not less than 48 hours before the time for holding the meeting or adjourned 
meeting, at which the person named in the instrument proposes to vote, or, in the case 
of a poll, not less than 24 hours before the time appointed for the taking of the poll, and 
in default the instrument of proxy shall not be treated as valid. 

70. An instrument appointing a proxy shall be in the following form or a form as 
near thereto as circumstances admit — • 

“ Limited 


I/We , of , in 

the county of , being a member/members of 

the above-named company, hereby appoint 

of , or failing him, 

of , as my/our proxy to vote for me/us on my/our 

behalf at the [annual or extraordinary, as the case may be] general meeting of the 
company to be held on the day of 19 , and at any 

adjournment thereof. 

Signed this day of 19 ." 

71. Where it is desired to afford members an opportunity of voting for or against 
a resolution the instrument appointing a proxy shall be in the following form or a form 
as near thereto as circumstances admit — 

“ Limited 


I/We, , of 

in the county of , being a member/members of the 

above-named company, hereby appoint 
of , or failing him, 

of , as my /our proxy to vote for me/us on my /our 

behalf at the [annual or extraordinary, as the case may be] general meeting of the 
company, to be held on the day of 19 , and at any 

adjournment thereof. 

Signed this day of 19 . 

This form is to be used of the resolution. Unless otherwise instructed, 

against 

the proxy will vote as he thinks fit. 

Strike out whichever is not desired." 

72. The instrument appointing a proxy shall be deemed to confer authority to 
demand or join in demanding a poll. 
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73. A vote given in accordance with the terms of an instrument of proxy shall be 
valid notwithstanding the previous death or insanity of the principal or revocation of 
the proxy or of the authority under which the proxy was executed, or the transfer of 
the share in respect of which the proxy is given, provided that no intimation in writing 
ot such death, insanity, revocation or transfer as aforesaid shall have been received by 
the company at the office before the commencement of the meeting or adjourned 
meeting at wdiich the proxy is used. 

NOTES 

These articles correspond with the old articles 54 to 62. 

Article 62 reproduces the old article 54, except that the general rule is now subject to the 
rights or restrictions of various classes of shares. 

Articles 63 to 65 reproduce the old articles 55 to 57. 

Article 66 is new. It prevents the qualification of a voter being questioned after the 
meeting at which he has exercised his vote. 

Articles 67 and 68 reproduce the old articles 58 and 59. 

Article 69 reproduces the old article 60, with the following modifications : (i) proxies may 
be lodged not only at the company’s registered office, but also at any other specified place in 
the United Kingdom ; (ii) proxies may be lodged 24 hours before the time appointed for the 
taking of a poll. 

Article 70 corresponds with the old article 61, and provides a slightly difTercnt form of 
proxy from the one there given, such form, or one us near thereto as the circumstances admit 
to be used. 

Article 7i is new and provides an alternative form of proxy, enabling him to vote for or 
against a resolution (see section 138). 

Article 72 reproduces the old article 62. 

Article 73 is new. 

Votes of members. — See section 134 (e). 

Proxies. — See sections 136 to 138. 

Member with calls in arrear. — Where the articles provide that there is no right to vote 
while any sum is due in respect of the shares, a purchaser of a forfeited share cannot vote while 
the former holder’s calls are unpaid {Randt Gold Mining Co., Ltd. v. Wainwright, [1901] 1 Ch. 
184 ; 9 Digest 573, 3808). 

Show of hands. — Unless a poll is demanded, the voting is by show of hands, and each 
member personally present and voting is counted as one {Ernest v. Loma Gold Mines, Ltd., 
[1897] 1 Ch. 1, C.A. ; 9 Digest 577, 3846). Proxies cannot be counted, nor may the votes 
conferred by the shares represented {ibid.). 

Corporations acting by Representatives at Meetings 

74. Any corporation which is a member of the company may by resolution of 
its directors or other governing body authorise such person as it thinks lit to act as its 
representative at any meeting of the company or of any class of members of the company, 
and the person so authorised shall be entitled to exercise the same powers on behalf of 
the corporation which he represents as that corporation could exercise if it were an 
individual member of the company. 

NOTE 

This article reproduces the old article 63. See also section 139, ante. 


Directors 

75. The number of the directors and the names of the first directors shall be 
determined in writing by the subscribers of the memorandum of association or a majority 
of them. 

76. The remuneration of the directors shall from time to time be determined by 
the company in general meeting. Such remuneration shall be deemed to accrue from 
day to day. The directors may also be paid all travelling, hotel and other expenses 
properly incurred by them in attending and returning from meetings of the directors 
or any committee of the directors or general meetings of the company or in connection 
with the business of the company. 

77. The shareholding qualification for directors may be fixed by the company in 
general meeting, and unless and until so fixed no qualification shall be required. 

78. A director of the company may be or become a director or other officer of, 
or otherwise interested in, any company promoted by the company or in which the 
company may be interested as shareholder or otherwise, and no such director shall be 
accountable to the company for any remuneration or other benefits received by him as 
a director or officer of, or from his interest in, such other company unless the company 
otherwise direct. 

NOTES 

These articles correspond with the old articles 64 to 66. 

Article 75 reproduces the old article 64. 

Article 76 reproduces, in its first sentence, the old article 65, but goes on to provide that 
remuneration shall accrue from day to day, and allows directors travelling and other expenses. 

Article 77 replaces the old article 66, which orovided for a qualification of one share. No 
qualification share need now be required. 
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Article 78 is new. 

Remuneration. — The provision that remuneration is to accrue from day to day will obviate 
the difficulties discussed in McConnelVs Claim, [1901] 1 Ch. 728 ; 9 Digest 462, 3001, and in 
Gilman v. G Icher Electric Light Co. (1886), 3 T.L.R. 133, C.A. ; 9 Digest 460, 2983 \ as to 
whether a director’s remuneration is apportionable. 

Travelling expenses. — It has been held, that, apart from special provision in the articles, 
directors cannot claim travelling expenses (see Young v. Naval, Military and Civil Service 
Co-operative Society of South Africa, [1905] 1 K.B. 687 ; 9 Digest 463, 3007). Under article 76, 
however, they will now be able to do so. 

Borrowing Powers 

79. The directors may exercise all the powers of the company to borrow money, 
and to mortgage or charge its undertaking, property and uncalled capital, or anyl^art 
thereof, and to issue debentures, debenture stock, and other securities whether outright 
or as security for any debt, liability or obligation of the company or of any third party : 

Provided that the amount for the time being remaining undischarged of moneys 
boi rowed or secured by the directors as aforesaid (apart from temporary loans obtained 
from the company’s bankers in the ordinary course of business) shall not at any time, 
without the previous sanction of the company in general meeting, exceed the nominal 
amount of the share capital of the company for the time being issued, but nevertheless 
no lender or other person dealing with the company shall be concerned to see or inquire 
whether this limit is observed. No debt incurred or security given in excess of such 
limit shall be invalid or ineffectual except in the case of express notice to the lender or 
the recipient of the security at the time when the debt was incurred or security given 
that the limit hereby imposed had been or was thereby exceeded. 

NOTES 

This article corresponds with article 69 of the old Table. It has, however, been considerably 
extended. Borrowing powers are still limited to the amount of the issued share capital, unless 
the excess is sanctioned by the company in general meeting, but temporary bank loans obtained 
in the ordinary course of business are excluded, and the lender, etc., is not affected with notice 
that the limit has been exceeded unless such notice was express and given at the time when the 
debt was incurred or security given. This modifies the position laid down in Fountaine v. 
Carmarthen Rail. Co. (1868), L.R. 5 Eq. 316 ; 10 Digest 1178, 8361, where it was held that where 
the borrowing powers of a company are limited, any security given for any amount lent to the 
company beyond the limit is void. In Re National Permanent Benefit Building Society, Ex parte 
Williamson (1869), 5 Ch. App. 309 ; 10 Digest 738, 4616, it was held that if a company borrows 
money in circumstances which render the borrowing ultra vires, no debt arises either at law or 
in equity, and the lender cannot recover the money in an action for money had or received or 
in any other action in personam. Presumably, this would be modified in the present case to 
apply only where the lender had express notice of the fact at the time of the transaction. 

Power of company to borrow money. — A trading or commercial company has an implied 
power to borrow, and to mortgage or charge all or any part of its property to secure the money 
so borrowed, provided such power is not expressly prohibited {Re Badger, Mansell v. Cohham 
{Viscount), [1905] 1 Ch. 568, at p. 574 ; 32 Digest 262, 457). No such power is implied in the 
case of any other company {ibid.), and the power can be exercised only if authorised by its 
memorandum ; see generally as to such borrowing powers, 5 Halsbury’s Laws (2nd Edn.), 
pp. 464, et seq. 


Powers and Duties of Directors 

80. The business of the company shall be managed by the directors, who may 
pay all expenses incurred in promoting and registering the company, and may exercise 
all such powers of the company as are not, by the Act or by these regulations, required 
to be exercised by the company in general meeting, subject, nevertheless, to any of these 
regulations, to the provisions of the Act and to such regulations, being not inconsistent 
with the aforesaid regulations or provisions, as may be prescribed by the company in 
general meeting ; but no regulation made by the company in general meeting shall 
invalidate any prior act of the directors which would have been valid if that regulation 
had not been made. 

81. The directors may from time to time and at any time by power of attorney 
appoint any company, firm or person or body of persons, whether nominated directly 
or indirectly by the directors, to be the attorney or attorneys of the company for such 
purposes and with such powers, authorities and discretions (not exceeding those vested 
in or exercisable by the directors under these regulations) and for such period and 
subject to such conditions as they may think fit, and any such powers of attorney may 
contain such provisions for the protection and convenience of persons dealing with any 
such attorney as the directors may think fit, and may also authorise any such attorney 
to delegate all or any of the powers, authorities and discretions vested in him. 

82. The company may exercise the powers conferred by section 35 of the Act with 
regard to having an official seal for use abroad, and such powers shall be vested in the 
directors. 

83. The company may exercise the powers conferred upon the company by 
sections 1 19 to 123 (both inclusive) of the Act with regard to the keeping of a dominion 
register, and the directors may (subject to the provisions of those sections) make 
and vary such regulations as they may think fit respecting the keeping of any such 
register. 
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84. — (1) A director who is in any way, whether directly or indirectly, interested 
in a contract or proposed contract with the company shall declare the nature of his 
interest at a meeting of the directors in accordance with section 199 of the Act. 

(2) A director shall not vote in respect of any contract or arrangement in which 
he is interested, and if he shall do so his vote shall not be counted, nor shall he be counted 
in the quorum present at the meeting, but neither of these prohibitions shall apply to — 

(a) any arrangement for giving any director any security or indemnity in respect 

of money lent by him to or obligations undertaken by him for the benefit 
of the company ; or 

(b) to any arrangement for the giving by the company of any security to a third 

party in respect of a debt or obligation of the company for which the director 
himself has assumed responsibility in whole or in part under a guarantee 
or indemnity or by the deposit of a security ; or 

(c) any contract by a director to subscribe for or underwrite shares or debentures 

of the company ; or 

(d) any contract or arrangement with any other company in which he is interested 

only as an officer of the company or as holder of shares or other securities ; 
and these prohibitions may at any time be suspended or relaxed to any extent, and either 
generally or in respect of any particular contract, arrangement or transaction, by the 
company in general meeting. 

(3) A director may hold any other office or place of profit under the company 
(other than the office of auditor) in conjunction with his office of director for such period 
and on such terms (as to remuneration and otherwise) as the directors may determine 
and no director or intending director shall be disqualified by his office from contracting 
with the company either with regard to his tenure of any such other office or place of 
profit or as vendor, purchaser or otherwise, nor shall any such contract, or any contract 
or arrangement entered into by or on behalf of the company in which any director is 
in any way interested, be liable to be avoided, nor shall any director so contracting or 
being so interested be liable to account to the company for any profit realised by any 
such contract or arrangement by reason of such director holding that office or of the 
fiduciary relation thereby established. 

(4) A director, notwithstanding his interest, may be counted in the quorum 
present at any meeting whereat he or any other director is appointed to hold any 
such office or place of profit under the company or whereat the terms of any such 
appointment are arranged, and he may vote on any such appointment or arrangement 
other than his own appointment or the arrangement of the terms thereof. 

(5) Any director may act by himself or his firm in a professional capacity for the 
company, and he or his firm shall be entitled to remuneration for professional services 
as if he were not a director ; provided that nothing herein contained shall authorise a 
director or his firm to act as auditor to the company. 

85. All cheques, promissory notes, drafts, bills of exchange and other negotiable 
instruments, and all receipts for moneys paid to the company, shall be signed, drawn, 
accepted, endorsed, or otherwise executed, as the case may be, in such manner as the 
directors shall from time to time by resolution determine. 

86. The directors shall cause minutes to be made in books provided for the 
purpose — 

(a) of all appointments of officers made by the directors ; 

(b) of the names of the directors present at each meeting of the directors and of 

any committee of the directors ; 

(c) of all resolutions and proceedings at all meetings of the company, and of the 

directors, and of committees of directors ; 

and every director present at any meeting of directors or committee of directors shall 
sign his name in a book to be kept for that purpose. 

87. The directors on behalf of the company may pay a gratuity or pension or 
allowance on retirement to any director who has held any other salaried office or place 
of profit with the company or to his widow or dependents and may make contributions 
to any fund and pay premiums for the purchase or provision of any such gratuity, 
pension or allowance. 


NOTES 

These articles replace articles 67 and 70 of the old Table. 

Article 80 reproduces the old article 67 and 

Article 86 reproduces the old article 70. All the rest are new. The old Table did not 
deal fully with the requirements now contained in section 199, as to the disclosure by a director 
of his interests in contracts with the company. It merely dealt with the matter by a passing 
reference in article 72, thereof (now replaced by article 88, infra). 

Article 84 now makes detailed provisions in this connection. It provides that, apart from 
requiring a director to declare the nature of his interest in accordance with section 199, he may 
not vote or be counted in the quorum present where such contracts, etc., are discussed, except 
in the cases specified in sub-clause (2) of that article. It permits a director to hold an office 
of profit under the company and to enter into contracts with the company and provides that 
he need not account for profits realised by such contracts by reason only of holding such office 
or the fiduciary relationship so established (article 84 (3)). A director is not precluded from 
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voting or being counted in the quorum at a meeting of the company, as distinct from a meeting 
of the directors, on a matter affecting his interest (article 84 (4)). Neither is he precluded from 
acting in a professional capacity to the company (except as auditor) or accepting remuneration 
therefor (article 84 (5)). 

Article 87 allows a company to pay gratuities and pensions. 

Article 82. — See section 35. 

Article 83. — See sections 119 to 123. 

Powers of directors. — Where powers are conferred on the directors as under article 80, 
supra, a simple majority of members at a meeting may control the actions of the directors 
{MarshalVs Valve Gear Co., Ltd. v. Manning, Wardle & Co., Ltd., [1909] 1 Ch. 267 ; 9 Digest 
475, 3117), unless the resolution passed is inconsistent with some article {Quin and Axtens, Ltd. 
V. Salmon, [1909] A.C. 442 ; 9 Digest 475, 3116). Directors may do whatever is fairly incidental 
to the exercise of their powers in carrying out the objects of the company [Hutton v. West Cork 
Rail. Co. (1883), 23 Ch. D. 654, C.A. ; 9 Digest 474, 3109). The management of the business 
(including its finance) is the duty of the directors, and the company in general meeting cannot 
interfere with it [Scott v. Scott, [1943] 1 All E.R. 582 ; 2nd Digest Supp.). As to the delegation 
of powers by the directors, see article 102, infra. 

Minutes. — See section 145. 


Disqualification of Directors 

88. The office of director shall be vacated if the director — 

(a) ceases to be a director by virtue of section 182 or 185 of the Act ; or 

(b) becomes bankrupt or makes any arrangement or composition with his 

creditors generally ; or 

(c) becomes prohibited from being a director by reason of any order made 

under section 188 of the Act ; or 

(d) becomes of unsound mind ; or 

(e) resigns his office by notice in writing to the company ; or 

(f) shall for more than six months have been absent without permission of the 

directors from meetings of the directors held during that period. 

NOTES 

This article replaces the old article 72. The following new grounds of disqualification are 
added : (i) reaching the retiring age under section 185, ante ; (ii) making an arrangement or 
composition with his creditors (as well as bankruptcy, which w'as a ground of disqualification 
under the old Table) ; (iii) absence from directors’ meetings for more than six months without 
the directors’ permission. The following provisions of the old Table are no longer operative : 
(i) holding an office of profit under the company (see now article 84 (3), supra) ; (ii) interest in 
contracts with the company (see now article 84 (1) (2), supra). 

Bankruptcy. — Bankruptcy is a disqualification only where it occurs after his appointment. 
Being already a bankrupt is not becoming bankrupt [Dawson v. African Consohdated Land 
and Trading Co., [1898] 1 Ch. 6, C.A. ; 9 lligest 433, 2823). An undischarged bankrupt may 
not, however, act as director without leave of the Court (see section 187, ante). 

Absence from meetings. — As to meaning of “ absence,” see McConnelVs Claim, [1901] 
1 Ch. 728 ; 9 Digest 462, 3001). The absence must be voluntary and not accidental, and the 
absence dates from the first meeting which the director fails to attend. 

Resignation. — Where the articles provide that a director is to vacate his office ipso facto 
if by notice in writing to the company he resigns his office, an oral resignation, if accepted by 
the company, is \3Mdi[Latchford Premier Cinema, Ltd. v. Ennion, [1931] 2 Ch. 409 ; Digest Supp.). 


Rotation of Directors 

89. At the first annual general meeting of the company all the directors shall 
retire from office, and at the annual general meeting in every subsequent year one-third 
of the directors for the time being, or, if their number is not three or a multiple of three, 
then the number nearest one-third, shall retire from office. 

90. The directors to retire in every year shall be those who have been longest in 
office since their last election, but as between persons who became directors on the 
same day those to retire shall (unless they otherwise agree among themselves) be 
determined by lot. 

91. A retiring director shall be eligible for re-election. 

92. The company at the meeting at which a director retires in manner aforesaid 
may fill the vacated office by electing a person thereto, and in default the retiring director 
shall if offering himself for re-election be deemed to have been re-elected, unless at such 
meeting it is expressly resolved not to fill such vacated office or unless a resolution for 
the re-election of such director shall have been put to the meeting and lost. 

93. No person other than a director retiring at the meeting shall unless recom- 
mended by the directors be eligible for election to the office of director at any general 
meeting unless not less than three nor more than twenty-one days before the date 
appointed for the meeting there shall have been left at the registered office of the 
company notice in writing, signed by a member duly qualified to attend and vote at the 
meeting for which such notice is given, of his intention to propose such person for 
election, and also notice in writing signed by that person of his willingness to be 
elected. 

94. The company may from time to time by ordinary resolution increase or 
reduce the number of directors, and may also determine in what rotation the increased 
or reduced number is to go out of office. 
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95. The directors shall have power at any time, and from time to time, to appoint 
any person to be a director, either to fill a casual vacancy or as an addition to the existing 
directors, but so that the total number of directors shall not at any time exceed the 
number fixed in accordance with these regulations. Any director so appointed shall 
hold office only until the next following annual general meeting, and shall then be 
eligible for re-election but shall not be taken into account in determining the directors 
who are to retire by rotation at such meeting. 

96. The company may by ordinary resolution, of which special notice has been 
given in accordance with section 142 of the Act, remove any director before the expiration 
of his period of office notwithstanding anything in these regulations or in any agreement 
between the company and such director. Such removal shall be without prejudice 
to any claim such director may have for damages for breach of any contract of service 
between him and the company. 

97. The company may by ordinary resolution appoint another person in place of 
a director removed from office under the immediately preceding regulation, and without 
prejudice to the powers of the directors under regulation 95 the company in general 
meeting may appoint any person to be a director either to fill a casual vacancy or as an 
additional director. A person appointed in place of a director so removed or to fill such 
a vacancy shall be subject to retirement at the same time as if he had become a 
director on the day on which the director in whose place he is appointed was last elected 
a director. 

NOTES 

These articles correspond with articles 73 to 80 of the old Table. 

Article 89 substantially reproduces the old article 73, except that for the reference in that 
article to the “ ordinary general meeting ” there is substituted a reference to the “ annual general 
meeting.” 

Articles 90, 91 reproduce the old articles 74, 75. 

Article 92 substantially reproduces the old article 76. An important variation is that a 
retiring director is not deemed re-electcd in default of another appointment if (i) it is expressly 
resolved not to fill such vacancy (the word ” expressly ” is new) ; or (ii) a resolution for the 
re-election of that director has been put to the meeting and lost. This will obviate a position 
arising as in Grundt v. Great Boulder Proprietary Gold Mines, Ltd., [1948J Ch. 145 ; [1948] 1 All 
E.R. 21, C.A., where a resolution for the re-election of a director was lost, but he was held to be 
automatically re-elected in default of another appointment in his place. 

Article 93 is new, but is a frequent provision in a company’s special articles. 

Article 94 reproduces the old article 77. 

Article 95 reproduces the old articles 78 and 79. It reproduces the substance of these old 
articles without material change. 

Articles 96, 97 replace the old article 80. They follow , in general, the provisions of section 

184. 

Annual general meeting. — Sec section 131. 

Ordinary resolution on special notice. — See section 142. 

Consent of director to act. — See section 181. 

Casual vacancy. — I.e. a vacancy occurring otherwise than by retirement in rotation (Munster 
V. Cammell Co. (1882), 21 Ch. D. 183, at p. 187 ; 9 Digest 436, 2834). 

One-tbird to retire annually. — This provision cannot apply where the number of directors 
is two (Re Moseley (David) & Sons, Ltd., [1939] Ch. 719 ; [1939] 2 All E.R. 791 ; Digest Supp.). 
As to its effect on a service agreement, see Walker v. Kenns, Ltd., [1937] 1 All E.R. 566, C.A. 
Digest Supp. 

Determination by lot. — See Eyre v. Milton Proprietary, Ltd., [1936] Ch. 244, C.A. ; Digest 
Supp. 

Automatic re-election. — See Re Great Northern Salt and Chemical Works, Ex parte Kennedy 
(1890), 44 Ch. D. 472, at p. 482 ; 9 Digest 435, 2832. The position is now somewhat modified 
by the latter part of article 92, as to which see the note, supra. 

Notice of intention to propose person for re-election. — See Transport, Ltd., v. Schonberg 
(1905), 21 T.L.R. 305 ; 9 Digest 442, 2867. As to election at an adjourned meeting, see Catesby 
V. Burnett, [1916] 2 Ch. 325 ; 9 Digest 439, 2854, and section 144. 

Proceedings of Directors 

98. The directors may meet together for the despatch of business, adjourn, and 
otherwise regulate their meetings, as they think fit. Questions arising at any meeting 
shall be decided by a majority of votes. In case of an equality of votes, the chairman 
shall have a second or casting vote. A director may. and the secretary on the requisition 
of a director shall, at any time summon a meeting of the directors. It shall not be 
necessary to give notice of a meeting of directors to any director for the time being 
absent from the United Kingdom. 

99. The quorum necessary for the transaction of the business of the directors 
may be fixed by the directors, and unless so fixed shall be two. 

100. The continuing directors may act notwithstanding any vacancy in their 
body, but, if and so long as their number is reduced below the number fixed by or 
pursuant to the regulations of the company as the necessary quorum of directors, the 
continuing directors or director may act for the purpose of increasing the number of 
directors to that number, or of summoning a general-meeting of the company but for 
no other purpose. 
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101. The directors may elect a chairman of their meetings and determine the 
period for which he is to hold office ; but if no such chairman is elected, or if at any 
meeting the chairman is not present within five minutes after the time appointed for 
holding the same, the directors present may choose one of their number to be chairman 
of the meeting. 

102. The directors may delegate any of their powers to committees consisting of 
such member or members of their body as they think fit ; any committee so formed 
shall in the exercise of the powers so delegated conform to any regulations that may 
be imposed on it by the directors. 

103. A committee may elect a chairman of its meetings ; if no such chairman is 
elected, or if at any meeting the chairman is not present within five minutes after the 
time appointed for holding the same, the members present may choose one of their 
number to be chairman of the meeting. 

104. A committee may meet and adjourn as it thinks proper. Questions arising 
at any meeting shall be determined by a majority of votes of the members present, 
and in the case of an equality of votes the chairman shall have a second or casting 
vote. 

105. All acts done by any meeting of the directors or of a committee of directors 
or by any person acting as a director shall, notwithstanding that it be afterwards dis- 
covered that there was some defect in the appointment of any such director or person 
acting as aforesaid, or that they or any of them were disqualified, be as valid as if every 
such person had been duly appointed and was qualified to be a director. 

106. A resolution in writing, signed by all the directors for the time being entitled 
to receive notice of a meeting of the directors, shall be as valid and effectual as if it 
had been passed at a meeting of the directors duly convened and held. 

NOTES 

These articles reproduce without material change articles 81 to 88 of the old Table, with 
the following minor modifications : — 

Article 98. — Notice of a meeting need not be sent to a director who is absent from the 
United Kingdom. 

Article 99. — The quorum is two, unless otherwise fixed by the directors. 

Article 106 is new, but reproduces a provision frequently found in a company’s special 
articles. 

Meetings of directors. — Directors can only act validly when assembled at a board meeting, 
unless the articles otherwise provide {Re Athenaeum Life Insurance Society, Ex parte Eagle 
Insurance Co, (1858), 4 K. & J. 549, at p. 558 ; Digest Supp.), except as regards strangers who 
contract with the company without notice of this defect {Re BonelWs Telegraph Co., Collie's 
Claim (1871), L.R. 12 Eq. 246 ; 9 Digest 476, 3125), A regular board meeting may be dispensed 
with if all the shareholders consent to what is done {Re Express Engineering Works, Ltd,, [1920] 
1 Ch. 466, C.A. ; 9 Digest 521, 3423), and, under this Table, the directors may also dispense 
therewith (see article 106, supra). 

Quorum. — See Re Grey mouth- Point Elizabeth Rail, and Coal Co., Ltd., Yuill v. Greymouth- 
Point Elizabeth Rail, and Coal Co,, [1904] 1 Ch. 32 ; 9 Digest 519, 3407). 

Chairman. — Where a chairman is elected for an unspecified period, he is not entitled to 
remain chairman so long as he is a director (see Foster v. Foster, [1916] 1 Ch. 532 ; 9 Digest 440, 
2856). An irregular appointment is not regularised by acquiescence over a long period {Clark 
V. Workman, [1920] 1 1.R. 107 ; 9 Digest 441, /). 

Delegation of powers. — Unless they have special authority to do so, directors cannot delegate 
their powers {Howard's Case (1866), 1 Ch. App. 561 ; 9 Digest 481, 3151). Where they have 
sufficient powers to delegate, they may delegate their powers to committees or even to a single 
director {Re Fire Proof Doors, Ltd., Umney v. Fireproof Doors, Ltd., [1916] 2 Ch. 142 ; 9 Digest 
518, 3398). Where any specific powers are delegated, the directors are not liable for the exercise 
of those powers by the delegates {Weir v. Bell (1878), 3 Ex. D. 238, C.A. ; 9 Digest 127, 662), 
but they cannot delegate the whole of their responsibilities {Re City Equitable Fire Insurance 
Co., Ltd., [1925] 1 Ch. 407 ; Digest Supp.). Powers of delegation must be used bona fide, and 
directors cannot form a committee in order to exclude one or more of their number from acting 
{Kyshe v. Alturas Gold Co. (1888), 36 W.R, 496 ; 9 Digest 465, 3029). Where there is no pro- 
vision for a quorum, the whole of the committee must meet and the committee have no power 
to add to their number or to supply a vacancy {Re Liverpool Household Stores Association, Ltd. 
(1890), 59 L.J. (Ch.) 616 ; 9 Digest 511, 3343). 

Validity of acts of directors. — Cf. section 180. 

Managing Director 

107. The directors may from time to time appoint one or more of their body to 
the office of managing director for such period and on such terms as they think fit 
and, subject to the terms of any agreement entered into in any particular case, may 
revoke such appointment. A director so appointed shall not, whilst holding that office, 
be subject to retirement by rotation or be taken into account in determining the rotation 
of retirement of directors, but his appointment shall be automatically determined if 
he cease from any cause to be a director. 

108. A managing director shall receive such remuneration (whether by way of 
salary, commission or participation in profits, or partly in one way and partly in another) 
as the directors may determine. 
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109. The directors may entrust to and confer upon a managing director any of 
the powers exercisable by them upon such terms and conditions and with sneh restric- 
tions as they may think fit, and either collaterally with or to the exclusion of their own 
powers arid may from time to time revoke, withdraw, alter or vary all or any of such 
powers. 

NOTES 

These articles replace article 68 of the old Table. The latter is substantially reproduced 
in articles 107, 108, while article 109 embodies the existing law. 

Managing director. — A managing director is an ordinary director invested with special 
powers {Re Newspaper Proprietary Syndicate, Ltd., Hopkinson v. Newspaper Proprietary Syndi- 
cate, Ltd., [1900] 2 Ch. 349 ; 9 Digest 533, 3517). If owing to internal dissentions the directors 
cannot appoint a managing director, the company may exercise the power {Foster v. Foster, 
[1916] 1 Ch. 532 ; 9 Digest 440, 2856). He is entitled to damages if he is removed before the 
expiration of the period fixed in his agreement {Nelson v. Nelson {James) & Sons, Ltd., [1914] 
2 K.B. 770, C.A. ; 9 Digest 529, 3492), even though the company adopts new articles which 
gives it the power to do so {Southern Fowndries (1926), Ltd. v. Shirlaw, [1940] A.C. 701 ; [1940] 
2 All E.R. 445 ; 2nd Digest Supp.). But the appointment of a director as managing director 
without a specified limit of time does not entitle him to hold office as long as he remains a 
director, nor does an article prohibiting him from voting on a contract in which he is interested 
prevent him voting for his election as managing director {Foster v. Foster, supra). 

Delegation of powers. — See note to article 102, supra. An article empowering directors to 
“ appoint a general manager ... to perform such duties as they may determine ” does not enable 
them to delegate special powers expressly given to the directors themselves {CartmeWs Case 
(1874), 9 Ch. App. 691 ; 9 Digest 388, 2452). 

Vacation of office. — A managing director vacates office on ceasing to be a director, even 
without this provision {Bluett v. Stiitchbury*s, Ltd. (1908), 24 T.L.R. 469, C.A. ; 9 Digest 529, 
3491). 

Secretary 

110. The secretary shall be appointed by the directors for such term, at such 
remuneration and upon such conditions as they may think fit ; and any secretary 
so appointed may be removed by them. 

111. No person shall be appointed or hold office as secretary who is — 

(a) the sole director of the company ; or 

(b) a corporation the sole director of which is the sole director of the company ; 

or 

(c) the sole director of a corporation which is the sole director of the company. 

112. A provision of the Act or these regulations requiring or authorising a thing 
to be done by or to a director and the secretary shall not be satisfied by its being done 
by or to the same person acting both as director and as, or in place of, the secretary. 

NOTE 

These provisions are new and reproduce the provisions of sections 177 to 179. 

The Seal 

113. The directors shall provide lor the safe custody of the seal, which shall only 
be used by the authority of the directors or of a committee of the directors authorised 
by the directors in that behalf, and every instrument to which the seal shall be affixed 
shall be signed by a director and shall be countersigned by the secretary or by a second 
director or by some other person appointed by the directors for the purpose. 

NOTE 

This article replaces the old article 71. The provisions of the latter article have been 
modified in that no formal resolution to use the seal is now required. Its use may be authorised 
by the directors or by a committee authorised by the directors for that purpose (see article 102, 
supra). A duty is imposed on the directors to provide for the seal’s safe custody. 

Dividends and Reserve 

114. The company in general meeting may declare dividends, but no dividend 
shall exceed the amount recommended by the directors. 

115. The directors may from time to time pay to the members such interim 
dividends as appear to the directors to be justified by the profits of the company. 

116. No dividend shall be paid otherwise than out of profits. 

117. The directors may, before recommending any dividend, set aside out of the 
profits of the company such sums as they think proper as a reserve or reserves which 
shall, at the discretion of the directors, be applicable for any purpose to which the 
profits of the company may be properly applied, and pending such application may, 
at the like discretion, either be employed in the business of the company or be invested 
in such investments (other than shares of the company) as the directors may from time 
to time think fit. The directors may also without placing the same to reserve carry 
forward any profits which they may think prudent not to divide. 

118. Subject to the rights of persons, if any, entitled to shares with special rights 
as to dividend, all dividends shall be declared and paid according to the amounts paid 
or credited as paid on the shares in respect whereof the dividend is paid, but no amount 
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paid or credited as paid on a share in advance of calls shall be treated for the purposes 
of this regulation as paid on the share. All dividends shall be apportioned and paid 
proportionately to the amounts paid or credited as paid on the shares during any 
portion or portions of the period in respect of which the dividend is paid i but if any 
share is issued on terms providing that it shall rank for dividend as from a particular 
date such share shall rank for dividend accordingly. 

119. The directors may deduct from any dividend payable to any member all 
sums of money (if any) presently payable by him to the company on account of calls 
or otherwise in relation to the shares of the company. 

120. Any general meeting declaring a dividend or bonus may direct payment of 
such dividend or bonus wholly or partly by the distribution of specific assets and in 
particular of paid up shares, debentures or debenture stock of any other company or 
in any one or more of such ways, and the directors shall give effect to such resolution, 
and where any difficulty arises in regard to such distribution, the directors may settle 
the same as they think expedient, and in particular may issue fractional certificates 
and fix the value for distribution of such specific assets or any part thereof and may 
determine that cash payments shall be made to any members upon the footing of the 
value so fixed in order to adjust the rights of all parties, and may vest any such specific 
assets in trustees as may seem expedient to the directors. 

121. Any dividend, interest or other moneys payable in cash in respect of shares 
may be paid by cheque or warrant sent through the post directed to the registered 
address of the holder or, in the case of joint holders, to the registered address of that 
one of the joint holders who is first named on the register of members or to such person 
and to such address as the holder or joint holders may in writing direct. Kvery such 
cheque or warrant shall be made payable to the order of the person to whom it is sent. 
Any one of two or more joint holders may give effectual receipts for any dividends, 
bonuses or other moneys payable in respect of the shares held by them as joint holders. 

122. No dividend shall bear interest against the company. 

NOTES 

These articles correspond with articles 89 to 96 of the old Table. 

Articles U4 to 116 reproduce the old articles 89 to 91. As to article 116, see also the 
Eighth Schedule, Part I, paragraph 12, post. 

Article 117 substantially reproduces the old article 93. It does not, however, provide for 
contingencies and provisions, as did the latter, these now being provided for in the Eighth 
Schedule, Part IV, post. Discretion is now given to the directors to carry forward any profits 
they may think it prudent not to divide without placing them to reserve. 

Article 118 substantially reproduces the old article 92, but with the followin|| modifications : 
(i) dividends are payable according to the amounts paid or credited as paid ; (ii) amounts paid 
in advance of calls are not to be taken into account in any case (the words “ wliile carrying 
interest ” have been omitted) ; (iii) apportionment is provided for ; (iv) if the terms of issue 
provide that shares shall rank for dividend as from a particular date, they rank for dividend 
accordingly. 

Articles 119 and 120 are new. 

Article 121 substantially reproduces the old articles 94 and 95. The main point of difference 
is that the present article provides that dividend cheques and warrants are to be sent, in the 
case of joint holders, to the first-named of such holders on the register. 

Article 122 reproduces the old article 96. 

Interim dividend. — Payment of a declared interim dividend may be postponed {Lagunas 
Nitrate Co.^ Ltd. v. Schroeaer & Co. and Schmidt (1901), 85 L.T. 22 ; 9 Digest 598, 3996). See 
also, as to interim dividends, Lucas v. Fitzgerald (1905), 20 T.L.R. 16 ; 9 Digest 502, 3292). 
The payment of an interim dividend under Table A is in the discretion of the directors, whose 
powers cannot be usurped by the company in general meeting [Scott v. Scoff, [1943] 1 All 
E.R. 582). 

Dividend. — Dividends may not be paid out of capital even if the memorandum or articles 
purport to authorise such payment [Trevor v. Whitworth (1887), 12 App. Cas. 409 ; 9 Digest 98, 
411). If by the articles dividends are payable on shares without qualifying words, this means 
without regard to the amount paid up on them, and the company may not pay a dividend to 
shareholders in proportion to the amount paid up on the shares held by them [Oakbank Oil Co. 
V. Crum (1882), 8 App. Cas. 65 ; 9 Digest 594, 3971). To enable a company to do so, special 
provision must be made in the articles, as in article 118, supra. 

Method of payment of dividends. — In the absence of any such provision as in article 121, a 
shareholder may, by implication, agree to payment by cheque or warrant sent through the post 
(sec Thairlwall v. Great Northern Rail. Co.j [1910] 2 K.B. 509 ; 9 Digest 600, 4003). 

Accounts 

123. The directors shall cause proper books of account to be kept with respect 
to : — 

(a) all sums of money received and expended by the company and the matters 

in respect of which the receipt and expenditure takes place ; 

(b) all sales and purchases of goods by the company ; and 

(c) the assets and liabilities of the company. 

Proper books shall not be deemed to be kept if there are not kept such books of 
account as are necessary to give a true and fair view of the state of the company's 
affairs and to explain its transactions. 

124. The books of account shall be kept at the registered office of the company, 
or, subject to section 147 (3) of the Act, at such other place or places as the directors 
think fit, and shall always be open to the inspection of the directors. 
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125. The directors shall from time to time determine whether and to what extent 
and at what times and places and under what conditions or regulations the accounts 
and books of the company or any of them shall be open to the inspection of members 
not being directors, and no member (not being a director) shall have any right of 
inspecting any account or book or document of the company except as conferred by 
statute or authorised by the directors or by the company in general meeting. 

126. The directors shall from time to time, in accordance with sections 148, 
150 and 157 of the Act, cause to be prepared and to be laid before the company in 
general meeting such profit and loss accounts, balance sheets, group accounts (if any) 
and reports as are referred to in those sections. 

127. A copy of every balance sheet (including every document required by law 
to be annexed thereto) which is to be laid before the company in general meeting, 
together with a copy of the auditors' report, shall not less than twenty-one days before 
the date of the meeting be sent to every member of, and every holder of debentures 
of, the company and to every person registered under regulation 31. Provided that 
this regulation shall not require a copy of those documents to be sent to any person of 
whose address the company is not aware or to more than one of the joint holders of any 
shares or debentures. 

NOTES 

These articles correspond with articles 97 to 101 of tlic old Table. The alterations made 
are in consequence of the changes effected by the 1947 Act and incorporated in sections 147 
et seq., ante. 

Article 123 reproduces the old article 97, except for the latter part of the present article as 
to books of account giving a true and fair view {cf. section 145 (2)). 

Article 124 reproduces the old article 98, except that it also imports the proviso to section 
147 (3). The article itself reproduces the substance of that subsection. 

Articles 125 and 126 reproduce the old articles 99, 100, except that in the latter, sections 
150 and 157 are imported, as well as section 148 (which corresponds with section 123 of the 
1929 Act). 

Article 127 corresponds with the old article 101. The changes made represent those 
incorporated in section 158. 

Accounts. — See generally sections 147 et seq. Absent members are affected by the informa- 
tion furnished by the directors at a general meeting and are bound by the proceedings as tc 
matters within its competence {Rc Norwich Yarn Co., Ex parte Bignold (1856), 22 I3eav. 145 
at p. 165 ; 9 Digest 472, 3095). 

Group accounts. — See section 150. 

Capitalisation of Profits 

128. The- company in general meeting may upon the recommendation of the 
directors resolve that it is desirable to capitalise any part of the amount for the time 
being standing to the credit of any of the company's reserve accounts or to the credit 
of the profit and loss account or otherwise available for distribution, and accordingly 
that such sum be set free for distribution amongst the members who would have been 
entitled thereto if distributed by way of dividend and in the same proportions on 
condition that the same be not paid in cash but be applied either in or towards paying 
up any amounts for the time being unpaid on any shares held by such members res- 
pectively or paying up in full unissued shares or debentures of the company to be 
allotted and distributed credited as fully paid up to and amongst such members in the 
proportion aforesaid, or partly in the one way and partly in the other, and the directors 
shall give effect to such resolution : 

Provided that a share premium account and a capital redemption reserve fund 
may, for the purposes of this regulation, only be applied in the paying up of unissued 
shares to be issued to members of the company as fully paid bonus shares. 

129. Whenever such a resolution as aforesaid shall have been passed the directors 
shall make all appropriations and applications of the undivided profits resolved to be 
capitalised thereby, and all allotments and issues of fully-paid shares or debentures, 
if any, and generally shall do all acts and things required to give effect thereto, with 
full power to the directors to make such provision by the issue of fractional certificates 
or by payment in cash or otherwise as they think fit for the case of shares or debentures 
becoming distributable in fractions, and also to authorise any person to enter on behalf 
of all the members entitled thereto into an agreement with the company providing 
for the allotment to them respectively, credited as fully paid up, of any further shares 
or debentures to which they may be entitled upon such capitalisation, or (as the case 
may require) for the payment uj) by the company on their behalf, by the application 
thereto of their respective proportions of the profits resolved to be capitalised, of the 
amounts or any part of the amounts remaining unpaid on their existing shares, and 
any agreement made under such authority shall be effective and binding on all such 
members. 

NOTE 

These articles are new. They authorise the capitalisation of profits available for distribution, 
either by paying up amounts for the time being unpaid on shares held by members or by issuing 
fully paid shares or debentures in the same proportion as the members would have been entitled 
thereto if distributed by way of dividend. The share premium account and capital redemption 
reserve fund, however, may only be dealt with as provided in sections 56 (2) and 58 (5). The 
method whereby this capitalisation is to take place is set out in article 129, supra. 

CO. ACT. — 25 
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Audit 

130. Auditors shall be appointed and their duties regulated in accordance with 
sections 159 to 162 of the Act. 

NOTE 

This article reproduces article 102 of the old Table. 

Notices 

131. A notice may be given by the company to any member either personally 
or by sending it by post to him or to his registered address, or (if he has no registered 
address within the United Kingdom) to the address, if any, within the United Kingdom 
supplied by him to the company for the giving of notice to him. Where a notice is 
sent by post, service of the notice shall be deemed to be effected by properly addressing, 
prepaying, and posting a letter containing the notice, and to have been effected in the 
case of a notice of a meeting at the expiration of 24 hours after the letter containing 
the same is posted, and in any other case at the time at .which the letter would be 
delivered in the ordinary course of post. 

132. A notice may be given by the company to the joint holders of a share by 
giving the notice to the joint holder first named in the register of members in respect 
of the share. 

133. A notice may be given by the company to the persons entitled to a share in 
consequence of the death or bankruptcy of a member by sending it through the post 
in a prepaid letter addressed to them by name, or by the title of representatives of 
the deceased, or trustee of the bankrupt, or by any like description, at the address, 
if any, within the United Kingdom supplied for the purpose by the persons claiming 
to be so entitled, or (until such an address has been so supplied) by giving the notice 
in any manner in which the same might have been given if the death or bankruptcy 
had not occurred. 

134. Notice of every general meeting shall be given in any manner hereinbefore 
authorised to — 

(a) every member except those members who (having no registered address within 

the United Kingdom) have not supplied to the company an address within 
the United Kingdom for the giving of notices to them ; 

(b) every person upon whom the ownership of a share devolves by reason of his 

being a legal personal representative or a trustee in bankruptcy of a member 
where the member but for his death or bankruptcy would be entitled to 
receive notice of the meeting ; and 

(c) the auditor for the time being of the company. 

No other person shall be entitled to receive notices of general meetings. 

NOTE 

These articles reproduce articles 103 and 105 to 107 of the old Table, except that paragraph 
(c) of article 134 is new. Article 104 of the old Table is not here reproduced. 

Notice to auditor. — See section 162 (4). 


Winding up 

135. If the company shall be wound up the liquidator may, with the sanction of 
an extraordinary resolution of the company and any other sanction required by the 
Act, divide amongst the members in specie or kind the whole or any part of the assets 
of the company (whether they shall consist of property of the same kind or not) and 
may, for such purpose set such value as he deems fair upon any property to be divided 
as aforesaid and may determine how such division shall be carried out as between the 
members or different classes of members. The liquidator may, with the like sanction, 
vest the whole or any part of such assets in trustees upon such trusts for the benefit 
of the contributories as the liquidator, with the like sanction, shall think fit, but so that 
no member shall be compelled to accept any shares or other securities whereon there 
is any liability. 

NOTE 

This provision is new. A similar provision was, however, frequently found in a company’s 
special articles. 


Indemnity 

136. Every director, managing director, agent, auditor, secretary and other 
officer for the time being of the company shall be indemnified out of the assets of the 
company against any liability incurred by him in defending any proceedings, whether 
civil or criminal, in which judgment is given in his favour or in which he is acquitted 
or in connection with any application under section 448 of the Act in which relief 
is granted to him by the court. 

NOTE 

This provision is new. Section 205, which, in generjd, avoids any provision for indemnity, 
allows such indemnity in the cases here specified, provided the articles so provide. This was a 
provision frequently found in a company's special articles. 
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Part II 

Regulations for the Management of a Private Company 

LIMITED BY SHARES 

1. The regulations contained in Part I of Table A (with the exception of 
regulations 24 and 53) shall apply. 

2. The company is a private company and accordingly — 

(a) the right to transfer shares is restricted in manner hereinafter prescribed ; 

(b) the number of members of the company (exclusive of persons who are in 

the employment of the company and of persons who having been formerly 
in the employment of the company were while in such employment and 
have continued after the determination of such employment to be members 
of the company) is limited to fifty. Provided that where two or more 
persons hold one or more shares in the company jointly they shall for the 
purpose of this regulation be treated as a single member ; 

(c) any invitation to the public to subscribe for any shares or debentures of 

the company is prohibited ; 

(d) the company shall not have power to issue share warrants to bearer. 

3. The directors may, in their absolute discretion and without assigning any 
reason therefor, decline to register any transfer of any share, whether or not it is a 
fully paid share. 

4. No business shall be transacted at any general meeting unless a quorum of 
members is present at the time when the meeting proceeds to business ; save as herein 
otherwise provided two members present in person or by proxy shall be a quorum. 

5. Subject to the provisions of the Act, a resolution in writing signed by all 
the members for the time being entitled to receive notice of and to attend and vote at 
general meetings (or being corporations by their duly authorised representatives) 
shall be as valid and effective as if the same had been passed at a general meeting of 
the company duly convened and held. 

6. The directors may at any time require any person whose name is entered in 
the register of members of the company to furnish them with any information, 
supported (if the directors so require) by a statutory declaration, which they may 
consider necessary for the purpose of determining whether or not the company is an 
exempt private company within the meaning of subsection (4) of section 129 of the Act. 

Note: Regulations 3 and 4 of this Part are alternative to regulations 24 and 53 
respectively of Part I. 

NOTE 

These provisions are new. 


Table B 

Form of Memorandum of Association of a Company limited 
BY Shares 

1st. The name of the company is “ The Eastern Steam Packet Company, 
Limited.'" 

2nd. The registered office of the company will be situate in England. 

3rd. The objects for which the company is established are, " the conveyance 
“ of passengers and goods in ships or boats between such places as the company may 
" from time to time determine, and the doing all such other things as are incidental 
“ or conducive to the attainment of the above object." 

4th. The liability of the members is limited. 

5th. The share capital of the company is two hundred thousand pounds divided 
into one thousand shares of two hundred pounds each. 

We, the several persons whose names and addresses are subscribed, are desirous of 
being formed into a company, in pursuance of this memorandum of association, 
and we respectively agree to take the number of shares in the capital of the 
company set opposite our respective names. 

Number of 
shares taken 

Names, Addresses, and Descriptions of Subscribers by each 

Subscriber 


1. 

John Jones of 

in the county of 

merchant 

200 

2. 

John Smith of 

in the county of 

>> 

25 

3. 

Thomas Green of 

in the county of 

»» 

30 

4. 

John Thompson of 

in the county of 

II 

40 

5. 

Caleb White of 

in'the county of 

II 

15 

6. 

Andrew Brown of 

in the county of 

II 

5 

7. 

Caesar White of 

in the county of 

II 

10 


Total shares taken 325 " 
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Dated the day of 19 . 

Witness to the above signatures, 

A,B,, No. 13, Hute Street, Clerkenwell, 

London. 


• NOTE 

This Table reproduces Table B of the 1929 Act. 


Table C 

Form of Memorandum and Articles of Association of a Company 

LIMITED BY GUARANTEE, AND NOT HAVING A SHARE CAPITAL 
Memorandum of Association 

1st. The name of the company is “ The Kent School Association, Limited.” 
2nd. The registered office of the company will be situate in England. 

3rd. The objects for which the company is established are the carrying on a 
school for boys in the county of Kent and the doing all such other things as are 
incidental or conducive to the attainment of the above object. 

4th. The liability of the members is limited. 

5th. Every member of the company undertakes to contribute to the assets of 
the company in the event of its being wound up while he is a member, or within one 
year afterwards, for payment of the debts and liabilities of the company contracted 
before he ceases to be a member, and the costs charges and expenses of winding up, 
and for the adjustment of the rights of the contributories among themselves, such 
amount as may be required not exceeding ten pounds. 

We, the several persons whose names and addresses are subscribed, are desirous of 
being formed into a company, in pursuance of this memorandum of association. 

Names, Addresses, and Descriptions of Subscribers 
“1. John Jones of in the county of schoolmaster. 

”2. John Smith of in the county of ,, 

“ 3. Thomas Green of in the county of ,, 

“A. John Thompson of in the county of ,, 

" 5. Caleb White of in the county of 

“ 6. Andrew Brown of in the county of ,, 

“ 7. Caesar White of in the county of 

Dated the day of 19 . 

Witness to the above signatures, 

A.B., No. 13, Hute Street, Clerkenwell, 

London. 


Articles of Association to accompany preceding Memorandum 
OF Association 

Interpretation 

1. In these articles : — 

“ the Act ” means the Companies Act, 1948. 

” the seal ” means the common seal of the company. 

“ secretary ” means any person appointed to perform the duties of the secretary 
of the company. 

■ ” the United Kingdom ” means Great Britain and Northern Ireland. 

Expressions referring to writing shall, unless the contrary intention appears, 
be construed as including references to printing, lithography, photography, 
and other modes of representing or reproducing words in a visible form. 

Unless the context otherwise requires, words or expressions contained in these 
articles shall bear the same meaning as in the Act or any statutory modi- 
fication thereof in force at the date at which these articles become binding 
on the company. 

Members 

2. The number of members with which the company proposes to be registered 
is 500, but the directors may from time to time register an increase of members. 

3. The subscribers to the memorandum of association and such other persons 
as the directors shall admit to membership shall be members of the company. 
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General Meetings 

4. The companv shall in each year hold a general meeting as its annual general 
meeting in addition to any other meetings in that year, and shall specify the meeting 
as such in the notices calling it ; and not more than fifteen months shall elapse between 
the date of one annual general meeting of the company and that of the next. Provided 
that so long as the company holds its first annual general meeting within eighteen 
months of its incorporation, it need not hold it in the year of its incorporation or in 
the following year. The annual general meeting shall be held at such time and place 
as the directors shall appoint. 

5. All general meetings other than annual general meetings shall be called 
extraordinary general meetings. 

6. The directors may, whenever they think fit, convene an extraordinary general 
meeting, and extraordinary general meetings shall also be convened on such requisition, 
or, in default, may be convened by such requisitionists, as provided by section 132 of 
the Act. If at any time there arc not within the United Kingdom sufficient directors 
capable of acting to form a quorum, any director or any two members of the company 
may convene an extraordinary general meeting in the same manner as nearly as possible 
as that in which meetings may be convened by the directors. 


Notice of General Meetings 

7. An annual general meeting and a meeting called for the passing of a special 
resolution shall be called by twenty-one days’ notice in writing at the least, and a 
meeting of the company other than an annual general meeting or a meeting for the 
pas.sing of a special resolution shall be called by fourteen days’ notice in writing at 
the least. The notice shall be exclusive of the day on which it is served or deemed to 
be served and of the day for which it is given, and shall specify the place, the day and 
the hour of meeting ancl, in case of special business, the general nature of that business 
and shall be given, in manner hereinafter mentioned or in such other manner, if any, 
as may bo prescribed by the company in general meeting, to such persons as are, under 
the articles of the company, entitled to receive such notices from the company : 

Provided that a meeting of the company shall, notwithstanding that it is called 
by shorter notice than that specified in this article be deemed to have been duly called 
if it is so agreed — 

(a) in the case of a meeting called as the annual general meeting, by all the 

members entitled to attend and vote thereat ; and 

(b) in the case of any other meeting, by a majority in number of the members 

having a right to attend and vote at the meeting, being*a majority together 
representing not less than ninety-five per cent, of the total voting rights 
at that meeting of all the members. 

8. The accidental omission to give notice of a meeting to, or the non-receipt of 
notice of a meeting by, any person entitled to receive notice shall not invalidate the 
proceedings at that meeting. 

Proceedings at General Meetings 

9. All business shall be deemed special that is transacted at an extraordinary 

general meeting, and also all that is transacted at an annual general meeting, with the 
exception of declaring a dividend, the consideration of the accounts, balance sheets, 
and the reports of the directors and auditors, the election of directors in the place of 
those retiring and the appointment of, and the fixing of the remuneration, of the 
auditors. • 

10. No bu.‘-iness shall be transacted at any general meeting unless a quorum of 
members is present at the time when the meeting proceeds to business ; save as herein 
otherwise provided, three members present in person shall be a quorum. 

11. If within half an hour from the time appointed for the meeting a quorum is 
not present, the meeting, if convened upon the requisition of members, shall be dissolved; 
in any other case it shall stand adjourned to the same day in the next week, at the 
same time and place, or to such other day and at such other time and place as the 
directors may determine, and if at the adjourned meeting a quorum is not present 
within half an hour from the time appointed for the meeting the members present shall 
be a quorum. 

12. The chairman, if any, of the board of directors shall preside as chairman 
at every general meeting of the company, or if there is no such chairman, or if he shall 
not be present within fifteen minutes after the time appointed for the holding of the 
meeting or is unwilling to act the directors present shall elect one of their number 
to be chairman of the meeting. 

13. If at any meeting no director is willing to act as chairman or if no director 
is present within fifteen minutes after the time appointed for holding the meeting, 
the members present shall choose one of their number to be chairman of the meeting. 

14. The chairman may, with the consent of any meeting at which a quorum is 
present (and shall if so directed by the meeting), adjourn the meeting from time to 
time and from place to place, but no business shall be transacted at any adjourned 
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meeting other than the business left unfinished at the meeting from which the adjourn- 
ment took place. When a meeting is adjourned for thirty days or more, notice of the 
adjourned meeting shall be given as in the case of an original meeting. Save as 
aforesaid it shall not be necessary to give any notice of an adjournment or of the business 
to be transacted at an adjourned meeting. 

15. At any general meeting a resolution put to the vote of the meeting shall 
be decided on a show of hands unless a poll is (before or on the declaration of the 
result of the show of hands) demanded — 

(a) by the chairman ; or 

(b) by at least three members present in person or by proxy ; or 

(c) by any member or men^bers present in person or by proxy and representing 

not less than one-tenth of the total voting rights of all the members having 
the right to vote at the meeting. 

Unless a poll be so demanded a declaration by the chairman that a resolution 
has on a show of hands been carried or carried unanimously, or by a particular majority, 
or lost and an entry to that effect in the book containing the minutes of proceedings 
of the company shall be conclusive evidence of the fact without proof of the number 
or proportion of the votes recorded in favour of or against such resolution. 

The demand for a poll may be withdrawn. 

16. Except as provided in article 18, if a poll is duly demanded it shall be taken 
in such manner as the chairman directs, and the result of the poll shall be deemed to 
be the resolution of the meeting at which the poll was demanded. 

17. In the case of an equality of votes, whether on a show of hands or on a poll, 
the chairman of the meeting at which the show of hands takes place or at which the 
poll is demanded, shall be entitled to a second or casting vote. 

18. A poll demanded on the election of a chairman, or on a question of 
adjournment, shall be taken forthwith. A poll demanded on any other question shall 
be taken at such time as the chairman of the meeting directs, and any business other 
than that upon which a poll has been demanded may be proceeded with pending the 
taking of the poll. 

19. Subject to the provisions of the Act a resolution in writing signed by all 
the members for the time being entitled to receive notice of and to attend and vote 
at general meetings (or being corporations by their duly authorised representatives) 
shall be as valid and effective as if the same had been passed at a general meeting of 
the company duly convened and held. 

Votes of Members 

20. Every member shall have one vote. 

21. A member of unsound mind, or in respect of whom an order has been made 
by any court having jurisdiction in lunacy, may vote, whether on a show of hands 
or on a poll, by his committee, receiver, curator bonis or other person in the nature 
of a committee, receiver or curator bonis appointed by that court, and any such 
committee, receiver, curator bonis or other person may, on a poll, vote by proxy. 

22. No member shall be entitled to vote at any general meeting unless all moneys 
presently payable by him to the company have been paid. 

23. On a poll votes may be given either personally or by proxy. 

24. The instrument appointing a proxy shall be in writing under the hand of 
the appointer or of his attorney duly authorised in writing, or, if the appointer is a 
corporation, either under seal or under the hand of an officer or attorney duly 
authorised. A proxy need not be a member of the company. 

25. The*instrument appointing a proxy and the power of attorney or other 
authority, if any, under which it is signed or a notarially certified copy of that power 
or authority shall be deposited at the registered office of the company or at such other 
place within the United Kingdom as is specified for that purpose in the notice 
convening the meeting, not less than 48 hours before the time for holding the meeting 
or adjourned meeting at which the person named in the instrument proposes to vote, 
or, in the case of a poll, not less than 24 hours before the time appointed for the taking 
of the poll, and in default the instrument of proxy shall not be treated as valid. 

26. An instrument appointing a proxy shall be in the following form or a form 
as near thereto as circumstances admit — 

“ Limited. 

I/We of in the county of 

, being a member/members 

of the above named company, hereby appoint 

of or failing him 

of , 

as my/our proxy to vote .for me/us on my/our behalf at the [annual or 
extraordinary, as the case may be] general meeting of the company to be 
held on the day of 19 , 

• and at any adjournment thereof. 

Signed this 


day of 


19 



SCHEDULE I— TABLE C 


391 


27. Where it is desired to afford members an opportunity of voting for or against 
a resolution the instrument appointing a proxy shall be in the following form or a 
form as near thereto as circumstances admit — 

“ Limited. 

I/We , of , in the county of 

, being a member/members 

of the above named company, hereby appoint 

of , or failing him 

of 

as my/our proxy to vote for me/us on my/our behalf at the [annual or 
extraordinary, as the case may be] general meeting of the company to be 
held on the day of 19 , 

and at any adjournment thereof. 

Signed this day of 19 . 

This form is to be used ♦in favour of the resolution. Unless otherwise instructed, 
against 

the proxy will vote as he thinks fit. 

* Strike out whichever is not desired.” 

28. The instrument appointing a proxy shall be deemed to confer authority to 
demand or join in demanding a poll. 

29. A vote given in accordance with the terms of an instrument of proxy shall 
be valid notwithstanding the previous death or insanity of the principal or revocation 
of the proxy or of the authority under which the proxy was executed, provided that 
no intimation in writing of such death, insanity or revocation as aforesaid shall have 
been received by the company at the office before the commencement of the meeting 
or adjourned meeting at which the proxy is used. 

Corporations acting by Representatives at Meetings 

30. Any corporation which is a member of the company may by resolution of 
its directors or other governing body authorise such person as it thinks fit to act as 
its representative at any meeting of the company, and the person so authorised shall 
be entitled to exercise the same powers on behalf of the corporation which he represents 
as that corporation could exercise if it were an individual member of the company. 

Directors 

31. The number of the directors and the names of the first directors shall be 
determined in writing by the subscribers of the memorandum of association or a majority 
of them. 

32. The remuneration of the directors shall from time to time be determined 
by the company in general meeting. Such remuneration shall be deemed to accrue 
from day to day. The directors shall also be paid all travelling, hotel and other 
expenses properly incurred by them in attending and returning from meetings of the 
directors or any committee of the directors or general meetings of the company or 
in connection with the business of the company. 

Borrowing Powers 

33. The directors may exercise all the powers of the company to borrow money, 
and to mortgage or charge its undertaking and property, or any part thereof, and to 
issue debentures, debenture stock and other securities, whether outright or as security 
for any debt, liability or obligation of the company or of any third party. 

Powers and Duties of Directors 

34. The business of the company shall be managed by the directors, who may 
pay all expenses incurred in promoting and registering the company, and may exercise 
all such powers of the company as are not, by the Act or by these articles, required 
to be exercised by the company in general meeting, subject nevertheless to the 
provisions of the Act or these articles and to such regulations, being not inconsistent 
with the aforesaid provisions, as may be prescribed by the company in general meeting ; 
but no regulation made by the company in general meeting shall invalidate any prior 
act of the directors which would have been valid if that regulation had not been made. 

35. The directors may from time to time and at any time by power of attorney 
appoint any company, firm or person or body of persons, whether nominated directly 
or indirectly by the directors, to be the attorney or attorneys of the company for 
such purposes and with such powers, authorities and discretions (not exceeding those 
vested in or exercisable by the directors under these articles) and for such period and 
subject to such conditions as they may think fit, and any such powers of attorney 
may contain such provisions for the protection and convenience of persons dealing 
with any such attorney as the directors may think fit and may also authorise any 
such attorney to delegate all or any of the powers, authorities and discretions vested 
in him. 
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36. All cheques, promissory notes, drafts, bills of exchange and other negotiable 
instruments, and all receipts for moneys paid to the company, shall be signed, drawn, 
accepted, endorsed, or otherwise executed, as the case may be, in such manner as the 
directors shall from time to time by resolution determine. 

37. The directors shall cause minutes to be made in books provided for the 
purpose — 

(a) of all appointments of officers made by the directors ; 

(b) of the names of the directors present at each meeting of the directors and of 

any committee of the directors ; 

(c) of all resolutions and proceedings at all meetings of the company, and of the 

directors, and of committees of directors ; 

and every director present at any meeting of directors or committee of directors shall 
sign his name in a book to be kept for that purpose. 


Disqualification of Directors 

38. The office of director shall be vacated if the director — 

(a) without the consent of the company in general meeting holds any other 

office of profit under the company ; or 

(b) becomes bankrupt or makes any arrangement or composition with his 

creditors generally ; or 

(c) becomes prohibited from being a director by reason of any order made 

under section 188 of the Act ; or 

(d) becomes of unsound mind ; or 

(e) resigns his office by notice in writing to the company ; or 

(f) ceases to be a director by virtue of section 185 of the Act ; 

(g) is directly or indirectly interested in any contract with the company and 

fails to declare the nature of his interest in manner required by section 199 
of the Act. 

A director shall not vote in respect of any contract in which he is interested or 
any matter arising thereout, and if he does so vote his vote shall not be counted. 


Rotation of Directors 

39. At the first annual general meeting of the company all the directors shall 
retire from office, and at the annual general meeting in every subsequent year one- 
third of the directors for the time being, or, if their number is not three or a multiple 
of three, then the number nearest one-third, shall retire from office. 

40. The directors to retire in every year shall be those who have been longest 
in office since their last election, but as between persons who became directors on the 
same day those to retire shall (unless they otherwise agree among themselves) be 
determined by lot. 

41. A retiring director shall be eligible for re-election. 

42. The company at the meeting at which a director retires in manner aforesaid 
may fill the vacated office by electing a person thereto, and in default the retiring director 
shall, if offering himself for rc-election, be deemed to have been re-elected, unless at 
such meeting it is expressly resolved not to fill such vacated office or unless a resolution 
for the re-election of such director shall have been put to the meeting and lost. 

43. No person other than a director retiring at the meeting shall unless recom- 
mended by the directors be eligible for election to the office of director at any general 
meeting unless, not less than three nor more than twenty-one days before the date 
appointed for the meeting, there shall have been left at the registered office of the com- 
pany notice in writing, signed by a member duly qualified to attend and vote at the 
meeting for which such notice is given, of his intention to propose such person for 
election, and also notice in writing signed by that person of his willingness to be 
elected. 

44. The company may from time to time by ordinary resolution increase or 
reduce the number of directors, and may also determine in what rotation the increased 
or reduced number is to go out of office. 

45. The directors shall have power at any time, and from time to time, to appoint 
any person to be a director, either to fill a casual vacancy or as an addition to the 
existing directors, but so that the total number of directors shall not at any time 
exceed the number fixed in accordance with these articles. Any director so appointed 
shall hold office only until the next following annual general meeting, and shall then 
be eligible for re-election, but shall not be taken into account in determining the directors 
who are to retire by rotation at such meeting. 

46. The company may by ordinary resolution, of which special notice has been 
given in accordance with section 142 of the Act, remove any director before the expira- 
tion of his period of office notwithstanding anything in these articles or in any agreement 
between the company and such director. Such removal shall be without prejudice 
to any claim such director may have for damages for breach of any contract of service 
between him and the company. 
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47. The company may by ordinary resolution appoint another person in place 
of a director removed from office under the immediately preceding article. Without 
prejudice to the powers of the directors under article 45 the company in general meeting 
may appoint any person to be a director either to fill a casual vacancy or as an additional 
director. The person a^ppointed to fill such a vacancy shall be subject to retirement 
at the same time as if he had become a director on the day on which the director in 
whose place he is appointed was last elected a director. 

Proceedings of Directors 

48. The directors may meet together for the despatch of business, adjourn, and 
otherwise regulate their meetings, as they think fit. Questions arising at any meeting 
shall be decided by a majority of votes. In the case of an equality of votes the chairman 
shall have a second or casting vote. A director may, and the secretary on the requi- 
sition of a director shall, at any time summon a meeting of the directors. It shall not 
be necessary to give notice of a meeting of directors to any director for the time being 
absent from the United Kingdom. 

49. The quorum necessary for the transaction of the business of the directors 
may be fixed by the directors, and unless so fixed shall be two. 

50. The continuing directors may act notwithstanding any vadhney in their 
body, but, if and so long as their number is reduced below the number fixed by or 
pursuant to the articles of the company as the necessary quorum of directors, the 
continuing directors or director may act for the purpose of increasing the number of 
directors to that number, or of summoning a general meeting of the company, but for 
no other purpose. 

51. The directors may elect a chairman of their meetings and determine the 
period for which he is to hold office ; but, if no such chairman is elected, or if at any 
meeting tlic chairman is not present within five minutes after the time appointed for 
holding the same, the directors present may choose one of their number to be chairman 
of the meeting. 

52. The directors may delegate any of their powers to committees consisting of 
such member or members of their body as they think fit ; any committee so formed 
shall in the exercise of the powers so delegated conform to any regulations that may 
be imposed on it by the directors. 

53. A committee may elect a chairman of its meetings ; if no such chairman is 
elected, or if at any meeting the chairman is not present within five minutes after the 
time appointed for holding the same, the members present may choose one of their 
number to be chairman of the meeting. 

54. A committee may meet and adjourn as it thinks proper. Questions arising 
at any meeting shall be determined by a majority of votes of the members present, and 
in the case of an equality of votes the chairman shall have a second or casting vote. 

55. All acts done by any meeting of the directors or of a committee of directors, 
or by any person acting as a director, shall notwithstanding that it be afterwards 
discovered that there was some defect in the appointment of any such director or person 
acting as aforesaid, or that they or any of them were disqualified, be as valid as if every 
such person had been duly appointed and was qualified to be a director. 

56. A resolution in writing, signed by all the directors for the time being entitled 
to receive notice of a meeting of the directors, shall be as valid and effectual as if it 
had been passed at a meeting of the directors duly convened and held. 

Secretary 

57. The secretary shall be appointed by the directors for such term, at such 

remuneration and upon such conditions as they may think fit ; and any secretary so 
appointed may be removed by them. ^ 

58. A provision of the Act or these articles requiring or authorising a thing 
to be done by or to a director and the secretary shall not be satisfied by its being done 
by or to the same person acting both as director and as, or in place of, the secretary. 

The Seal 

59. The directors shall provide for the safe custody of the seal, which shall only 
be used by the authority of the directors or of a committee of the directors authorised 
by the directors in that behalf, and every instrument to which the seal shall be affixed 
shall be signed by a director and shall be countersigned by the secretary or by a second 
director or by some other person appointed by the directors for the purpose. 

Accounts 

60. The directors shall cause proper books of account to be kept with respect 

to — 

(a) all sums of money received and expended by the company and the matters 

in respect of which the receipt and expenditure takes place ; 

(b) all sales and purchases of goods by the company ; and 

(c) the assets and liabilities of the company. 

Proper books shall not be deemed to be kept if there are not kept such books of 
account as are necessary to give a true and fair view of the state of the company’s 
affairs and to explain its transactions. 
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61 . The books of account shall be kept at the registered office of the company, or, 
subject to section 147 (3) of the Act, at such other place or places as the directors think 
fit, and shall always be open to the inspection of the directors. 

62. The directors shall from time to time determine whether and to what extent 
and at what times and places and under what conditions or regulations the accounts 
and books of the company or any of them shall be open to the inspection of members 
not being directors, and no member (not being a director) shall have any right of 
inspecting any account or book or document of the company except as conferred by 
statute or authorised by the directors or by the company in general meeting. 

63. The directors shall from time to time in accordance with sections 148, 150 
and 157 of the Act, cause to be prepared and to be laid before the company in general 
meeting such profit and loss accounts, balance sheets, group accounts (if any) and 
reports as are referred to in those sections. 

64. A copy of every balance sheet (including every document required by law 
to be annexed thereto) which is to be laid before the company in general meeting, 
together with a copy of the auditor’s report, shall not less than twenty-one days before 
the date of the meeting be sent to every member of, and every holder of debentures 
of, the company. Provided that this article shall not require a cop> of those documents 
to be sent to any person of whose address the company is not aware or to more than 
one of the joint holders of any debentures. 

A udit 

65. Auditors shall be appointed and their duties regulated in accordance with 
sections 159 to 162 of the Act. 


Notices 


66. * A notice may be given by the company to any member either personally or 
by sending it by post to him or to his registered address, or (if he has no registered 
address within the United Kingdom) to the address, if any, within the United Kingdom 
supplied by him to the company for the giving of notice to him. Where a notice is 
sent by post, service of the notice shall be deemed to be effected by properly addressing, 
prepaying and posting a letter containing the notice, and to have been effected in the 
case of a notice of a meeting at the expiration of 24 hours after the letter containing the 
same is posted, and in any other case at the time at which the letter would be delivered 
in the ordinary course of post. 

67. Notice of every general meeting shall be given in any manner hereinbefore 
authorised to — 

(a) every member except those members who (having no registered address within 

the United Kingdom) have not supplied to the company an address within 
the United Kingdom for the giving of notices to them ; 

(b) every person being a legal personal representative or a trustee in bankruptcy 

of a member where the member but for his death or bankruptcy would be 
entitled to receive notice of the meeting ; and 

(c) the auditor for the time being of the company. 

No other person shall be entitled to receive notices of general meetings. 


Names, Addresses, and Descriptions of Subscribers 


1. 

John Jones of 

in the county of 

2. 

John Smith of 

in the county of 

3. 

Thomas Green of 

in the county of 

4. 

John Thompson of 

in the county of 

5. 

Caleb White of 

in the county of 

6. 

Andrew Brown of 

in the county of 

7. 

Caesar White of 

in the county of 


schoolmaster. 


Dated the day of 19 

Witness to the above signatures, 

A.B., No. 20, Bond Street, London. 


NOTES 

The form of memorandum given in this Table is identical with the form given in the corre- 
sponding Table of the 1929 Act. The form of articles has been amended in similar terms to those 
of Table A. 


Table D 

Memorandum and Articles of Association of a Company limited 
BY Guarantee, and having a Share Capital 

Memorandum of Association 

1st. The name of the company is “ The Highland Hotel Company, Limited.” 

2nd. The registered office of the company will be situate in Scotland. 

3rd. The objects for which the company is ‘established are ” the facilitating 
*' travelling in the Highlands of Scotland, by providing hotels and conveyances by 
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sea and by land for the accommodation of travellers, and the doing all such other 
** things as are incidental or conducive to the attainment of the above object.’* 

4Q1. The liability of the members is limited. 

5th. Every member of the company undertakes to contribute to the assets of 
the company in the event of its being wound up while he is a member, or within one 
year afterwards, for payment of the debts and liabilities of the company, contracted 
before he ceases to be a member, and the costs, charges and expenses of winding up the 
same and for the adjustment of the rights of the contributories amongst themselves, 
such amount as may be required, not exceeding twenty pounds. 

6th. The share capital of the company shall consist of five hundred thousand 
pounds, divided into five thousand shares of one hundred pounds each. 

We, the several persons whose names and addresses are subscribed, are desirous of 
being formed into a company, in pursuance of this memorandum of association, 
and we respectively agree to take the number of shares in the capital of the 
company set opposite our respective names. 

Number of 
shares taken 

Names, Addresses, and Descriptions of Subscribers by each 

Subscriber 


1. John Jones of 

in the county of 

merchant 

200 

2. John Smith of 

in the county of 

f p 

25 

3. Thomas Green of 

in the county of 

p P 

30 

4. John Thompson of 

in the county of 


40 

5. Caleb White of 

in the county of 


15 

6. Andrew Brown of 

in the county of 


5 

7. Caesar White of 

in the county of 


10 

Dated the 

Total shares 
day of 19 

taken 

325 ” 


Witness to the above signatures, 

A.B,, No. 13, Hute Street, Clerkenwell, 

London. 


Articles of Association to accompany preceding 
Memorandum of Association 

1 . The number of members with which the company proposes to be registered 
is 50, but the diiectors may from time to time register an increase of members. 

2. The regulations of Table A, Part 1, set out in the First Schedule to the Com- 
panies Act, 1948, shall be deemed to be incorporated with these articles and shall apply 
to the company. 

Names, Addresses, and Descriptions of Subscribers 


1 . 

“ 2 . 
” 3. 
”4. 
“ 5. 
6 . 
“ 7. 


John Jones of 
John Smith of 
Thomas Green of 
John Thompson of 
Caleb White of 
Andrew Brown of 
Caesar White of 
Dated the 


merchant. 


in the county of 
in the county of 
in the county of 
in the county of 
in the county of 
in the county of 
in the county of 
day of 19 .” 

Witness to the above signatures, 

A.B., No. 13, Hute Street, Clerkenwell, 

London. 

NOTES 

The form of memorandum given in this Table is identical with that given in the corre- 
sponding Table of the 1929 Act. The form of articles is amended to conform with the new 
Table A, and to comply with the provisions of section 7 (2), which requires a company limited 
by guarantee to state in its articles the number of members w'ith which it proposes to be regis- 
tered. The latter amendment is required because of the new provisions of the Twelfth Schedule, 
which imposes new requirements as to fees payable on registration in the case of a company 
limited by guarantee which has a share capital. 


Table E 

Memorandum and Articles of Association of an unlimited 
Company having a Share Capital 
Memorandum of Association 

1st. The name of the company ia ” The Patent Stereotype Company.” 

2nd. The registered office of the company will be situate in England. 

3rd. The objects for which the company is established are ” the working of a 
” patent method of founding and casting stereotype plates, of which method John Smith 
” of London, is the sole patentee, and the doing of all such things as are incidental or 
” conducive to the attainment of the above objects.” 
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We, the several persons whose names are subscribed, are desirous of being formed into 
a company, in pursuance of this memorandum of association, and we respectively 
agree to take the number of shares in the capital of the company set opposite our 
respective names. 

Number of 
shares taken 

Names, Addresses, and Descriptions of Subscribers by each 

Subscriber 


1. John Jones of 

in the county of 

merchant 

3 

2. John Smith of 

in the county of 


2 

3. Thomas Green of 

in the county of 


1 

4. John Thompson of 

in the county of 


2 

5. Caleb White of 

in the county of 


2 

6. Andrew Brown of 

in the county of 


1 

7. Abel Brown of 

in the county of 


1 



Total shares taken 

12 

Dated the day of 

19 




Witness to the above signatures, 



A.B., No. 20, Bond Street, London. 

Articles of Association to accompany the preceding 
Memorandum of Association 

1. The number of members with which the company proposes to be registered is 
20, but the directors may from time to time register an increase of members. 

2. The share capital of the company is two thousand pounds divided into twenty 
shares of one hundred pounds each. 

3. The company may by special resolution — 

(a) increase the share capital by such sum to be divided into shares of such 

amount as the resolution may prescribe ; 

(b) consolidate its shares into shares of a larger amount than its existing shares ; 

(c) sub-divide its shares into shares of a smaller amount than its existing shares ; 

(d) cancel any shares which at the date of the passing of the resolution have 

not been taken or agreed to be taken by any person ; 

(e) reduce its share capital in any way. 

4. The regulations of Table A, Part I, set out in the First Schedule to the Com- 
panies Act, 1948 (other than regulations 40 to 46 inclusive) shall be deemed to be 
incorporated with these articles and shall apply to the company. 


Names, Addresses, and Descriptions of Subscribers 


1. 

John Jones of 

in the county of 

merch 

2^ 

John Smith of 

in the county of 


3! 

Thomas Green of 

in the county of 


4. 

John Thompson of 

in the county of 


5. 

Caleb White of 

in the county of 


6. 

Andrew Brown of 

in the county of 


7. 

Abel Brown of 

in the county of 



Dated the day of 19 . 

Witness to the above signatures, 

A,B., No. 20, Bond Street, London. 

NOTES 

The form of memorandum given in this Table is identical with that given in the corre- 
sponding Table of the 1929 Act. The form of articles is amended in a similar way to that of 
Table D, for the same reason, namely, that section 7 (1), requires an unlimited company to 
state in its articles the number of members with which it proposes to be registered as well as its 
share capital, so that the requirements of the Twelfth Schedule as to payment of fees in the case 
of an unlimited company which has a share capital may be complied with. The other changes 
are consequent on the new Table A. 


Sections 14, 454. SECOND SCHEDULE 


Form of Licence to hold Lands 
The Board of Trade hereby licence the 

to hold the lands hereunder described {insert description of lands) [or to hold lands not 
exceeding in the whole acres]. 

The conditions of this licence are {insert cotrditions, if any), 

NOTES 

The Schedule reproduces Schedule II of the 1929 Act. 

See section 14. The Board of Trade may, by statutory instrument, alter or add to the 
form here given (see section 454). 
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THIRD SCHEDULE 


Section 30. 


Form of Statement in lieu of Prospectus to be delivered to Registrar 
BY A Private Company on becoming a Public Company and Reports 

TO BE set out therein 

Part I 

Form of Statement and Particulars to be contained therein 
The Companies Act, 1948 

Statement in lieu of Prospectus delivered for registration by 
[Insert the name of the company] 

Pursuant to section 30 of the Companies Act, 1948 


Delivered for registration by 

The nominal share capital of the company. 

Divided into 


Amount (if any) of above capital which consists 
of redeemable preference shares. 

The earliest date on which the company has 
power to redeem these shares. 

Names, descriptions and addresses of directors 
or proposed directors. 

Amount of shares issued . . 

Amount of commissions paid in connection 
therewith. 

Amount of discount, if any, allowed on the issue 
of any shares, or so much thereof as has not 
been written off at the date of the statement. 

Unless more than one year has elapsed since the 
date on whicli the Company was entitled to 
commence business : — 

Amount of preliminary expenses 
By whom those expenses have been paid or 
are payable. 

Amount paid to any promoter 

Consideration for the payment 

Any other bei>efit given to any promoter. 

Consideration for giving of benefit . . 

If the share capital of the company is divided 
into different classes of shares, the right of 
voting at meetings of the company conferred 
by, and the rights in respect of capital and 
dividends attached to, the several classes of 
shares respectively. 

Number and amount of shares and debentures 
issued within the two years preceding the date 
of this statement as fully or partly paid up 
otherwise than for cash or agreed to be so 
issued at the date of this statement. 

Consideration for the issue of those shares or 
debentures. 


Shares of £ 
£ 
£ 

Shares of £ 


each. 


each. 


Shares 


£ 


Name of promoter : — 

Amount £ 

Consideration : — 

Name of promoter : — 

Nature and value of benefit : — 
Consideration ; — 


1. shares of £ fully paid, 

2. shares upon which £ 

per share credited as 
paid. 

3. debenture £ 

4. Consideration ; — 


Number, description and amount of any shares 
or debentures which any person has or is 
entitled to be given^an option to subscribe for, 
or to acquire from a person to whom they have 
been allotted or agreed to be allotted with a 
view to his offering them for sale. 

Period during which option is exercisable. 

Price to be paid for shares or debentures sub- 
scribed for or acquired under option. 

Consideration for option or right to option. 

Persons to whom option or right to option was 
given or, if given to existing shareholders or 
debenture holders as such, the relevant shares 
or debentures. 


1. shares of £ and de 

bentures of £ 


2. Until 

3. 

4. Consideration : — 

5. Names and addresses : — 
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Names and addresses of vendors of property (1) 
purchased or acquired by the company within 
the two years preceding the date of this state- 
ment or (2) agreed or proposed to be pur- 
chased or acquired by the company, except 
where the contract for its purchase or acquisi- 
tion was entered into in the ordinary course 
of business and there is no connection between 
the contract and the company ceasing to be a 
private company or where the amount of the 
purchase money is not material. 

Amount {in cash, shares or debentures) paid or 
payable to each separate vendor. 

Amount paid or payable in cash, shares or 
debentures for any such property, specifying 
the amount paid or payable for goodwill. 


Short particulars of any transaction relating to 
any such proper^ which was completed within 
the two preceding years and in which any 
vendor to the company or any person who is, 
or was at the time thereof, a promoter, director 
or proposed director of the company had any 
interest direct or indirect. 

Dates of, parties to, and general nature of every 
material contract (other than contracts 
entered into in the ordinary course of business 
or entered into more than two years before the 
delivery of this statement) . 

Time and place at which the contracts or copies 
thereof may be inspected or (1) in the case of 
a contract not reduced into writing, a mem- 
orandum giving full particulars thereof, and 
(2) in the case of a contract wholly or partly 
in a foreign language, a copy of a translation 
thereof in English or embodying a translation 
in English of the parts in a foreign language, 
as the case may be, being a translation certified 
in the prescribed manner to be a correct 
translation. 

Names and addresses of the auditors of the 
company. 

Full particulars of the nature and extent of the 
interest of every director in any property pur- 
chased or acquired by the company within the 
two years preceding the date of this statement 
or proposed to be purchased or acquired by 
the company or, where the interest of such a 
director consists in being a partner in a firm, 
the nature and extent of the interest of the 
firm, with a statement of all sums paid or 
agreed to be paid to him or to the firm in cash 
or shares, or otherwise, by any person either 
to induce him to become or to qualify him as, 
a director, or otherwise for services rendered 
or to be rendered to the company by him or 
by the firm. 

Rates of the dividends (if any) paid by the com- 
pany in respect of each class of shares in the 
company in each of the five financial years 
immediately preceding the date of this 
statement or since the incorporation of the 
company whichever period is the shorter. 

Particulars of the cases in which no dividends 
have been paid in respect of any class of 
shares in any of these years. 


Total purchase price 

Cash 

Shares 

Debentures 

Goodwill . , 


£. 


£ 


(Signatures of the persons above-named as 
directors or proposed directors or of their 
agents authorised in writing.) 


Date. 


tKtKtK 
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Part II 

Reports to be set out 

1. If unissued shares or debentures of the company are to be applied in the 
purchase of a business, a report made by accountants (who shall be named in the 
statement) upon — 

(a) the profits or losses of the business in respect of each of the five financial years 

immediately preceding the delivery of the statement to the registrar ; and 

(b) the assets and liabilities of the business at the last date to which the accounts 

of the business were made up. 

2. — (1) If unissued shares or debentures of the company are to be applied directly 
or indirectly in any manner resulting in the acquisition of shares in a body corporate 
which by reason of the acquisition or anything to be done in consequence thereof or in 
connection therewith will become a subsidiary of the company, a report made by 
accountants (who shall be named in the statement) with respect to the profits and 
losses and assets and liabilities of the other body corporate in accordance with 
sub-paragraph (2) or (3) of this paragraph, as the case requires, indicating how 
the profits or losses of the other body corporate dealt with by the report would, in 
respect of the shares to be acquired, have concerned members of the company, and 
what allowance would have fallen to be made, in relation to assets and liabilities so 
dealt with, for holders of other shares, if the company had at all material times held the 
shares to be acquired. 

(2) If the other body corporate has no subsidiaries, the report referred to in the 
foregoing sub-paragraph shall— 

(a) so far as regards profits and losses, deal with the profits or losses of the body 

corporate in respect of each of the five financial years immediately preceding 
the delivery of the statement to the registrar ; and 

(b) so far as regards assets and liabilities, deal with the assets and liabilities of 

the body corporate at the last date to which the accounts of the body 
corporate were made up. 

(3) If the other body corporate has subsidiaries, the report referred to in sub- 
para^aph (1) of this paragraph shall — - 

(a) so far as regards profits and losses, deal separately with the other body cor- 

porate’s profits or losses as provided by the last foregoing sub-paragraph, 
and in addition deal either — 

(i) as a whole with the combined profits or losses of its subsidiaries, so 
far as they concern members of the other body corporate ; or 

(ii) individually with the profits or losses of each subsidiary, so far as they 
concern members of the other body corporate ; 

or, instead of dealing separately with the other body corporate’s profits or 
losses, deal as a whole with the profits or losses of the other body corporate 
and, so far as they concern members of the other body corporate, with the 
combined profits or losses of its subsidiaries ; and 

(b) SO far as regards assets and liabilities, deal separately with the other body 

corporate’s assets and liabilities as provided by the last foregoing sub- 
paragraph and, in addition, deal either — 

(i) as a whole with the combined assets and liabilities of its subsidiaries, 
with or without the other body corporate’s assets and liabilities ; or 

(ii) individually with the assets and liabilities of each subsidiary ; 

and shall indicate as respects the assets and liabilities of the subsidiaries the allowance 
to be made for persons other than members of the company. 

Part III 

Provisions applying to Parts I and II of this Schedule 

3. In this Schedule the expression ** vendor ” includes a vendor as defined in 
Part III of the Fourth Schedule to this Act, and the expression “ financial year ” has 
the meaning assigned to it in that Part of that Schedule. 

4. If in the case of a business which has been carried on, or of a body corporate 
which has been carrying on business, for less than five years, the accounts of the business 
or body corporate have only been made up in respect of four years, three years, two 
years or one year, Part II of this Schedule shall have effect as if references to four years, 
three years, two years or one year, as the case may be, were substituted for references to 
five years. 

5. Any report required by Part II of this Schedule shall either indicate by way of 
note any adjustments as respects the figures of any profits or losses or assets and 
liabilities dealt with by the report which appear to the persons making the report neces- 
sary or shall make those adjustments and indicate that adjustments have been made. 

6. Any report by accountants required by Part II of this Schedule shall be made 
by accountants qualified under this Act for- appointment as auditors of a company which 
is not an exempt private company and shall not be made by any accountant who is an 
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officer or servant, or a partner of or in the employment of an officer or servant, of the 
company, or of the company’s subsidiary or holding company or of a subsidiary of the 
company’s holding company ; and for the purposes of this paragraph the expression 
" officer " shall include a proposed director but not an auditor. 

NOTES 

This Schedule combines the Third Schedule to the 1929 Act and the Fourth Schedule to 
the 1947 Act, incorporating certain amendments effected by sections 67 (2) and (4), 71 (3) of 
that Act. These last mentioned provisions came into force on July 1, 1948. 

General note. — This Schedule is the one referred to in section 30, as giving the form of 
statement in lieu of prospectus required in the case of a private company which alters its articles 
in such manner that it no longer ranks as such. Part I of the Scheaulc sets out the form of 
statement, Part II, the reports which accompany the statement in certain cases, and Part III, 
modifications of the requirements in Parts I and II. 

Effect of changes : (i) Redemption of preference shares. — For the requirement in the corre- 

sponding provision of the 1929 Act that the statement in lieu must state the date on or before 
which these shares are or are liable to be redeemed, there must now be stated the earliest date 
on which the company has power to redeem these shares {cf. repealed s. 71 (3) of the 1947 Act). 

(ii) Payment of preliminary expenses . — After the statement of the amount of preliminary 
expenses, there must also be stated by whom those expenses have been paid or are payable. 
There must also be stated, in addition to the amount paid to a promoter and the consideration 
for that payment, any other benefit given to that promoter together with the promoter’s name, 
the nature and the value of the benefit, and the consideration therefor. 

(iii) Option to subscribe for shares or debentures . — Where a person has an option to subscribe 
for any shares or debentures, or to acquire shares or debentures from a person to whom they have 
been allotted or agreed to be allotted for resale, there must be shown (a) the number, description 
and amount of the shares or debentures, (b) the period during which the option is exercisable, 
(c) the price to be paid, (d) the consideration for the option, and (e) the persons to whom the 
option was given with their names and addresses. 

(iv) Particulars of vendors . — At the end of the entry relating to the vendors of property 
purchased or acquired or proposed to be purchased or acquired are entered words excepting 
the case where the contract for the purchase or acquisition of the property was entered into in 
the ordinary course of business, and there is no connection between the contract and the company 
ceasing to be a private company, or where the amount of the purchase money is not material. 

(\^ Antecedent transactions . — Immediately after the entries relating to the amount paid 
or payable for property purchased or acquired by the company, there must now be given “ short 
particulars of any transaction relating to any such property which was completed within the 
two preceding years and in which any vendor to the company or any person who is, or was at the 
time thereof, a promoter, director or proposed director of the company had any interest direct 
or indirect ”. 

(vi) Material contracts . — In addition to the dates and the parties to every material contract, 
the general nature of such contracts must also be stated, and in addition to the requirement 
that the time and place at which the contracts or copies thereof may be inspected, it is also 
provided that (a) a full memorandum of verbal contracts, and (b) a certified English translation 
of contracts in a foreign language must also be available for inspection. 

(vii) Rates of dividend . — The requirement as to rates of dividend applies to the preceding 
five financial years instead of three years as formerly. The amendments specified in (ii) to (vii) 
above were effected by the Fourth Schedule to the 1947 Act. 

(viii) Reports to be set out . — ^Tho provisions regarding reports by accountants under Part II 
of the Fourth Schedule which are required to be included in a prospectus issued generally, apply 
to a statement in lieu of a prospectus under both this Schedule and the Fifth Schedule, where in 
the case of such statement so delivered, any unissued shares or debentures of the company 
are to be applied in the purchase of a business or in the acquisition of shares of another company 
by reason of which that company becomes a subsidiary. It is therefore unnecessary to include 
this information in the statement and the requirements in the provisions of the 1929 Act which 
correspond with this and the Fifth Schedule as to the inclusion of such particulars were repealed 
and are not here reproduced. Where any such reports are set out in a statement, the statement 
must have endorsed thereon or attached thereto the same auditors’ report as to any adjustments 
made and the reasons therefor as are required to be so endorsed or attached to the copy 
prospectus filed with the Registrar. These provisions are now largely included in Parts II 
and III of this Schedule, corresponding with Parts II and III of the Fourth Schedule. 

Reports to be set out (paragraphs 1 and 2); Unissued shares or debentures. — Unissued shares 
are represented by such part of the nominal capital as has not been issued or agreed to be taken 
up (see also the notes generally to section 61, ante). Unissued debentures will include any 
which have not been delivered although executed by the company and stamped {Mowatt v. 
Castle Steel and Ironworks Co. (1886), 34 Ch. D. 58, C.A. ; 10 Digest 765, 4791). 

Part II. — The reports under this Part are analagous to those referred to in paragraphs 19 to 
21 of the Fourth Schedule, post, in relation to a prospectus delivered for registration under 
section 41, ante. See further as to this, the notes there given. 

Part III. — The provisions of this Part are analagous to those of paragraphs 27 to 30 of the 
Fourth Schedule, post. See further as to this, the notes there given. 

Definitions. — “ Member ” (section 26) ; “ subsidiary ” (section 154) ; “ company”, 

” debenture ”, ” registrar of companies ” (section 455 (1)) ; ” body corporate ” (section 455 (3)) ; 
” person ” (Interpretation Act, 1889, section 19 ; 18 Halsbury’s Statutes 1001); “ financial 

year ” (section 455 (1) ; Fourth Schedule, Part III, paragraph 28). 
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FOURTH SCHEDULE Sections 30, 38, 39, 41, 

47, 417, 418, 420. 


Matters to be specified in Prospectus and Reports to be set 
OUT therein 

Part I 

Matters to be specified 

1. The number of founders or management or deferred shares, if any, and the 
nature and extent of the interest of the holders in the property and profits of the 
company. 

2. The number of shares, if any, fixed by the articles as the qualification of a 
director, and any provision in the articles as to the remuneration of the directors. 

3. The names, descriptions and addresses of the directors or proposed directors. 

4. Where shares are offered to the public for subscription, particulars as to — 

(a) the minimum amount which, in the opinion of the directors, must be raised 

by the issue of those shares in order to provide the sums, or, if any part 
thereof is to be defrayed in any other manner, the balance of the sums, 
required to be provided in respect of each of the following matters : — 

(i) the purchase price of any property purchased or to be purchased 
which is to be defrayed in whole or in part out of the piocccds of the 
issue ; 

(ii) any preliminary expenses payable by the company, and any com- 
mission so payable to any person in consideration of his agreeing to 
subscribe for, or of his procuring or agreeing to procure subscriptions for, 
any shares in the company ; 

(iii) the repayment of any moneys borrowed by the company in 
respect of any of the foregoing matters ; 

(iv) working capital ; and 

(b) the amounts to be provided in respect of the matters aforesaid otherwise 

than out of the proceeds of the issue and the sources out of which those 
amounts are to be provided. 

5. The time of the opening of the subscription lists. 

6. The amount payable on application and allotment on each share, and, in the 
case of a second or subsequent offer of shares, the amount offered for subscription on 
each previous allotment made within the two preceding years, the amount actually 
allotted, and the amount, if any, paid on the shares so allotted. 

7. The number, description and amount of any shares in or debentures of the 
company which any person has, or is entitled to be given, an option to subscribe for, 
together with the following particulars of the option, that is to say — 

(a) the period during which it is exercisable ; 

(b) the price to be paid for shares or debentures subscribed for under it ; 

(c) the consideration (if any) given or to be given for it or for the right to it ; 

(d) the names and addresses of the persons to whom it or the right to it was given 

or, if given to existing shareholders or debenture holders as such, the relevant 
shares or debentures. 

8. The number and amount of shares and debentures which within the two 
preceding years have been issued, or agreed to be issued, as fully or partly paid up 
otherwise than in cash, and in the latter case the extent to which they are so paid up, 
and in cither case the consideration for which those shares or debentures have been 
issued or are proposed or intended to be issued. 

9. — (1) As respects any property to which this paragraph applies — 

(a) the names and addresses of the vendors ; 

(b) the amount payable in cash, shares or debentures to the vendor and, where 

there is more than one separate vendor, or the company is a sub-purchaser, 
the amount so payable to each vendor ; 

(c) short particulars of any transaction relating to the property completed 

within the two preceding years in which any vendor of the property to the 
company or any person who is, or was at the time of the transaction, a 
promoter or a director or proposed director of the company had any 
interest direct or indirect. 

(2) The property to which this paragraph applies is property purchased or acquired 
by the company or proposed so to be purchased or acquired, which is to be paid for 
wholly or partly out of the proceeds of the issue offered for subscription by the 
prospectus or the purchase or acquisition of which has not been completed at the date 
of the issue of the prospectus, other than property — 

(a) the contract for the purchase or acquisition whereof was entered into in the 

ordinary course of the company’s business, the contract not being made in 
contemplation of the issue nor the issue in consequence of the contract ; or 

(b) as respects which the amount of the purchase money is not material. 

CO. ACT, — 26 . 



402 


COMPANIES ACT, 1948 


10. The amount, if any, paid or payable as purchase money in cash, shares or 
debentures for any property to which the last foregoing paragraph applies, specifying 
the amount, if any, payable for goodwill. 

1 1 . The amount, if any, paid within the two preceding years, or payable, as com- 
mission (but not including commission to sub-underwriters) for subscribing or agreeing 
to subscribe, or procuring or agreeing to procure subscriptions, for any shares in or 
debentures of the company, or the rate of any such commission. 

12. The amount or estimated amount of preliminary expenses and the persons 
by whom any of those expenses have been paid or are payable, and the amount or 
estimated amount of the expenses of the issue and the persons by whom any of those 
expenses have been paid or are payable. 

13. Any amount or benefit paid or given within the two preceding years or intended 
to be paid or given to any promoter, and the consideration for the payment or the giving 
of the benefit. 

14. The dates of, parties to and general nature of every material contract, not 
being a contract entered into in the ordinary course of the business carried on or intended 
to be carried on by the company or a contract entered into more than two years before 
the date of issue of the prospectus. 

15. The names and addresses of the auditors, if any, of the company. 

16. Full particulars of the nature and extent of the interest, if any, of every 
director in the promotion of, or in the property proposed to be acquired by, the company, 
or, where the interest of such a director consists in being a partner in a firm, the nature 
and extent of the interest of the firm, with a statement of all sums paid or agreed to be 
paid to him or to the firm in cash or shares or otherwise by any person either to induce 
him to become, or to qualify him as, a director, or otherwise for services rendered by him 
or by the firm in connection with the promotion or formation of the company. 

17. If the prospectus invites the public to subscribe for shares in the company and 
the share capital of the company is divided into different classes of shares, the right of 
voting at meetings of the company conferred by, and the rights in respect of capital and 
dividends attached to, the several classes of shares respectively. 

18. In the case of a company which has been carrying on business, or of a business 
which has been carried on for less than three years, the length of time during which the 
business of the company or the business to be acquired, as the case may be, has been 
carried on. 


Part II 

Reports to be set out 

19. — (1) A report by the auditors of the company with respect to — 

(a) profits and losses and assets and liabilities, in accordance with sub-para- 

graph (2) or (3) of this paragraph, as the case requires ; and 

(b) the rates of the dividends, if any, paid by the company in respect of each 

class of shares in the company in respect of each of the five financial years 
immediately preceding the issue of the prospectus, giving particulars of 
each such class of shares on which such dividends have been paid and 
particulars of the cases in which no dividends have been paid in respect of 
any class of shares in respect of any of those years ; 
and, if no accounts have been made up in respect of any part of the period of five years 
ending on a date three months before the issue of the prospectus, containing a statement 
of that fact. 

(2) If the company has no subsidiaries, the report shall — 

(a) so far as regards profits and losses, deal with the profits or losses of the 

company in respect of each of the five financial years immediately preceding 
the issue of the prospectus ; and 

(b) so far as regards assets and liabilities, deal with the assets and liabilities of 

the company at the last date to which the accounts of the company were 
made up. 

(3) If the company has subsidiaries, the report shall — 

(a) so far as regards profits and losses, deal separately with the company's 

profits or losses as provided by the last foregoing sub-paragraph, and in 
addition, deal either — 

(i) as a whole with the combined profits or losses of its subsidiaries, 
so far as they concern members of the company ; or 

(ii) individually with the profits or losses of each subsidiary, so far 
as they concern members of the company ; 

or, instead of dealing separately with the company's profits or losses, deal 
as a whole with the profits or losses of the company and, so far as they 
concern members of the company, with the combined profits or losses of 
its subsidiaries ; and 

(b) so far as regards assets and liabilities, deal separately with the company's 

assets and liabilities as provided by the last foregoing sub-paragraph and, 
in addition, deal either — 
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(i) as a whole witli the combined assets and liabilities of its sub- 
sidiaries, with or without the company's assets and liabilities ; or 

(ii) individually with the assets and liabilities of each subsidiary ; 
and shall indicate as respects the assets and liabilities of the subsidiaries the allowance 
to be made for persons other than members of the company. 

20. If the proceeds, or any part of the proceeds, of the issue of the shares or 
debentures are or is to be applied directly or indirectly in the purchase of any business, 
a report made by accountants (who shall be named in the prospectus) upon — 

(a) the profits or losses of the business in respect of each of the five financial years 

immediately preceding the issue of the prospectus ; and 

(b) the assets and liabilities of the business at the last date to which the accounts 

of the business were made up. 

21. — .(1) If— 

(a) the proceeds, or any part of the proceeds, of the issue of the shares or deben- 

tures are or is to be applied directly or indirectly in any manner resulting 
in the acquisition by the company of shares in any other body corporate ; 
and 

(b) by reason of that acquisition or anything to be done in consequence thereof 

or in connection therewith that body corporate will become a subsidiary 
of the company ; 

a report made by accountants (who shall be named in the prospectus) upon — 

(1) the profits or losses of the other body corporate in respect of each of the five 

financial years immediately preceding the issue of the prospectus ; and 

(ii) the assets and liabilities of the other b(xiy ebrporate at the last date to which 

the accounts of the body corporate were made up. 

(2) The said report shall — 

(a) indicate how the profits or losses of the other body corporate dealt with by 

the report would, in respect of the shares to be acquired, have concerned 
members of the company and what allowance would have fallen to be 
made, in relation to assets and liabilities so dealt with, for holders of other 
shares, if the company had at all material times held the shares to be 
acquired ; and 

(b) where the other body corporate has subsidiaries, deal with the profits or 

losses and the assets and liabilities of the body corporate and its sub- 
sidiaries in the manner provided by sub-paragraph (3) of paragraph 19 
of this Schedule in relation to the company and its subsidiaries. 

Part III 

Provisions applying to Parts I and II of Schedule 

22. Paragraphs 2, 3, 12 (so far as it relates to preliminary expenses) and 16 of this 
Schedule shall not apply in the case of a prospectus issued more than two years after 
the date at which the company is entitled to commence business. 

23. Every person shall for the purposes of this Schedule, be deemed to be a vendor 
who has entered into any contract, absolute or conditional, for the sale or purchase, 
or for any option of purchase, of any property to be acquired by the company, in any 
case where — 

(a) the purchase money is not fully paid at the date of the issue of the prospectus ; 

(b) the purchase money is to be paid or satisfied wholly or in part out of the 

proceeds of the issue offered for subscription by the prospectus ; 

(c) the contract depends for its validity or fulfilment on the result of that issue. 

24. Where any property to be acquired by the company is to be taken on lease, 
this Schedule shall have effect as if the expression “ vendor " included the lessor, and 
the expression “ purchase money " included the consideration for the lease, and the 
expression “ sub-purchaser " included a sub-lessee. 

25. References in paragraph 7 of this Schedule to subscribing for shares or deben- 
tures shall include acquiring them from a person to whom they have been allotted or 
agreed to be allotted with a view to his offering them for sale. 

26. For the purposes of paragraph 9 of this Schedule where the vendors or any 
of them are a firm, the members of the firm shall not be treated as separate vendors. 

27. If in the case of a company which has been carrying on business, or of a 
business which has been carried on for less than five years, the accounts of the company 
or business have only been made up in respect of four years, three years, two years or 
one year. Part II of this Schedule shall have effect as if references to four years, three 
years, two years or one year, as the case may be, were substituted for references to five 
years. 

28. The expression “ financial year " in Part II of this Schedule means the year in 
respect of which the accounts of the compan> or of the business, as the case may be, are 
made up, and where by reason of any alteration of the date on which the financial year 
of the company or business terminates the accounts of the company or business have 
been made up for a period greater or less than a year, that greater or less period shall for 
the purpose of that_Part of this Schedule be deemed to be a financial year. 
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29. Any report required by Part II of this Schedule shall either indicate by way 
of note any adjustments as respects the figures of any profits or losses or assets and 
liabilities dealt with by the report which appear to the persons making the report 
necessary or shall make those adjustments and indicate that adjustments have been 
made. 

30. Any report by accountants required by Part II of this Schedule shall be made 
by accountants qualified under this Act for appointment as auditors of a company which 
is not an exempt private company and shall not be made by any accountant who is an 
officer or servant, or a partner of or in the employment of an officer or servant, of the 
company or of the company’s subsidiary or holding company or of a subsidiary of the 
company’s holding company ; and for the purposes of this paragraph the expression 
“ officer ” shall include a proposed director but not an auditor. 

NOTES 

This Schedule corresponds with the Fourth Schedule to the 1929 Act, except as to certain 
amendments effected by section 61 (1), (2) and (4) and 62 (1) to (7) of the 1947 Act. These 
last mentioned provisions came into force on July 1, 1948. 

General note. — The Schedule is the one referred to in sections 30, 38, 39, 41, 47, 417, 418, 
420, as to the matters to be specified in prospectuses and reports to be set out therein. Part 1 
deals with the matters to be specified. Part II with the reports to be set out therein, and Part III 
with general provisions applying to Parts I and II of the Schedule. 

Effect of changes. — Part I. — (i) The time of the opening of the subscription lists. — This require- 
ment is new {cf. repealed s. 61 (i) (a) of the 1947 Act). The subscription list may not be opened 
until two clear days after the prospectus is first issued (see section 50). The time of such 
opening is therefore material ana must be stated in a prospectus to make it clear that section 50 
has been complied with (paragraph 5). 

(ii) Shares or debentures under option. — Particulars must now be given of shares or debentures 
under option or to be put under option including such particulars as provided for in paragraph 7, 
supra. 'Ihese provisions are also adapted to offers for sale (see Part III, paragraph 25, supra). 

(iii) Vendors of any property purchased. — As regards any such property purchased or acquired, 
or proposed to be purchased or acquired by the company as was mentioned in the 1929 Act 
(compare Fourth Schedule to that Act, Part I, paragraph 8 ; 2 Halsbury’s Statutes 1041), 
there must now be stated short particulars of such property to be paid out of the proceeds of an 
issue where the transaction has been completed within two years of the issue of the prospectus 
in which any vendor, director, proposed director, or any promoter was or is interested, directly 
or indirectly (section 61 (1) (c) of tW 1947 Act). These provisions will not apply in the case of 
particulars of the transaction set out in paragraph 9 (1) supra, if the contracts or amounts 
payable come within paragraph 9 (2), supra {ibid., section 61 (2)). 

(iv) Purchase money payable. — Similarly, the amounts payable under paragraph 9, supra, 
need not be disclosed if that amount is not material or if it concerns an ampunt or contract 
within the category there defined (section 61 (2) of the 1947 Act). 

(v) Preliminary expenses. — In addition to the amount of preliminary expenses, there must 
now be stated information as to the persons by whom those expenses have been paid or are 
payable (paragraph 12). 

(vi) Amounts payable to promoters. — The provisions of the 1929 Act (paragraph 12, Part I 
to the Fourth Schedule) were extended by the 1947 Act (section 61 (1)), so that now, in addition 
to amounts actually paid, there must be stated any benefits given within the period specified 
therein and the consideration for such benefit (paragraph 13). 

(vii) Disclosure of material contracts. — The 1929 Act (paragraph 13, Part I of the Fourth 
Schedule) required that there be set out in a prospectus the dates of and parties to every material 
contract except where such contract was not a contract entered into in the ordinary course of 
business or a contract entered into more than two years previous to the issue of the prospectus 
and a reasonable time and place where such, or a copy thereof, could be inspected. That 
provision was amended by section 61 (1) of the 1947 Act and is here incorporated as so amended. 

The effect of the change is that in addition to stating the requirements as above, there 
must also be set out in a prospectus the general nature of the contracts concerned. So much 
of the 1929 requirements as related to inspection were repealed by section 61 (3) of the 1947 
Act, and accordingly this provision is not reproduced (but see now as to inspection of documents 
kept by the Registrar, section 426 (J) (b) (i)). The intention of the new requirements is to give 
a prospective investor some means of judging which material contracts are of most importance. 
A contract which must be disclosed is one which is material in the sense of being calculated to 
induce a person to subscribe or refrain from subscribing for shares [Broome v. Speak, [1903] 

1 Ch. 586, C.A. ; affirmed sub nom. Shepheard v. Broome, [1904] A.C. 342 ; 9 Digest 105, 460). 
See also Capel & Co. v. Sim's Ships Composition Co., Ltd. (1888), 57 L.J. (Ch.) 713 ; 9 Digest 
106, 462 (contracts in writing). Oral contracts would seem to be included (see, e. g. section 
41 (1) (b)). Executed as well as executory contracts, if material, must be disclosed [Broome 
v. Speak, supra, at p. 600), and if the contract was material, it is no defence that the director 
was advised that it was not and honestly believed that it was not material [Broome v. Speak, 
supra) (paragraph 14). 

Effect of changes— Part II. — (viii) Report by the auditors. — The reports by the auditors as 
to the profits or losses and dividends paid by the company, are now required to relate to 5 years 
(instead of 3 years as formerly) as well as to the assets and liabilities at the last date to which 
the accounts of the company were made up. In addition, in the case of an issue by a holding 
company, subject to certain exceptions, the accountant’s report must deal separately with the 
holding company’s profit or loss, apart from (i) a statement of the combined profits or losses 
of the subsidiaries, or (ii) a statement dealing individually with the profits or losses of each 
subsidiary. As an alternative, the report may include a statement dealing with the consolidated 
profits or losses and assets and liabilities of the holding company and its subsidiaries as a whole. 
The report must also indicate minority interests in the profits or losses as well as the assets 
and liabilities (paragraphs 19 and 27). 
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(ix) Purchase of a business . — The accountants must no^^ report upon the profits or losses 
of the business for the past five years as well as on the assets and liabilities at the last date 
to which the accounts were made up (paragraphs 20 and 27). 

(x) Purchase of shares or debentures. — I.e. where an interest is acquired which will make 
that other company a subsidiary (as to the meaning of which, see section 154). These provisions 
apply, in effect, the same provisions as those of paragraph 20, supra, as regards a report by named 
accountants upon the company whose shares it is proposed to acquire. The report must also 
include a statement indicating minority Interests in the assets and liabilities so dealt with as 
well as stating what profits or losses would have been available to the company having regard 
to the equity of such minority interests, that is to say, if with respect to such shares, they had 
been acquired at the beginning of the period to which the report relates. If the company whose 
shares it is proposed to acquire has subsidiaries, the provisions of paragiaph 19 (3) supra, will 
apply (paragraphs 21 and 27). 

Effect of Changes—Part III. — (xi) Company entitled to commence business. — See section 
109 (paragraph 20). 

(xii) Vendor . — The interpretations of the term “ vendor ” are now applied to the term as 
used in paragraph 9, supra, and will apply regardless of whether or not the prospectus was 
issued more than two years after the date at which the company was entitled to commence 
business under section 109 (incorporating section 61 (4) of the 1947 Act) (paragraphs 23, 24, 26). 

(xiii) Subscribing for shares or debentures . — The provisions of paragraph 7 as to shares or 
debentures under option are also adapted to offers for sale, that is to say, disclosure must be 
made of any person who is given an option to subscribe for shares or debentures which the 
company itself has not offered but where the offer was made by or through another person who 
had control of the issue (paragraph 25). See also section 45. 

(xiv) Accountants' report to indicate adjustments . — In making any report under Part II, 
supra, the accountants may make such adjustments as regards the figures set out in their report 
as are in their opinion necessary and they must indicate that such adjustments have been made 
(paragraph 29). 

(xv) Accountants qualified to report . — Reports made by accountants under Part II of this 
Schedule must be made by accountants qualified under this Act (see section 161). Since 
auditors of exempt private companies need not be qualified, they are expressly excluded as are 
also persons who are debarred on the ground that they are not independent under section 161 (3) 
(paragraph 30). 

Founders or management or deferred shares (paragraph 1). — Sometimes such shares are 
issued to the promoters of the company, credited as fully paid. It is not unusual in those 
cases for the shares to carry a voting power out of proportion to their nominal value, e.g. one 
deferred share can outvote the whole of the ordinary share capital in certain conditions. This 
might be the case where one deferred share is held by a trustee for the debenture holders, the 
right to exercise the vote arising where the interest on debentures is in arrear. Hence, par- 
ticulars of such shares must be disclosed in the prospectus. 

Directors’ qualification shares and remuneration (paragraph 2). — See section 189 (as to 
remuneration, in another connection), and the First Schedule Table A, Part I, article 77, 
(qualification share). In the event of such remuneration being the subject matter of a contract, 
the provisions of paragraph 14 will apply. 

Shares offered to the public for subscription (paragraph 4). — See also section 47, ante. 

Minimum subscription (paragraph 4), — The intention of these provisions is to provide a 
safeguard to the investing public against a company going to allotment without obtaining suffi- 
cient capital to carry on. Hence, a prospectus which offers shares to the public must state the 
minimum amount wnich must be raised by the issue to provide for the purposes there specified. 
It is a condition precedent to such allotment that the minimum subscription be subscribed 
for and that the amount payable on application shall have been paid and received by the 
company (see section 47). As to purchase price of property, see also paragraphs 9, 10, supra, 
and as regards preliminary expenses, see paragraph 12, supra. (N.B. — There arc no correspond- 
ing requirements in the case of an issue of debentures to the public.) 

The statutory information here required may be presented, for example, in the following 
way : — 

£ 

“Fixed Assets (with narrative) .. .. .. .. .. .. .. 80,000 

Current Assets (with narrative) . . . . . . . . £50,000 

Less Liabilities (with narrative) £10,000 

40,000 

Net assets acquired . . . . . . . . . . . . . . . . £120,000 

“The minimum amount which, in the opinion of the directors, is required to be provided 
out of the proceeds of the issue for the purposes stated in the Fourth Schedule, Part I , paragraph 4, 
to the Companies Act, 1948, is £57,000, made up as follows : (i) cash balance of purchase con- 
sideration, £10,000 ; (ii) preliminary expenses and underwriting commission payable by the 
company, £5,00() ; (hi) repayment of moneys borrowed, £2,000 ; (iv) working capital, £40,000. 

“ In the opinion of the directors, the company will have sufficient working capital for the 
purposes of the business.” 

Shares oi debentures under option (paragraph 7). — This requirement may be dealt with 
in a prospectus under the heading “ General Information ” to the effect either that (i) no share 
or loan capital is under option or agreed to be put under option, or (ii) if there is any part of such 
capital under option, etc., the necessary particulars must be stated as set out in the paragraph. 
These provisions also apply to offers for sale (see paragraph 25 of Part III of this Schedule, supra). 

Shares and debentures issued within two years previously (paragraph 8) . — A statement of 
these particulars must be included in a prospectus, but if there has been no such issue, it is usual 
to state that fact. 
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Vendors and purchase price (paragraphs 9 and 10). — A statement, for example, as follows 
would satisfy these requirements. 

“ The following are the names and addresses of the vendors to the company of property 
purchased by the company in the previous two years and the amounts payable to them re- 
spectively. — (i) Mr. X of was the vendor to the company under contract No. 1 

(see material contracts) of the assets as set out, for the sum of £50,000, satisfied by the issue 
as fully paid of 40,000 ordinary shares of £1 each, and the balance in cash. No part of the 

purchase consideration is attributable to goodwill ; (ii) Mr. Y. of (a proposed 

director of the company) was the vendor to the company, of the plant and machinery under 
contract No. 2 for the sum of £5,000, payable in cash.^* See also paragraph 14, supra. 

Underwriting commissions (paragraph 11). — For example, “ The company has under- 
written the issue of 50,000 Ordinary Shares of £1 each now offered, for a commission of 3d. 
per share.” 

Material Contracts (paragraph 14). — For example, “The following contracts (not being 
contracts entered into in the ordinary course of business) have been entered into within the two 
years preceding the date of this issue, viz. (i) Dated 10th August, 1948, between Mr. X and the 


company being a contract for the purchase of the fixed and current assets of for 

the consideration of £50,000, which purchase has been completed ; (ii) a contract made orally 
on or about 10th September, 1948, between the company and Mr. Y of (a proposed 


director of the company) for the purchase by the company of plant and machinery (as separately 
reported upon by the valuers, Messrs. ABC) for the consideration of £3,000. This purchase 
has been completed ; (iii) Dated 10th August, 1948, between the company and Mr. Y under 
which Mr. Y agrees to act as Managing Director of the company for a minimum period of 5 years 
from that date at a fixed salary of £1,500 per annum and a commission of 2i per cent, on the 
net certified profits ; (iv) Dated 10th September, 1948, between Mr. Y and Mr. Z under which 
the latter agrees to purchase or find purchasers for 50,000 ordinary shares of £1 each for a 
commission of 3d. per share.” 

In the case of an offer for sale, particulars of the contract concerned would also have to be 
disclosed in the prospectus, for example. — “ Dated 10th August, 1948, between Mr. Y of the 
one part and E.C. Finance Corporation, Ltd. of the other part, being the agreement for the sale 
to the Finance Corporation of 80,000 Ordinary Shares of £1 each (offered at a premium of 
2s. each), at the price of 21s. 3d. per share, etc., etc.” 

It is not unusual to make such contracts conditional upon the Stock Exchange granting 
permission to deal (see section 51). 

Particulars as to the vendor to the company of shares. — Such particulars must be disclosed 
under the provisions of paragraph 14, supra. The position would be met e.g. by a disclosure 
on the following lines. — “ The following persons were the vendors to the company of the shares 
in Y. Limited as regards which they were issued with shares credited as fully paid of £1 each 

in lieu of £1 shares (fully paid) in Y. Limited, namely, Mr. A. of 1,000 shares 

Mr. B. of 5,000 shares,” and so on. 

Auditors (paragraph 16). — Only auditors qualified under the Act are allowed to act. See 
Part III, paragraph 30, supra. 

Auditors report as to dividends (paragraph 19 (1) (b), — A report to comply with these 
requirements would state, for example : — 


“ As' auditors of your company, we report that the following dividends have been paid 
(unless otherwise indicated) in respect of the five financial years of your company to 
31st December, 1948. 


Year ended 
31st December 

1944 

1945 

1946 

1947 

1948 


On 10,000 7 per cent. Preference Shares 
of £1 each 
Per Cent. 

7 

T 

7 

7 

7 


On 20,000 Ordinary 
Shares of £1 each 
Per Cent. 


10 

8 

5 

Nil 

20 ” 


Profits or losses (paragraph 19 (2) (a)). — For example: — The profits of the company for the 
five years ended 31st December, 1948 were as set out below. These profits were arrived at 
before charging Directors’ Remuneration (see note A), depreciation (see note B) and income 
tax, but after charging all other working and administrative expenses and after making such 
adjustments as we consider appropriate as indicated in column 5. 


1 

2 

3 

4 

5 

6 

Financial 

Years 

Profits as 

E.P.T./N.D.C. 

Profits 

Adjustments 

Adjusted 

ended 31st 

defined 

or 

before 

made 

profits before 
Income Tax 

December 

above 

Profits Tax 

Income Tax 

(Notes A & B) 

1944 

10,000 

4,200 

5,800 

4,000 

1,800 

1945 

12,000 

5,000 

7,000 

4,000 

3,000 

1946 

14,000 

5,500 

8,500 

4,000 

4,500 

1947 

16,000 

3,000 

13,000 

4,000 

9,000 

1948 

18,000 

3,600* 

14,400 

4,000 

10,400 


* Estimated profits tax liability which is subject to agreement. 


Note A . — The remuneration payable to directors is not chargeable at the same rate under 
the new company. In future, the amounts currently payable under service contracts are £3,500; 
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and comprise £1,250 payable each to Mr. X and Mr. Y for their services as Joint Managing 
Directors, and £1,000 to Mr. Z as Assistant Managing Director. 

Note B . — The amount for depreciation to be applied in future on the reducing balance of 
the book values of the fixed assets is at the rate suggested by Messrs. ABC, which is estimated 
at £500 per annum. 

{N.B . — See further as to adjustments, Part III, paragraph 29.) 

Assets and liabilities (paragraph 19 (2) (b)). — For example; — “ We report that the assets 
and liabilities of the company at the last date to which the accounts of the company were made 
up, were as follows : — 

Fixed Assets — £ £ 

Freehold Land and Buildings . . . . . . . . . . 20,000 

Plant and Machinery . . . . . . . . . . . . 40,000 

Fixtures and Fittings . . . . . . . . . . . . 5,000 

65,000 

Current Assets — £ 

Stock at cost as valued by officials of the company 15,000 
Trade Debtors . . . . . . . . . . 5,000 

Cash at Bank . . . . . . . . . . 10,000 

30,000 

Less Current Liabilities — £ 

Trade Creditors . . . . . . . . 6,000 

Taxation Reserve . . . . . . . . 9,000 

15,000 

15,000 

Net Assets Exclusive of Goodwill . . . . . . . . . . £80,000 ” 

N.B , — If any of the items in the above summary have been re-valued, then in addition 
to the summary as above, the reporting accountants must set out the assets and liabilities of the 
company on the revised basis. For example, suppose the fixed assets were re-valued at £75,000, 
then the accountants would be required to state that the summary of assets and liabilities of 
the company at a specified date were based as regard the fixed assets on the valuation of Messrs. 


XYZ dated and as to the remaining items, on the last audited Balance Sheet 

dated Subject to paragraph 29, supra, the excess arising from such revaluation 


would have to be indicated in the prospectus and the figures reconciled so as to show the 
prospective investor what had been done, since, obviously he could not get that information 
from the last balance sheet. It seems, therefore, that in any event he should get an explanation, 
although it is not clear whether the obligation (if any) is on the directors or on the reporting 
accountants. The fact is clear, however, that there is an obligation to disclose that adjustments 
have been made (see paragraph 29, supra), and if these were embodied in the prospectus itself, 
it is suggested that the following illustration would meet those requirements : 


Fixed Assets (with suitable narrative) based on the valuation of 

Messrs. ABC 75,000 

Current Assets (with suitable narrative) as per last audited Balance 

Sheet 30,000 

Less : Current Liabilities (with suitable narrative) as per last 

audited Balance Sheet . . . . . . . . . . . . 15,000 

15,000 

Net Assets Excluding Goodwill . . . . . . 90,000 

Value of the Net Assets as shown by the last Audited Balance 

Sheet of the Company . . . . . . . . . . . . 80,000 

. Excess of Valuation of Fixed Assets over Book Value . . 10,000 


{N.B . — The valuer’s report which he makes as an expert must also be included in the 
prospectus, and would be on the lines that he has read the prospectus and consented to his 
report being included in the prospectus in the form and context in which it is given (see 
section 40). 

Report In the case of a holding company (paragraph 19 (3) ). — These requirements apply 
the provisions of paragraph 19 (2), supra. The statutory information required can be presented 
in any one of the four forms stated in ibid., sub-paragraph (3). These requirements would be 
met, for example, by a report on the combined profits as follows : — 

1 2 3 4 5 6 7 

Year (fl) Subsidiaries Holding EP'HNDC Profit attri- Combined Profits of 

Company or Profits butable to subsidiaries and Hold- 

X Ltd. (b) Y Ltd. (b) (b) Tax minority ing Company as 

in X Ltd. shown in columns 2 
to 4, after deducting 
taxation in column 5 
and profits attribut- 
able to minority in- 
terests in column 6, 
but before charging 

Income Tax. 

Note (a ). — For each of five financial years. 

Note (b ). — ^The basis of arriving at the profits must be defined, and any adjustments made 
must be indicated. 
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As to assets and liabilities. — The following is a suggested form of combined statement in 
order to fulfil these requirements : — 


Combined Statement of Assets and Liabilities. 



X 

Y 

Holding 

Company 

Total 

Fixed Assets (with narrative) 

Current Assets (with narrative) 

Less : Current Liabilities (with 

narrative) 

Net Assets . . . . . . 

Deduct : Minority interest in a ! 

subsidiary 

Net Assets attributable to the Mem- 
bers of the Holding Company . . 

10,000 

6,000 

15,000 

5,000 

25.000 

15.000 

50.000 

26.000 

16,000 

4,000 i 

20,000 

3,000 

40,000 

8,000 

76.000 

15.000 

12,000 

2,000 

17,000 

32,000 

61,000 

2,000 

10,000 

17,000 

32,000 

59,000 


Notes to combined statement of assets and liabilities. — There should be set out (i) the 
basis on which the assets have been valued, that is to say, at the last date to which the accounts 
of the subsidiaries and holding company have been made up, and (ii) re-valuations. Tn the 
latter event it would appear that differences between book values and re-valuations would have 
to be accounted for either in the form of statement or by way of explanatory note (see also the 
notes to paragraph 19 (2) (b) supra, for example : — 


SHARE CAPITAL OF HOLDING COMPANY (showing division into classes, etc. £ 


of the issued and proposed amount of issue) 

. 

35,000 

CAPITAL RESERVE (described) : 

£ 


X Limited 

2,000 


Y Limited 

3,000 


Holding Company 

4,000 

9,000 

REVENUE RESERVES (described) : 


X Limited 

1,000 


Y Limited 

1,000 


Holding Company 

4,000 

6 000 

Excess valuation of Fixed Assets over book value 


10,000 

60,000 

Deduct : Excess cost of subsidiary Share Capita 

held by Holding Company over 

1,000 

59,000 

par value 


Purchase of a business (paraf^raph 20.) — These requirements apply, in effect, the general 
rule as to the report to be made byaiamed accountants and are analagous to those of paragraph 
19 (2), supra. The business acquired may not, of course, be a limited company ; it may, for 
example, be a firm consisting of a partnership of individuals. Information of the same detailed 
character as under ibid, 19 (2) for the statutory period must, however, be disclosed as to the busi- 
ness acquired (see also paragraphs 27, 28, supra). 

Acquisition of shares or debentures . . . become a subsidiary (paragraph 2i). — There must 
be given in this case, in addition to a statement as to the profits or losses and assets and liabilities 
of the company concerned, an accountants’ report dealing with, as it were, the notional profits 
and assets and liabilities. The essence of that information is that it must take into account 
hypothetical figures calculated on the basis that the proposed holding company had owned its 
interests in the “ subsidiary ” company throughout the statutory period to which the report 
relates. In effect, this would mean, for example, defining the basis on which the profits were 
computed, estimating tax (if different standards were applicable), assessing minority interests, 
making necessary adjustments for revised figures of directors’ remuneration, depreciation 
re -valuations, and so on. 

Adjustments made by the reporting accountants (paragraph 28). — The reporting accountants 
must indicate, for example, any adjustments he has made to the figures which will operate 
for the future, such as directors’ remuneration, fees or percentages which have been revised 
under new service agreements, or the repayment of a bank overdraft out of the proceeds of 
an issue which will eliminate the charge for interest previously incurred. Such adjustments 
may, in some cases, be very lengthy, and to incorporate them in a detailed manner in the 
prospectus would probably not assist a prospective investor to decide whether he should put 
his money into the company. While it is not obligatory for the reporting accountant to 
explain his adjustments in the prospectus, the fact that he has made them must be indicated. 
A statement of the adjustments made and the reasons therefor must be filed with the Registrar 
of Companies (see section 41 (1) (b) (ii)), and that information is available to a prospective 
investor for inspection under section 426 (1) (b) (i). 

Definitions.^** Share capital ” (section 2 (4)) ; “ member ” (section 26) ; ** minimum 
subscription ” (section 47 (2)) ; ** time of the opening of the subscription lists ” (section 50 (1)) ; 
** subsidiary *’ (section 154) ; ** accounts”, ** articles”, ** company’\ ** debenture”, ** director”, 
‘* prospectus ” (section 455 (1)) ; ** body corporate ” (section 455 (3)) ; ** financial year ” 
(section 455 (1) ; Fourth Schedule, Part III, paragraph 28), ** vendor” [ibid., paragraph 23) ; 
“ person ” (Interpretation Act, 1889, section 19 ; 18 Halsbury’s Statutes 1001), 





SCHEDULE V 


409 


FIFTH SCHEDULE 


Section 48 


Form of Statement in lieu of Prospectus to be delivered to Registrar 
BY A Company which does not issue a Prospectus or which does not 
GO TO Allotment on a Prospectus issued and Reports to be set out 

therein 


Part I 

Form of Statement and Particulars to be contained therein 
The Companies Act, 1948 


Statement in lieu of Prospectus delivered for registration by 
[Insert the name of the company.] 


Pursuant to section 48 of the Companies Act, 1948. 
Delivered for registration by 

The nominal share capital of the company . . £ 

Divided into . . . . . . . . . . Shares of £ each. 


Amount (if any) of above capital which consists 
of redeemable preference shares. 

The earliest date on which the company has 
power to redeem these shares. 

Names, descriptions and addresses of directors 
or proposed directors. 

If the share capital of the company is divided 
into different classes of shares, the right of 
voting at meetings of the company conferred 
by, and the rights in respect of capital and 
dividends attached to, the several classes of 
shares respectively. 

Number and amount of shares and debentures 
agreed to be issued as fully or partly paid up 
otherwise than in cash. 

The consideration for the intended issue of those 
shares and debentures. 


Shares of £ 


each. 


1 . shares of £ fully paid. 

2. shares upon which £ 

per share credited as 
paid. 

3. debenture 

£ ■ 

4. Consideration : — • 


Number, description and amount of any shares 
or debentures which any person has or is 
entitled to be given an option to subscribe for, 
or to acquire from a person to whom they have 
been allotted or agreed to be allotted with a 
view to his offering them for sale. 

Period during which option is exercisable. 

Price to be paid for shares or debentures sub- 
scribed for or acquired under option. 

Consideration for option or right to option. 

Persons to whom option or right to option was 
given or, if given to existing shareholders or 
debenture holders as such, the relevant shares 
or debentures. 

Names and addresses of vendors of property 
purchased or acquired, or proposed to be pur- 
chased or acquired by the company except 
where the contract for its purchase or acquisi- 
tion was entered into in the ordinary course of 
the business intended to be carried on by the 
company or the amount of the purchase money 
is not material. 

Amount (in cash, shares or debentures) payable 
to each separate vendor. 

Amount (if any) paid or payable (in cash or 
shares or debentures) for any such property, 
specifying amount (if any) paid or payable 
for goodwill. 


1. shares of £ and de- 

bentures of £ 


2. Until 

3. 

4. Consideration : — 

5. Names and addresses : — 


Total purchase price . • £ 

Cash . . , , £ 

Shares . . . , £ 

Debentures . . £ 


Goodwill . , ^ £ 
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Short particulars of any transaction relating to 
any such property which was completed within 
the two preceding years and in which any 
vendor to the company or any person who is, 
or was at the time thereof, a promoter, director 
or proposed director of the company had any 
interest direct or indirect. 

Amount (if any) paid or payable as commission 
for subscribing or agreeing to subscribe or 
procuring or agreeing to procure subscriptions 
for any shares or debentures in the company ; 
or 

Rate of the commission . . 

The number of shares, if any, which persons 
have agreed for a commission to subscribe 
absolutely. 

Estimated amount of preliminary expenses. 

By whom those expenses have been paid or are 
payable. 

Amount paid or intended to be paid to any 
promoter. 

Consideration for the payment . . 


Amount paid. 

„ payable. 


Rate per cent. 


i 


Name of promoter. 
Amount £ 
Consideration : — 


Any other benefit given or intended to be given 
to any promoter. 


Name of promoter : — 

Nature and value of benefi.t : — 


Consideration for giving of benefit 

Dates of, parties to and general nature of every 
material contract (other than contracts 
entered into in the ordinary course of the 
business intended to be carried on by the com- 
pany or entered into more than two years 
before the delivery of this statement). 

Time and place at which the contracts or copies 
thereof may be inspected or (1) in the case of 
a contract not reduced into writing, a mem- 
orandum giving full particulars thereof, and 
(2) in the case of a contract wholly or partly in 
a foreign language, a copy of a translation 
thereof in English or embodying a translation 
in English of the parts in a foreign language, 
as the case may be, being a translation certi- 
fied in the prescribed manner to be a correct 
translation. 

Names and addresses of the auditors of the 
company (if any) . 

Full particulars of the nature and extent of the 
interest of every director in the promotion of 
or in the property proposed to be acquired by 
the company, or where the interest of such a 
director consists in being a partner in a firm, 
the nature and extent of the interest of the 
firm, with a statement of all sums paid or 
agreed to be paid to him or to the firm in cash 
or shares, or otherwise, by any person either to 
induce him to become, or to qualify him as, a 
director, or otherwise for services rendered by 
him or by the firm in connection with the 
promotion or formation of the company. 


Consideration : — 


(Signatures of the persons above-named as 
directors or proposed directors, or of their 
agents authorised in writing.) 


Date 
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Part II 

Reports to be set out 

1. Where it is proposed to acquire a business, a report made by accountants 
(who shall be named in the statement) upon — 

(a) the profits or losses of the business in respect of each of the five financial 

years immediately preceding the delivery of the statement to the registrar ; 
and 

(b) the assets and liabilities of the business at the last date to which the accounts 

of the business were made up. 

2. — (1) Where it is proposed to acquire shares in a body corporate which by reason 
of the acquisition or anything to be done in consequence thereof or in connection 
therewith will become a subsidiary of the company, a report made by accountants (who 
shall be named in the statement) with respect to the profits and losses and assets and 
liabilities of the other body corporate in accordance with sub-paragraph (2) or (3) 
of this paragraph, as the case requires, indicating how the profits or losses of the other 
body corporate dealt with by the report would, in respect of the shares to be acquired, 
have concerned members of the company, and what allowance would have fallen to be 
made, in relation to assets and liabilities so dealt with, for holders of other shares, if 
the company had at all material times held the shares to be acquired. 

(2) If the other body corporate has no subsidiaries, the report referred to in the 
last foregoing sub-paragraph shall — 

(a) so far as regards profits and losses, deal with the profits or losses of the body 

corporate in respect of each of the five financial years immediately preceding 
the delivery of the statement to the registrar ; and 

(b) so far as regards assets and liabilities, deal with the assets and liabilities of 

the body corporate at the last date to which the accounts of the body 
corporate were made up. 

(3) If the other body corporate has subsidiaries, the report referred to in sub- 
paragraph (1) of this paragraph shall — ■ 

(a) so far as regards profits and losses, deal separately with the other body cor- 

porate’s profits or losses as provided by the last foregoing sub-paragraph, 
and in addition deal either — 

(i) as a whole with the combined profits or losses of its subsidiaries, 
so far as they concern members of the other body corporate ; or 

(ii) individually with the profits or losses of each subsidiary, so far 
as they concern members of the other body corporate ; 

or, instead of dealing separately with the other body corporate's profits or 
losses, deal as a whole with the profits or losses of the other body corporate 
and, so far as they concern members of the other body corporate, with the 
combined profits or losses of its subsidiaries ; and 

(b) so far as regards assets and liabilities, deal separately with the other body 

corporate’s assets and liabilities as provided by the last foregoing sub- 
paragraph and, in addition, deal either — 

(i) as a whole with the combined assets and liabilities of its sub- 
sidiaries, with or without the other body corporate’s assets and liabilities ; 
or 

(ii) individually with the assets and liabilities of each subsidiary ; 
and shall indicate as respects the assets and liabilities of the subsidiaries the allowance 
to be made for persons other than members of the company. 


Part III 

Provisions applying to Parts I and II of this Schedule 

3. In this Schedule the expression “ vendor ” includes a vendor as defined in 
Part III of the Fourth Schedule to this Act, and the expression “ financial year ” has 
the meaning assigned to it in that Part of that Schedule. 

4. If in the case of a business which has been carried on, or of a body corporate 
which has been carrying on business, for less than five years, the accounts of the business 
or body corporate have only been made up in respect of four years, three years, two 
years or one year. Part II of this Schedule shall have effect as if references to four years, 
three years, two years or one year, as the case may be, were substituted for references 
to five years. 

5. Any report required by Part II of this Schedule shall either indicate by way 
of note any adjustments as respects the figures of any profits or losses or assets and 
liabilities dealt with by the report which appear to the persons making the report neces- 
sary or shall make those adjustments and indicate that adjustments have been made. 

6. Any report by accountants required by Part II of this Schedule shall be 
made by accountants qualified under this Act for appointment as auditors of a company 
which is not an exempt private company and shall not be made by any accountant who 
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is an officer or servant, or a partner of or in the employment of an officer or servant, of 
the company or of the company's subsidiary or holding company or of a subsidiary 
of the company’s holding company ; and for the purposes of this paragraph the expression 
“ officer ” shall include a proposed director but not an auditor. 

NOTES 

The Schedule combines the Fifth Schedule of the 1929 Act and the Fourth Schedule to the 
1947 Act, incorporating certain amendments effected by sections 67 (2) and (4), 71 (3) of that 
Act. The last mentioned provisions came into force on July 1, 1948. 

General note. — ^This is the Schedule referred to in section 48, and contains the form of state- 
ment ill lieu of prospectus where a company having a share capital does not issue a prospectus 
on or with reference to its formation, or, having issued one, has not proceeded to allot any of 
the shares offered to the public for subscription. Part I of the Schedule sets out the form of 
statement, Part II, the reports which accompany the statement in certain cases, and Part III, 
modification of the requirements in Parts 1 and II. The requirements of this Schedule are 
very similar in form to those of the Third Schedule. 

Effect of changes. — The changes in the present Schedule arc similar in form to those in the 
Third Schedule in regard to the following particulars ; (i) redemption of preference shares ; 
(ii) option to subscribe for shares or debentures ; (iii) particulars of vendors ; (iv) antecedent 
transactions ; (v) payment of preliminary expenses ; (vi) material contracts ; and (vii) the 
reports to be set out. See generally the notes under these headings to the Third Schedule. 

Parts II and III. — These provisions are analagous to those of paragraphs 19 to 21 (reports 
to be set out) and 27 to 30 (general provisions) of the Fourth Schedule (as to which, see the 
notes there given) in relation to a prospectus delivered for registration under section 41. 

Definitions. — “ Member ” (section 26) ; “ subsidiary ” (section 154) ; “ company ”, 

” debenture", ” registrar of companies ” (section 455 (1)) ; ” body corporate ” (section 455 (3)) ; 
” person ” (Interpretation Act, 1889, section 19 ; 18 Halsbury’s Statutes 1001) ; ” financial 
year ” (section 45 d (1) ; Fourth Schedule, Part III, paragraph 28). 


Sections 124, 454 * SIXTH SCHEDULE 


Contents and Form of Annual Return of a Company 
HAVING A Share Capital 

Part I 
Contents 

1 . The address of the registered office of the company. 

2. — (1) If the register of members is, under the provisions of this Act, kept else- 
where than at the re^stered office of the company, the address of the place where it is 
kept. 

(2) If any register of holders of debentures of the company or any duplicate of 
any such register or part of any such register is, under the provisions of this Act, kept, 
in England in the case of a company registered in England or in Scotland in the case 
of a company registered in Scotland, elsewhere than at the registered office of the 
company, the address of the place where it is kept. 

3. A summary, distinguishing between shares issued for cash and shares issued 
as fully or partly paid up otherwise than in cash, specifying the following particulars : — ■ 

(a) the amount of the share capital of the company and the number of shares into 

which it is divided ; 

(b) the number of shares taken from the commencement of the company up to the 

date of the return ; 

(c) the amount called up on each share ; 

(d) the total amount of calls received ; 

(e) the total amount of calls unpaid ; 

(f) the total amount of the sums (if any) paid by way of commission in respect of 

any shares or debentures ; 

(g) the discount allowed on the issue of any shares issued at a discount or so much 

of that discount as has not been written off at the date on which the return 
is made ; 

(h) the total amount of the sums (if any) allowed by way of discount in respect 

of any debentures since the date of the last return ; 

(i) the total number of shares forfeited ; 

(j) the total amount of shares for which share warrants are outstanding at the 

date of the return and of share warrants issued and surrendered respectively 
since the date of the last return, and the number of shares comprised in each 
warrant. 
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4 . Particulars of the total amount of the indebtedness of the company in respect 
of all mortgages and charges which are required (or, in the case of a company registered 
in Scotland, which, if the company had been registered in England, would be required) 
to be registered with the registrar of companies under this Act, or which would have 
been required so to be registered if created after the first day of July, nineteen hundred 
and eight. 

5. A list— 

(a) containing the names and addresses of all persons who, on the fourteenth 
day after the company’s annual general meeting for the year, are members 
of the company, and of persons who have ceased to be members since the 
date of the last return or, in the case of the first return, since the incor- 
poration of the company ; 

(b) stating the number of shares held by each of the existing members at the 

date of the return, specifying shares transferred since the date of the 
last return (or, in the case of the first return, since the incorporation of 
the company) by persons who are still members and have ceased to be 
members respectively and the dates of registration of the transfers ; 

(c) if the names aforesaid are not arranged in alphabetical order, having annexed 

thereto an index sufficient to enable the name of any person therein to be 
easily found. 

6. All such particulars with respect to the persons who at the date of the return 
are the directors of the company and any person who at that date is the secretary 
of the company as are by this Act required to be contained with respect to directors 
and the secretary respectively in the register of the directors and secretaries of a 
company. 


Part II 
Form 

ANNUAL RETURN of Limited, made up 

to the day of ,19 (being the fourteenth day after 

the date of the annual general meeting for the year 19 ). 


1. Address 

(Address of the registered office of the company.) 


2. Situation of Registers of Members and Debenture-holders 

a) (Address of place at which the register of members is kept, if other than the registered 

office of the company.) 

b) (Address of any place in Great Britain other than the registered office of the company 

at which is kept any register of holders of debentures of the company or any duplicate 
of any such register or part of any such register which is kept outside Great Britain.) 


3. Summary of Share Capital and Debentures 

(a) Nominal Share Capital 
Nominal share capital £ divided into : 


(Insert number and class) shares of . . 

.... shares of . . 

.... shares of . . 

.... shares of . . 

. each 
. each 
. each 
. each 


(b) Issued Share Capital and Debentures 

Number 

Number of shares of each class taken up to the .... 

date of this return (which number must 

agree with the total shown in the list as .... 

held by existing members). .... 

Class 

shares 

shares 

shares 

shares 

Number of shares of each class issued subject 
to payment wholly in cash. 



shares 

shares 

shares 

shares 

Number of shares of each class issued as fully 
paid up for a consideration other than 
cash. 

.... 

.... 

shares 

shares 

shares 

shares 
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Number of shares of each class issued as partly .... .... shares 

paid up for a consideration other than cash issued as paid up to the extent 
and extent to which each such share is so ot per share, 

paid up. .... .... shares 

issued as paid up to the extent 
of per share. 

.... .... shares 

issued as paid up to the extent 
of ;£.... per share. 

.... .... shares 

issued as paid up to the extent 
of ;£.... per share. 

Number of shares (if any) of each class issued .... shares 

at a discount. .... shares 

.... .... shares 

.... .... shares 

Amount of discount on the issue of shares which 
has not been written off at the date of this 

return. £ 


Number Class 

Amount called up on .... per share on .... .... shares 

number of shares of £ per share on shares 

each class. £• • • • pcr share on .... .... shares 

2. . . . per share on .... shares 


Total amount of calls received, 


including payments on application 


and allotment and any sums received on shares forfeited. 


£ 


Total amount (if any) agreed to be' 
considered as paid on number 
of shares of each class issued 
as fully paid up for a consider- 
ation other than .cash. 

Total amount (if any) agreed to 
be considered as paid on 
number of shares of each 
class issued as partly paid up 
for a consideration other than 
cash. 


£ on 


£.... on 


Number 


Class 

.... shares 

.... shares 

.... shares 

.... shares 


shares 

shares 

shares 

shares 


Total amount of calls unpaid . . . . . . £ 

Total amount of the sums (if any) paid by way 
of commission in respect of any shares or 

debentures . . . . . . . . . . £ 

Total amount of the sums (if any) allowed by 
way of discount in respect of any debentures 

since the date of the last return . . £ 

Number Class 

Total number of shares of each class forfeited shares 

.... .... shares 

.... .... shares 

.... shares 

£ 

£ 

Issued : £ 


Total amount paid (if any) on shares forfeited 

Total amount of shares for which share warrants 
to bearer are outstanding . . 

Total amount of share warrants to bearer issued 
and surrendered respectively since the date 
of the last return. 


Number of shares comprised in each share Surrendered : £ 

warrant to bearer, specifying in the case 
of warrants of different kinds, particulars 

of each kind . . . . . . . . 


4. Particulars of Indebtedness 
Total amount of indebtedness of the company in respect of all 
mortgages and charges which are required (or, in the case 
of a company registered in Scotland, which, if the company 
had been registered in England, would be required) to be 
registered with the registrar of companies under the 
Companies Act, 1948, or which would have been required 
so to be registered if created after 1st J uly, 1908 . . •• £ 
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5. List of Past and Present Members 

List of persons holding shares or stock in the company on the fourteenth day 
after the annual general meeting for 19 , and of persons who have held shares or 

stock therein at any time since the date of the last return, or in the case of the first 
return, of the incorporation of the company. 




Account of Shares 


Folio in 
register 
ledger 
con- 
taining 
par- 
ticulars 

Names and 
addresses 

Number 
of shares 
held by 
existing 
members 
at date of 
return 

Particulars of shares trans- 
ferred since the date of the 
last return, or, in the case of 
the first return, of the incor- 
poration of the company, by 
(a) persons who are still 
members and (b) persons who 
have ceased to be members} 

Remarks 



Number 

t 

Date of registration 
of transfer 






(a 

b) 



• The aggregate number of shares held by each member must be stated, and the aggregates must be 
added up so as to agree with the number of shares stated in the Summary of Share Capital and Debentures 
to have been taken up. 

t When the shares are of different classes these columns should be sub-divided so that the number of each 
class held, or transferred, may be shown separately. Where any shares have been converted into stock the 
amount of stock held by each member must be shown. 

t The date of registration of each transfer should be given as well as the number of shares transferred 
on each date. The particulars should be placed opposite the name of the transferor and not opposite that 
of the transferee, but the name of the transferee may be inserted in the “ Remarks ” column immediately 
opposite the particulars of each transfer. 

Notes 

1. If the return for either of the two immediately preceding years has given as at the date of that 
return the full particulars required as to past and present members and the shares and stock held and 
transferred by them, only such of the particulars need be given as relate to persons ceasing to be or 
becoming members since the date of the last return and to shares transferred since that date or to changes 
as compared with that date in the amount of stock held by a member. 

2. If the names in the list are not arranged in alphabetical order, an index sufiheient to enable the 
name of any person to be readily found must be annexed. 


6. Particulars of Directors and Secretaries 


Particulars of the persons who are directors of the company at the date of this return. 


Name. 

(In the case of an 
individual, present 
Christian name or 
names and sur- 
name. In the case 
of a corporation, 
the corporate 
name) 

Any 
former 
Christian 
name or 

names 

and 

surname 

Nation- 

ality 

Usual 

residential 

address. 

(In the case 
of a 

corporation, 
the registered 
or principal 
office) 

Business 

occupation 

and 

particulars 
of other 
directorships 

Date 

of 

birth 



• 
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Particulars of the person who is secretary of the company at the date of this 
return. 


Name. 

(In the case of an individual, present 
Christian name or names and sur- 
name. In the case of a corporation 
or a Scottish firm, the corporate or 
firm name) 

Any 
former 
Christian 
name or 
names and 
surname 

Usual residential address. 

(In the case of a corporation 
or Scottish firm, the regis- 
tered or principal office) 


1 



Signed , Director. 

Signed , Secretary. 

Notes 


“Director” includes any person who occupies the position of a director by whatsoever name called, 
and any person in accordance with W'hose directions or instructions the directors of the company are 
accustomed to act. 

“ Christian name ” includes a forename, and “ surname ”, in the case of a peer or person usually 
known by a title different from his surname, means that title. 

“ Former Christian name ” and “ former surname ” do not include — 

(a) in the case of a peer or a person usually known by a British title different from his surname, 

the name by which he was know'ii previous to the adoption of or succession to the title ; or 

(b) in the case of any person, a former Christian name or surname where that name or surname 

was changed or disused before the person bearing the name attained the age of eighteen 

years or has been changed or disused for a period of not less than twenty years ; or 

(c) in the case of a married woman the name or surname by which she was known previous to 

the marriage. 

The names of all bodies corporate incorporated in Great Britain of which the director is also a director, 
should be given, except bodies corporate of which the company making the return ia the wholly-owned 
subsidiary or bodies corporate which are the wholly-owned subsidiaries cither of the company or of another 
company of which the company is the wholly-owned subsidiary. A body corporate is deemed to be the 
wholly-owned subsidiary of another if it has no members except that other and that other’s wholly-owned 
subsidiaries and its or their nominees. If the space provided in the form is insufficient, particulars of other 
directorships should be listed on a separate statement attached to this return. 

Dates of birth need only be given in the case of a company which is subject to section 185 of the 
Companies Act, 1948, namely, a company which is not a private company or which, being a private 
company, is the subsidiary of a body corporate incorporated in the United Kingdom which is neither a 
private company nor a company registered under the law relating to companies for the lime being in force 
in Northern Ireland and having provisions in its constitution which would, if it had been registered in 
Great Britain, entitle it to rank as a private company. 

Where all the partners in a firm are joint secretaries, the name and principal office of the firm may 
be stated. 


* Delivered for filing by 


Certificates and other Documents accompanying Annual 
Return 

Certificate to he given by a Director and the Secretary of every Private Company 
(whether an Exempt Private Company or not) 

We certify that the company has not since the date off [the incorporation of the 
company/the last annual return] issued any invitation to the public to subscribe for 
any shares or debentures of the company. 

Signed Director. 

Signed Secretary. 


• This should be printed at the bottom of the first page of the return. 

t In the case of tho first return strike out the second alternative. In the case of a second or subsequent 
return strike out the first alternative. 
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Further Certificate to be given as aforesaid if the Number of 
Members of the Company exceeds Fifty 

We certify that the excess of the number of members of the company over fifty 
consists wholly of persons who, under paragraph (b) of subsection (1) of section 
twenty-eight of the Companies Act, 1948, are not to be included in reckoning the number 
of fifty. 


Signed , Director. 

Signed , Secretary. 


Certified copies of Accounts 

Except where the company is either an exempt private company as defined by 
section 129 (4) of the Companies Act, 1948, which sends with this return a certificate 
in the form set out below or an assurance company which has complied with the 
provisions of section 7 (4) of the Assurance Companies Act, 1909, there must be 
annexed to this return a written copy, certified both by a director and by the secretary 
of the company to be a true copy, of every balance sheet laid before the company in 
general metjting during the period to which this return relates (including every docu- 
ment required by law to be annexed to the balance sheet) and a copy (certified as 
aforesaid) of the report of the auditors on, and of the report of the directors accom- 
panying, each such balance sheet. If any such balance sheet or document required 
by law to be annexed thereto is in a foreign language there must also be annexed to 
that balance sheet a translation in English of the balance sheet or document certificil 
in the prescribed manner to be a correct translation. If any such balance sheet as 
aforesaid or document required by law to be annexed thereto did not comply with the 
requirements of the law as in force at the date of the audit witli respect to the form 
of balance sheets or documents aforesaid, as the case may be, there must be made sucli 
additions to and corrections in the copy as would have been required to be made m 
the balance sheet or document in order to make it comply with the said requirements, 
and the fact that the copy has been so amended must be stated thereon. 

Additional Certificate to be given in the case of an Exempt 
Private Company by the Persons signing the above-mentioned 
Certificates 

We certify that, to the best of our knowledge and belief, the conditions mentioned 
in subsection (2) of section one hundred and twenty-nine of the Companies Act, 1948, 
are satisfied at the date of this return and have been satisfied at all times since 


Signed , Director. 

Signed , Secretary. 


Banking Companies 

A banking company, in order to avail itself of the benefit of s. 432 of the 
Companies Act, 1948, must add to this return a statement of the names of the several 
places where it carries on business. 


NOTES 

The Schedule corresponds with the Sixth Schedule to tlie 1929 Act, except for certain 
amendments effected by sections 27 (1), 52 (2), 53 (1), (6), and 74 (1) of the 1947 Act. The 
latter provisions came into force on July 1, 1948. 

General note. — The Schedule is the one referred to in sections 124, 454, as giving the. contents 
(Part I) and form (Part II) of annual return of a company having a share capital. The certifi- 
cates to be sent by a private company (whether an exempt private company or not) as required 
by section 128, are also here incorporated. 

Effect of changes. : (i) Particulars of directors and secretaries. — Tlic annual return must 
now specify such particulars with respect to the secretary (as at the date of the return) as arc 
required to be kept in the register of directors and secretaries (as to which, see section 200 (3)). 
Particulars as to the nationality of a director need now only relate to his present nationality 
but disclosure of former names must be made in certain cases (as to which, sec section 200 (9)) . 
Particulars of other directorships held must be given with the exception of directorships of 
companies in the same group as the company concerned, and in the case of companies wdiich 
are subject to section 185, the date of birth of the director must also be given (l^art JI, 
paragraph 6). 


* Insert “ 1st July, 1948” (the date of the commencement of the Companies Act, 1948) or, if the 
company was registered after that date, the date on which it was registered, or, if the proviso to s. 129 (1) 
of the Companies Act, 1948, has effect in relation to the return, the time at which it was shown to the 
Board of Tra<le that the conditions mentioned in the certiheate were satisfied. 

CO. ACT~27 
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(ii) Date of annual return. — The annual return must now be dated as at the 14th day after 
the annual general meeting for the year, whether or not that meeting is the first or only ordinary 
general meeting, or the first or only general meeting, of the company in the year (Part II, 
“ Annual Return ... for the year . . . 19. . incorporating section 52 (2) of the 1947 Act). 
As to time for completing the annual return for filing, see section 126. 

(iii) Place where register of members and register of debenture holders is kept. — If the registers 
as above are not kept at the registered office of the company, the annual return must state 
the place at which they are kept (Part I, paragraph 2, and Part II, paragraph 2). 

(iv) Members' occupation. — The annual return of a company having a share capital need 
not now state the occupation of the past and present members mentioned therein. The require- 
ments of the 1929 Act as to the occupation of members were repealed by section 53 (6) of the 
1947 Act, and, therefore, are not here reproduced. 

(v) List of present and past members. — A company instead of filing a complete return of 
members every year, may file a complete return every third year and a list of the changes in 
the membership for each of the two intervening years (see section 124 (1) (c), and the Sixth 
Schedule, Part II, paragraph 5, supra). 

(vi) Signature provisions. — The annual return forwarded to the registrar of companies for 
filing must be signed both by a director and by the secretary of the company (section 126 (1)). 

Part II.— Form of Annual Return. Registered office (paragraph 1). — Sec section 107 (1). 

Place where registers of members and debenture holders is kept (paragraph 2). — Section 
110 (2), in certain conditions, allows the register of members to be kept at any of the company’s 
offices where the work of compiling it is done, or, if the work is carried out by an agent, then 
the register may be kept at the office of the agent. A fine is imposed for any default {ibid., 
S(‘Cti()n 110 (4)), and under ibid., section 110 (3), the company must send notice to the Registrar 
where the register of members is kept and of any change in that place. The same provisions 
are applied in the case of the register of debenture holders (see sections 86, 125). As to the 
provisions in the case of a dominion register, sec sections 119, 120. 

Summary of share capital and debentures (paragraph 3). — In the case of a company having 
a share capital (unless the company is an unlimited company), the memorandum must state 
the amount of the share capital and the division thereof into shares of fixed amounts (section 
2 (2)). The particulars as to nominal capital to be included in the annual return will, therefore, 
agree with the division of share capital as shown by the memorandum, c.g. as to preference, 
ordinary capital, etc. Similar particulars as to debentures are not required, and the only 
information here required relates to the commissions paid or discounts allowed on debentures. 
The only other changes to be noted to the form of presentation of the summary of share capital, 
etc., are perhaps greater elaboration of the particulars required, such as, for example, as to the 
various amounts that have been called up, or where there are shares of different kinds, provision 
is now made for them to be stated separately, and so on. Sec further as to share capital, 
section 61. 

Certificate accompanying the return. — The first and second certificate given must be 
signed in all cases by every private company or exempt private company, but the additional 
certificate will apply only to an exempt private company. In the latter case, the wording may 
have to be slightly amended in the circumstances indicated in the footnote. See also the notes 
generally to the Seventh Schedule, and in particular, paragraphs 6, 7 and 9 thereof. It should 
be noted that the certificates must be signed both by a director and the secretary of the company. 

Documents to be annexed to annual return. — The annual return must now include a 
certified true copy of every audited balance sheet and the documents required to be annexed 
thereto (similarly certified) laid before the company in general meeting during the period to 
which the return relates, together with the auditors’ report thereon (see section 127, ante), 
except in the case of an exempt private company (see section 129). 

Other related provisions. — Section 13 (incorporation of company) ; section 53 (payment 
of commissions and discount allowances) ; section 75 (registration of transfers) ; section 83 
(share warrants) ; section 86 (register of debenture holders) ; section 95 (registration of mort- 
gages and charges) ; section 110 (register of members) ; section 111 (index) ; First Schedule, 
Table A, Part I, articles 33 to 39 (forfeited shares). 

Definitions. — “Member” (section 26); ‘accounts”, “annual return”, “company”, 

“ debenture”, “ director ” (but sec also the definition in paragraph 6, supra),"' share ” (section 
455 (1)). 


Sections 129, 410 SEVENTH SCHEDULE 


Conditions as to Interests in Shares and Debentures of Exempt 
Private Company 

Basic Conditions 

1. The basic conditions as to the shares or debentures of the company whose 
exemption is in question are — 

(a) that no body corporate is the holder of any of the shares or debentures ; and 

(b) that no person other than the holder has any interest in any of the shares or 

debentures ; 

blit these conditions are subject to the exceptions provided for by the following 
paragraphs of this Schedule. 

Exceptions for normal Dealings of a business Nature 

2. — (1) The rules contained in the following sub-paragraphs of this paragraph 
shall apply for the purposes botli of the basic conditions and of tlie exceptions from 
those conditions. 
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(2) Where any share or debenture or any interest in anv share or debenture is 
subject to a charge in favour of a banking or finance company by way of security 
for the purposes of a transaction entered into in the ordinary course of its business 
as such — 

(a) any interest under the charge, whether of the banking or finance company 

or a nominee for it, shall be disregarded ; and 

(b) if the banking or finance company or its nominee is the holder of the share 

or debenture, the person entitled to the equity of redemption shall bo 
treated as the holder, whether he has a present right to redeem or not. 

(3) Any interest under a contract for the transfer of any sliare or debenture or 
of any interest in any share or debenture shall, until execution of an instrument of 
transfer by the parties, be disregarded unle.ss execution thereof is unreasonably 
delayed. 

(4) Subject to sub-paragraph (2) of this paragraph, on execution of an instrument 
of transfer of a share or debenture, the transferee and not the transferor shall be treated 
as the holder, notwithstanding that the transfer requires registration with the company, 
unless registration is refused. 

(5) Any interest of the company itself in any of its shares or debentures, and any 
lien or charge arising by operation of law and alTecting any of the shares or debentures 
shall be disregarded. 


Exceptions for Cases of Death and for family Settlements 

3. — (1) The basic conditions shall be subject to exceptions for — 

(a) any shares or debentures forming part of the estate of a deceased holder 

thereof, so long as administration of his estate has not been completed ; 
and 

(b) any shares or debentures held by trustees on the trusts of a will or family 

settlement disposing of the shares or debentures, so long as no body 
corporate has for the time being any immediate interest under the said 
trusts other than — 

(i) a body corporate established for charitable purposes only and 
having no right to exercise or control the exercise of any part of the 
voting power at any general meeting of the company ; 

(ii) a body corporate which is a trustee of the said trusts and has 
such an interest only by way of remuneration for acting as trustee 
thereof. 

(2) For the purposes of this paragraph — 

(a) the shares or debentures held by trustees on trusts arising on an intestacy 

shall, if the shares or debentures or an interest therein formed part of the 
intestate’s estate at the time of his death, be treated as if the trusts 
arose under a will disposing of the shares or debentures ; 

(b) the expression “ family settlement ” means a settlement made either — 

(i) ill consideration or contemplation of an intended marriage of 
the settlor or any of the settlor's issue or in pursuance of a contract 
entered into in consideration or contemplation of any such marriage ; or 

(ii) otherwise in favour of any of the following persons, that is to 
say the settlor, his parents and grandparents, and any other individual 
who at the date of the settlement is a member of the company or, in 
the case of a settlement of debentures, a member or debenture holder 
of the company, and the wife or husband and issue, and the wife or 
husband of any of the issue, of the settlor, his parents, or any such 
other individual, and persons taking in the event of a failure of the 
issue or any class of the issue of any person taking under the settlement ; 

(c) the expressions “ parent “ grandparent ” and ” issue ” shall be construed 

as if the stepchild, suiopted child or illegitimate child of any person were 
that person’s child ; 

(d) any reference to a wife or husband shall include a former wife or husband 

and a reputed wife or husband ; 

(e) the expression ” will ” includes any testamentary disposition ; 

(f) any reference to a will or family settlement disposing of any shares or 

debentures shall include a will or family settlement disposing of an interest 
under another will or family settlement disposing of the shares or 
debentures. 


Exception for Cases of Disability 

4. Where the person entitled to any share or debenture or any interest in any 
share or debenture is of unsound mind or otherwise under any disability, and by reason 
thereof the share, debenture or interest is vested in an administrator, curator or other 
person on behalf of the person entitled thereto, then in relation to the share, debenture 
or interest the person in whom it is so vested and the person entitled thereto shall 
be treated for the purposes of this Schedule as if they were the same person. 
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Exception for Trusts for Employees 

5. The basic conditions shall be subject to an exception for any shares or 
debentures held by trustees for the purposes of a scheme maintained for the benefit 
of employees of the company, including any director holding a salaried employment 
or office in the company. 

Exception for Shares held by Exempt Private Companies 

6. — (1) The first of the basic conditions shall be subject to an exception for shares 
held by another private company which is itself an exempt private company : 

Provided that this exception shall not apply, if, taking all the following companies 
together, that is to say — 

(a) the company whose exemption is in question (hereafter in this Schedule 

referred to as ” the relevant company ") ; 

(b) any company holding shares to which this exception has to be applied in 

determining the relevant company’s right to be treated as an exempt private 
company ; and 

(c) any further company taken into account for the purposes of this proviso 

in determining the right to be so treated of any company holding any such 
sliares as aforesaid ; 

the total number of persons holding shares in those companies is more than fifty, 
joint shareholders being treated as a single person and the companies themselves and 
(subject to sub-paragraph (4) of this paragraph) their employees and former employees 
being disregarded. 

(2) Where the relevant company and another company hold shares in each other, 
the other company shall be treated for the purposes of the foregoing sub-paragraph 
as an exempt private company if — - 

(a) in determining its right to be so treated the exception in that sub-paragraph 

would apply to the .shares in it held by the relevant company, on the 
assumption that the relevant company was an exempt private company ; and 

(b) in all other respects the other company is entitled to be so treated ; 

and where another company’s right to be so treated depends on the application to 
any shares in it of that sub-paragraph, and the application thereof to those shares 
depends indirectly on the relevant company’s right to be so treated, this sub-paragraph 
shall apply as if those shares were held by the relevant company. 

(3) Where by virtue of this paragra^ffi any shares are excepted from the first of 
the basic conditions, the second of those conditions shall be subject to an exception 
for any interest in those shares which any person has by virtue of debentures of the 
company holding those shares, or as trustee of a deed for securing an issue of debentures 
of that company. 

(4) In the proviso to sub-paragraph (1) of this paragraph, the direction that 
employees and former employees of the companies shall be disregarded in computing 
the number of shareholders shall not apply to a person holding shares in a company 
of which he is not for the time being an employee unless, having been formerly in the 
employment of that company, he held, while in that employment, and has continued 
after the determination of that employment to hold, shares in that company. 


Exception for Banking or Finance Company providing Capital 

1. — (1) The first of the basic conditions .shall be subject to an exception for any 
shares or debentures held by or by a nominee for a banking or finance company, where 
the banking or finance company acquired the shares or debentures or its interest therein 
in the ordinary course of its business as such and by arrangement with the relevant 
company or its promoters ; 

Provided that this exception .shall not apply i^the banking or finance company 
has the right (or, where there is more than one such company holding shares or 
debentures to which this exception has to be applied in determining the relevant 
company’s right to be treated as an exempt private company, they have between 
them the right) to exercise or control the exercise of one fifth or more of the total voting 
power at any general meeting of the relevant company. 

(2) Where by virtue of the foregoing sub-paragraph any shares or debentures 
arc excepted from the first of the basic conditions, the second of those conditions shall 
be subject to an exception for the banking or finance company itself, where the shares 
or debentures are held by a nominee for it, and for any interest in those shares or 
debentures which any person has by virtue of debentures of the banking or finance 
company or as trustee of a deed for securing an issue of debentures of that company. 


Exceptions for Bankruptcies, Liquidations, etc. 

8. The basic conditions shall be subject to exceptions for — 

(a) any shares or debentures forming part of the assets in a bankruptcy or 
liquidation of a holder thereof ; and 
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(b) any shares or debentures held either — 

(i) on trusts created for the benefit of his creditors generally by a 
person having an interest therein ; or 

(ii) otherwise for the purposes of any composition or scheme made 
or approved under any Act by a court or an officer of a court for 
arranging the affairs of such a person. 


Meaning of'* banking or finance company ” 

9. In this Schedule tlie expression “ banking or finance company ” means any 
body corporate or partnership whose ordinary business includes the business of banking 
and any other body corporate whose ordinary business includes the business of lending 
money or of subscribing for shares or debentures, except that it does not include any 
such other body corporate unless either — 

(a) its shares are quoted or dealt in on a recognised stock exchange ; or 

(b) it is designated for the purposes of this paragraph by order of the Hoard of 

Trade ; or 

(c) it is a subsidiary of a body corporate whose shares are so quoted or dealt in 

or which is so designated. 

NOTES 

The Schedule reproduces Schedule III to the 1947 Act, which came into operation on 
July 1, 1948. 

General note. — This Schedule contains the bulk of the conditions which have to be satisfied 
by a private company in order to qualify as an exempt private company under section 129. 
The conditions contained in tliis Schedule are those referred to in subsection (2) of that section. 
These conditions are two in number : — 

(i) that no body corporate is the holder of any of the company’s shares or dclientures ; and 

(ii) that no person other than the holder has any interest in any of the shares or debentures 

(paragraph 1, supra). 

The principle behind these provisions is that the exempt private company should be limited 
to the genuine family business (see generally the notes to section 129). However, to avoid anom- 
alies, considerable exceptions have been made to the generality of these two conditions. It is 
these exceptions which make up the bulk of the Schedule. 

Basic conditions. — See section 129 (2). 

Rules apply for purposes both of basic conditions and exceptions. — T.c. the provisions of 
this paragraph must be read as qualifying tlie basic conditions, as well as providing for exceptions 
thereto. For example, the interpretation of “ holder ” in sub-paragraph (2) (b) will apply 
to the basic conditions, as well as to the exceptions. The same is true of each of the remaining 
sub-paragraphs. 

Security in ordinary course of business (paragraph 2 (2)),- — The exception under this para- 
graph applies only where the holder of the shares, etc., has charged tliem by way of security 
for a loan granted by the banking or finance company in the ordinary way of its business as a 
banking or finance company. This is the distinction between this paragraph and paragraph 7, 
which applies where the banking or finance company has provided the company itself with 
capital. In the present case, although the banking, etc., company may actually hold the shares 
in its name or in that of a nominee, the holder of the equity will be regarded as the true owner. 
This will apply equally for the purposes of the basic conditions as for the exceptions thereto. 
For example, if the person entitled to the equity of redemption is itself a body corporate (not 
exempt under this Schedule), then the first basic condition will not have been complied with, 
although the shares are registered in the name of a banking company which has acquired them 
in the ordinary course of its business as such, a factor which would otherwise have brought the 
transaction within the exception in this paragraph. 

Interest under a contract (paragraph 2 (3)). — A transfer of shares will not be regarded as 
affecting these provisions, either for the purpose of the basic conditions or the exceptions thereto, 
until the execution of the instrument of transfer, unless the execution is unreasonably delayed. 
This last proviso will prevent an undue delay of the execution of the transfer in order to obtain 
exemption. 

Instrument of transfer. — Sec section 75 ; First Schedule, Table A, Part I, article 22. 

Paragraph 2 (4). — It should be noted that this sub-paragraph is subject to sub-paragraph 
(2), supra. This sub-paragraph deals with the period between the execution of the transfer 
and the date of registration of the transferee as holder. It is made clear that, during this period, 
the transferee is to be regarded as the holder, unless and until the company refuses registration. 

Paragraph 2 (5). — See First Schedule, Table A, Part I, articles 11 to 14. The mere fact 
that a company has such an interest or lien will not disqualify it for exemption under section 129. 

Shares forming part of estate of deceased holder pending administration. — This provision 
is necessary, since executors may be registered as shareholders (sec note to section 76), although 
the beneficiaries under the will, who are not registered as holders, have an interest in the shares 
or debentures. Again, during the period between the death of a member and the registration 
of his personal representatives as holders, some person other than the holder will have an interest 
in the shares or debentures. As to shares held on trusts arising on an intestacy, see further 
paragraph 3 (2) (a). 

Body corporate established for charitable purposes. — A company will not lose its status as 
an exempt private company, if some of its shares or debentures are held by a charitable cor- 
poration, providing that corporation is not able to exercise or control the exercise of any voting 
rights in the company. 
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Interest by way of remuneration as trustee. — If the shares are held by a trustee company 
on behalf of other persons, the company may, in law, have an interest in the shares if it has a 
right to charge remuneration for its work as trustee. This provision now secures that a company 
should not lose its exemption on the grotind that a body corporate holding as trustee has, for 
the time being, an immediate interest under the trust in so far as it can charge remuneration. 

Trusts arisinfl on intestacy. — An exception is already provided for shares or debentures 
held on the trusts of a will or family settlement (see paragraph 3 (1) (b), supra) y so long as no 
body corporate has for the time being (and with certain exceptions), any immediate interest 
under the trust. A similar exception is now extended to the case of shares or debentures held 
by trustees on a trust arising on an intestacy. If, for example, a person dies leaving minor 
children, the administration of the estate would be held on trust until the children come of age. 
Ihis fact will not, however, prevent the exemption operating. 

Trusts for employees. — One of the basic conditions which an exempt private company has 
to satisfy is that no person other than the holder has any interest in any of the shares or deben- 
tures. This paragraph now provides an exception for shares held by a trustee under a scheme 
for the benefit of employees, e.g, a pension scheme. 

Shares held by exempt private company. — Paragraph 6 provides, in effect, that a company 
should not be disqualified from being an exempt private company merely because some of its 
shares are held by another exempt private company. Where, however, shares are held, for 
example, in X. Co. by Y. Co. and Z. Co., both exempt private companies, X. Co. will not rank 
as an exempt private company if the total number of shareholders in X, Y and Z companies 
exceeds 50, which is the total number of members permitted for a private company under 
section 28. In both cases, an exception is made in favour of employees and former employees. 
In the present case, however, this is subject to paragraph 6 (4), supra, which provides that only 
those cx-employce shareholders should be left out of account who were shareholders while they 
were still employees and have continuously remained shareholders since their retirement {cj. 
section 28 (1) (b)). 

Ihe following further examples illustrate some of the principles involved : — 

Example 1 . — X holds shares in Y. Y is the relevant company (i.e. the company whose 
exemption is in question). Y is exempt if X is, provided the total number of shareholders in 
both companies arc not more than 50. 

Example 2.-— X holds shares in Y, and Y holds shares in Z. Z is the relevant company. 
Z is exempt if X and Y are exempt, provided again the total number of shareholders is not 
more than 50. If Y in the first example, and Z in the second example were companies with 
more than 50 debenture holders in each case, then neither Y nor Z would be an exempted com- 
pany, since, apart from the exceptions as to shares held by exempt private companies, the other 
requirements must also be fulfilled in order to enjoy the privilege of exemption. The result 
is that though X and Y may be exempt companies, Z may not be. 

Example 3. — X and Y hold shares in each other. Applying the normal rule, X is exempt 
if Y is, and Y is exempt if X is. Taking X as the relevant company, it would appear that 
Y is to be treated as an exempt private company for the purposes of deciding X’s right to be so 
treated. 

Example 4.— X, Y, and Z all have cross-holdings of shares in each other. Applying the 
general rule, the riglit of any one company to be treated as exempt will depend directly on the 
company who hokls its shares being exempt, and indirectly on the third company also being 
exempt, although the latter company is not itself a shareholder in it. In such case, special 
provision is made ns to applying the 50 member rule in determining the right of the relevant 
company to be treated as an exempt company to have the shares of the third company (i.e. the 
indirect company) applied as if they were the shares held by the relevant company. The effect 
is to treat the holding of the “ indirect ” company in the “ other ” company as if it were held 
by the relevant company. For example, X holds shares in Y. Y holds shares in Z, and Z 
holds shares in X. Y is the relevant company, X is the “ other ” company, and Z is the 
“ indirect ” company. Therefore, in determining Y’s right to be treated as exempt, the share- 
holding of Z in X will be treated as held by Y, so that the result is that only two companies 
are taken into consideration in applying the 50 member rule. 

Company whose exemption is in question. — It should be noted that companies qualifying 
for exemption fall into two categories : (i) Companies which fulfil all the necessary conditions 
on July 1, 1948. These companies are automatically exempt, (ii) Companies which do not 
fulfil the necessary conditions on July 1, 1948, but do so at a later date. These companies do 
not become automatically exempt on fulfilling those conditions. Where such a company 
claims that it is entitled to exemption, it must apply to the Board of Trade, and the Board, if 
satisfied that the necessary conditions have now been complied with, may grant exemption. 
Until the Board has granted such exemption, however, the company must file its accounts in 
the same way as other non-exempt companies. It will be noted that the proviso to section 
129 (1) makes provision for a modified form of certificate when such exemption has been granted. 

Trustee of a deed for securing an issue of debentures. — See section 88. Although one of 
the basic conditions is that no person other than the holder may be interested in the company’s 
shares or debentures, this does not preclude the debentures being held by the trustee for the 
debenture holders instead of by the debenture holders themselves. 

Bankruptcies and liquidations. — If a shareholder is adjudicated bankrupt, the trustee in 
bankruptcy will have an interest in the shares of the bankrupt. The trustee, however, may 
never be registered as the shareholder, and even if he is, there is bound to be an interval before 
he is registered. During that interval he, although not then the holder of the shares, will have 
an interest in them. It is therefore provided that in such case and in similar cases, e.g. where 
an exempt private company which is a shareholder in another exempt private company is in 
liquidation or where an individual shareholder executes a deed of arrangement in favour of his 
creditors, it will not affect the exception. 

Banking or finance companies providing capital (paragraph 7). — The important provision 
to note in this case is the voting power exercisable by the banking or finance company, as the 
case may be. If it is 20 per cent, or more of the total voting power at any general meeting of 
the relevant company, the latter company will lose its right to be treated as an exempt private 
company. 
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Designated by Board of Trade. — A banking or finance company whose shares are not 
quoted or dealt in on a recognised stock exchange, will not be automatically designated under 
paragraph 9 (b) by the Board of Trade. Application must be made to the Board of Trade by 
a company which desires that it should be so designated. 

Definitions. — “ Private company ” (section 28) ; “ exempt private company ” (section 
129) ; “ subsidiary ” (section 154) ; “ company,” ” debenture,” ‘‘ director,” ‘‘ prescribed stock 
exchange”, “share” (section 455 (1)); “family settlement”, “grandparent”, “husband”, 
“issue”, “parents”, “wife”, “will ” (Seventh Schedule, paragraph 3 (2)); “banking or 
finance company” {ibid., paragraph 9); “person” (Interpretation Act, 1890, section 19; 
18 Halsbury’s Statutes 1001). 


EIGHTH SCHEDULE Sections 56. 149. 

152, 157. 454 

Accounts 

Preliminary 

1. Paragraphs 2 to 11 of this Schedule apply to the balance sheet and 12 to 14 
to the profit and loss account, and are subject to the exceptions and modifications 
provided for by Part II of this Schedule in the case of a holding company and by 
Part HI thereof in the case of companies of the classes there mentioned ; and this 
Schedule has effect in addition to the provisions of sections one hundred and ninety-six 
and one hundred and ninety-seven of this Act. 


NOTES 

GENERAL NOTE 

The Eighth Schedule (which corresponds with Schedule I to the 1947 Act) has no counterpart 
in the 1929 Act, except in unconnected references scattered through that Act dealing with the 
accounts provisions. These as extended or modified (and in some cases repealed) by the 1947 
Act, have been conveniently brought together in the present Schedule wliicli is now (except 
where specifically indicated below) comprehensive in that respect. 

Accounts— preliminary. — The Schedule elaborates the following sections of the Act, viz., 
56 (share premiums) ; 149 contents and form of accounts ; 152 (group accounts) ; 157 (directors’ 
report) ; 454 (Board of Trade’s power to alter or add to tables and forms). Below arc sum- 
marised the provisions of the 1929 Act which have been amended by the 1947 Act, and which 
are now incorporated in the present Schedule. The latter provisions came into force on July 1, 
1948. 


1929Act 


1947 Act 

1948 Act 




Eighth Schedule unless 

Section 

Subject 

Section 

otherwise stated 

44 (1) 

Commissions on shares and dis- 



counts on debentures . . 

53 

Part T, paragraph 3. 

45 (2) 

Financial assistance to buy shares 



and loans to directors . . 

35 

Section 190 : and Part I, paragraph 




8 (1) (c). 

46(2) 

Capital Redemption Reserve Fund 

71, 72 

Part I, paragraph 2 (see also section 




58). 

47 (3) 

Discount on shares 

— 

Part I, paragraph 3. 

54(1) 

Interest on capital 

120 (3) 1 

Part I, paragraph 2. 


Share premiums . . 

72 

Part I, paragraph 2. Sec also 
section 56. 

75 (3) 

Re-issue of debentures 

— 

Part I, paragraph 2. 

124 

Contents of balance sheet 

First 

Generally, the Eighth Schedule. See 



Schedule 

also sections 149 to 154. As to the 
provisions in the case of holding 
companies, see Part II to the 
Eighth Schedule, and for the 




exceptions thereto, see ibid., Part 
III. 

125 

Shares in subsidiary company 

do. 

do. 


{N.B . — Sections 126, 127 of the 




1929 Act were repealed by the 
1947 Act, section 123) 



128 (1), 

Loans to officers . . 

Section 

Section 197. 

(2), (4) 

(V.5.— Section 128 (3), (5) of 
the 1929 Act was repealed by 
section 123 of the 1947 Act) 

39 



Additions to the provisions of the 1929 Act by the 1947 Act : — 

Remuneration of auditors. — See section 159 (7), (which incorporates 24 (8) of the 1947 Act. 
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Date to be stated for redeeming redeemable preference shares. — In addition to stating in a 
balance sheet the provisions of paragraph 2 (a), infra, the particulars must also be given in a 
statement in lieu of prospectus (see Third Schedule, and Fifth Schedule, incorporating section 
71 (3) of the 1947 Act). 

Share premiums. — The amount of the share premium account must be shown separately 
(applying section 72 (2) of the 1947 Act. Sec also section 56, ante). 

Directors’ remuneration, pensions, etc. — See section 196. It should be noted that the 
provisions of section 128 (3), (5) of the 1929 Act were repealed by section 123 of the 1947 Act. 

Directors’ report. — See section 157. 

Exceptions and modifications. — The exceptions and modifications as to the accounts 
re(]uireinents of Part I of this Schedule arc dealt with in Part II (special provisions for holding 
and subsidiary companies), Part III (excepted companies), and it should be noted that under 
section 454, the Hoard of Trade has power to alter forms, etc., by regulations. 

Contents of balance sheet. — The Act defines in terms the records to be kept by a company 
(see section 147). These must be sufficient to show the true financial picture {ibid.). The same 
principle prevails in the case of the annual accounts of tiie company, i.e. the balance sheet 
and profit and loss account (see sections 149, 152). The expression “ annual accounts ” is not 
used in the Act, but is used by the authors as an omnibus term to include the balance sheet, 
profit and loss account, the auditors’ report thereon, and the directors’ report, or in the case of 
grouj) accounts, the holding coinp.iny’s balance sheet and profit and loss account, and except 
as otlierwise provided by section 151 (2), (3), a consolidated balance sheet and a consolidated 
profit and loss account, the auditors’ report thereon, the directors’ report, and where applicable, 
th • directors’ statement of profit or loss of the subsidiaries and other statements (see the Eighth 
S('hedule, Part II, paragraph 21, infra). 

The balance sheet must now contain, not only a summary of the authorised share capital 
(see paragraph 2, infra), but also suitable grouping of the assets and liabilities according to their 
general nature [ibid.). Idxed assets must be distinguished from current assets (paragraph 4 (2)), 
and there must be stated how the value of the fixed assets and investments have been arrived 
at (paragraphs 4, 5, 8 (1) (a), (3), 11 (8)). Current assets which have not the value stated must be 
indicated (paragraph 11 (7)). Special provision is made in the case of conversion of foreign 
c irrencics (paragraph 11 (9)), and the disclosure of the basis on which income tax has been 
computed is now made statutory (paragraph 11 (10)). With an exception in the case of first 
a('('oimts after July 1, 1948, comparative figures for the previous period must be given (paragraph 
11 (11)). Further, particulars of capital and revenue reserves, including movements, must be 
separately stated (paragraphs 6, 7), as well as secured liabilities (paragraphs 9, 10), charges on 
assets (paragraph 11 (4)), the general nature of contingent liabilities [ibid., 11 (5)), and appropriate 
notes as to capital expenditure not provided for {ibid., 11 (6)). Loans authorised for the purchase 
of the company’s shares as provided for by section 54 (1) (b), (c), and bank loans must also be 
separately stated (paragraph 8 (1) (c), (d)). Except in the case of interests in subsidiaries (for 
which special provisions arc made in Part II, infra), it will be noted that it is now compulsory 
to show investments of the company’s funds under separate headings for quoted and unquoted 
investments respectively, with a further sub-division into trade investments and other invest- 
ments (paragraph 8 (3)). Such particulars must also conform vvith*ccrtain other requirements 
(see paragraph 11 (8)). The inclusion in the balance sheet of dividends recommended for 
payment and arrears of fixed dividends is now a statutory requirement (paragraphs 8 (1) (e), 

11 (3)), but it should be noted the former must be specified after Uie deduction of income tax, 
while in the latter case, gross amounts must be shown, excejit in the case of tax free dividends, 
to which a special provision is applied {ibid,). {N.Ii. — The deduction of income tax will be 
reflected in the income tax computation charged in the profit and loss account (see paragraph 

12 (1) (c)). 

Fixed assets. — Section 124 (1) of the 1929 Act merely required that fixed assets should be 
stated in the balance sheet showing the manner in which they had been arrived at. It was 
suflicient for that purpose to give an omnibus heading and to describe the basis of arriving at 
the value by stating, for example, “ at cost less depreciation ” without indicating what the 
cost was or how much depreciation had been written off. 

Those provisions have now been superseded by the requirements of this Schedule, and the 
changes to note are, in effect, that such assets must now show at cost {or valuation), and separately 
therefrom the depreciation, etc., until disposed of. The procedure is explained in greater detail 
in the following notes : — 

Method of arriving at amount of fixed assets. — The normal rule to be adopted is laid down in 
paragraph 5 (1), infra. It is there provided that a fixed asset must show either at cost or the 
amount of valuation, as the case may be, and separately therefrom the aggregate depreciation, etc., 
provided up to the date of the balance sheet. The annual amount of such provision must be 
separately shown in the Profit and Loss Account (paragraph 12 (1) (a)), infra, or otherwise as 
provided for in paragraph 14 (2), infra, having regard to paragraph 5 (4) infra. The eftcct 
thereof is to show the cost, etc., of the asset separately from the depreciation deducted (para- 
graph 5 (3)), unless the accounting treatment is dealt in some other way, as provided for infra. 

Modification of the normal rule as above regarding fixed assets acquired before July 1, 1948.— 
If the above method were not modified, a difficult problem to companies might arise in some 
cases, for example, where a company’s records were inadequate to enable it to segregate the 
necessary information as required by paragraph 5 (3), infra. F'or instance, in the case of a 
merger, it might be extremely difficult to trace the original cost of a fixed asset. Provision is 
therefore made for a company to use as its starting figure the net hook value of the asset at July 1, 
1948, as representing the value pf the asset concerned for the purposes of satisfying these pro- 
visions. This figure will also be the starting figure for showing deductions for depreciation, 
and the aggregation thereof as required by tbid, paragraph 5 (3) will commence as from that 
date. The proviso to paragraph 5 (1), infra would have the effect in the case of subsequent 
sales, of reducing the book value to an equivalent extent, although it is thought that any element 
of profit or loss on the sale, if ascertainable, should be indicated. See also paragraph 14 (2), 
infra, which has a bearing on the question of depreciation. 

Fixed assets acquired after July 1, 1948. — ^'I'he normal rule will apply, but it should be noted 
that two exceptions are made in the conditions set out in paragraph 5 (2), infra. In the first 
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instance, {ibid., (2) (a)), it may be a difficult or expensive process to ascertain the cost of a 
particular fixed asset. In such cases, provided the circumstances there given apply, the normal 
rule for stating the amount of a fixed asset (see paragraph 5 (1), (3), infra) need not be adopted, 
but instead the item concerned may be included with an asset as provided for in paragraph 
4 (1) (b), infra. 

Renewal of fixed assets. — Paragraph 5 (2) (b) makes provision for the case where, for example, 
the fixed asset concerned shows at an initial cost or valuation, that is to say, deduction for 
depreciation has not been made therefrom, and in lieu thereof, the cost of replacement has been 
charged to revenue or where the system of accounting is to create a renewals provision account 
which is held available for having charged thereto the cost of replacements. If this method of 
accounting is adopted, the provisions of ibid., paragraph 5 (4) must be complied with. Pre- 
sumably the intention of the Act here is to guard against the possibility of undisclosed reserves 
being created without the facts there required being disclosed which otherwise might be the case. 
See also paragraph 14 (2), supra, which has a bearing on the question of renewals or replacements. 

Over provision in relation to fixed assets before July 1, 1948. — See Part IV, paragraph 27, 
infra. 

Investments. — The normal rule is excluded in this case (see paragraphs 5 (2) (c), 8 (1) (a), 
(3), 11 (8), infra). 

Goodimll, patents, trade marks. — The normal rule does not apply (see paragraphs 5 (2) (d), 

8 (1) (b), {2), infra. 

Current assets.— The term is used in place of “ floating assets ”, the term used in the 1929 
Act. Such assets must be distinguished from fixed assets and must also be appropriately 
classified (see paragraphs 2, 4 (2), infra). Further, if they have not a value at least equal to the 
value at which tlicy arc stated, a duty is imposed on the directors to indicate that lact (see 
paragraph 11 (7)). The Schedule does not require the basis of valuation to be stated, presumably 
for the reason that they arc si'lf evident, although it will be noted from what was previously 
said {ibid.), that a statement is required m the event of their value being less than that stated. 
This requirement emphasises the importance of the paramount principle prevailing when 
presenting accounts which is that they must show the true financial position of the company. 
The items which would appear to call for special consideration in this respect arc : — 

Stock.- —The primary responsibility for the valuation of this item is upon the directors 
(sec Re Kingston Colton Mill Co. {No. 2), [1896] 1 Ch. 331 ; on appeal, [1896] 2 Ch. 279, C.A. ; 

9 Digest 500, 32S0). It is submitted that the principle indicated in paragraph 14 (6) (b), 
infra, must obviously be applied in such matters (apart from the requirements of para- 
graph 11 (7), infra), since a basis of valuation not consistently maintained may distort the 
results. In practice this would probably mean a note on the balance sheet to the effect that 
the trading results have been affected by reason of the basis of valuation li.iviiig been varied 
from that adopted in the previous balance sheet, the net effect being an increase (or decrease, as 
the case may be) of a stated amount m the trading result. Where an amount is provided, for 
example, against deterioration, the amount thereby provided should show separately as a 
deduction from the asset, and if it is in excess of what is required for that purpose it must be 
dealt with as indicated in Part IV, paragraph 27 (2). 

Work in progress, — In the case of companies engaged on manufacturing, this item is usually 
substantial and the important point to note here is that if the method of computing its value is 
varied from one period to another, the effect can be to diminish or increase the true profit figure. 
Accordingly, the requirements of paragraph 14 (6) (b), infra, should be noted in that respect. 

Sundry debtors. — If the true value of this asset is not equal at least to its book value, a duty 
is imposed on the directors to state what, in their opinion, it is worth. In practice, a deduction 
is separately stated for bad and doubtful debts represented by such diminished value. 

The implication in the provisions of jiaragraph 11 (7), infra, seems to be that directors 
must act reasonably and honestly in making reserves which they consider expedient for the 
purposes of implementing those requirements. They arc not required, of course, to say anything 
if it is their belief that the current assets arc fully of the value stated, that is to say, as to each 
item comprised under that heading, and not the aggregate thereof. While admittedly this is 
a matter for the discretion of the directors, the auditor would be in duty bound to report to 
the shareholders if he thought that that discretion was not being honestly exercised, for his 
duty is to ascertain and state the true financial position of the company (sec Squire, Cash Chemist, 
Lid. v. Ball, Baker & Co. (1911), 106 L.T. 197, C.A. ; 1 Digest 433, 1243. See also 5 lialsbury’s 
Laws (2nd Edn.) 385, 386 ; Magnus and Estrin on the Companies Act, 1947, p. 136). 

Investments. — Investments held for trading purposes are now to be treated as fixed assets 
as opposed to other investments held as part of the liquid resources of the company, which are 
included among the current assets (paragraph 4 (2), infra). For other related provisions, see 
paragraphs 5 (2) (c), 8 (1) (a), 11 (8), infra. These new provisions will assist in a better apprecia- 
tion of the worth of the investments, since shareholders will readily see the aggregate surplus 
or deficit on the balance sheet values at the date of that balance sheet. As to investments in 
subsidiary companies, see Part II, paragraph 15. 

Goodwill, patents or trade>marks. — Section 124 (2) (c) of the 1929 Act was not clear as to 
whether goodwill should be stated in the balance sheet separately from patents, etc. The 
wording of paragraph 8 (1) (b), (2), infra, makes it clear that these items need not be separately 
stated, but may be shown under a composite heading. 

Part I 

General Provisions as to Balance Sheet and 
Profit and Loss Account 

Balance Sheet 

2. The authorised share capital, issued share capital, liabilities and assets shall 
be summarised, with such particulars as are necessary to disclose the general nature 
of the assets and liabilities, and there shall be specified — 

(a) any part of the issued capital that consists of redeemable preference shares, 
and the earliest date on which the company has power to redeem tliose 
shares ; 
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(b) so far as the information is not given in the profit and loss account, any 

share capital on which interest has been paid out of capital during the 
financial year, and the rate at which interest has been so paid ; 

(c) the amount of the share premium account ; 

(d) particulars of any redeemed debentures which the company has power to 

reissue. 

3. There shall be stated under separate headings, so far as they are not written 
off— 

(a) the preliminary expenses ; 

(b) any expenses incurred in connection with any issue of share capital or 

debentures ; 

(c) any sums paid by way of commission in respect of any shares or debentures ; 

(d) any sums allowed by way of discount in respect of any debentures ; and 

(e) the amount of the discount allowed on any issue of shares at a discount. 

4. — (1) The reserves, provisions, liabilities and fixed and current assets shall 
be classified under headings appropriate to the company's business : 

Provided that — 

(a) where the amount of any class is not material, it may be included under 

the same heading as some other class ; and 

(b) where any assets of one class are not separable from assets of another class, 

those assets may be included under the same heading. 

(2) Fixed assets shall also be distinguished from current assets. 

(3) The method or methods used to arrive at the amount of the fixed assets under 
each heading shall be stated. 

5. — (1) The method of arriving at the amount of any fixed asset shall, subject 
to the next following sub-paragraph, be to take the difference between— 

(a) its cost or. if it stands in the comi)any’s books at a valuation, the amount of 

the valuation ; and 

(b) the aggregate amount provided' or written off since the date of acquisition 

or valuation, as the case may be, for depreciation or diminution in value ; 
and for the purposes of this paragraph the net amount at which any assets stand in 
the company's books at the commencement of this Act (after deduction of the amounts 
previously provided or written off for depreciation or diminution in value) shall, if 
the figures relating to the period before the commencement of this Act cannot be 
obtained without unreasonable expense or delay, be treated as if it were the amount 
of a valuation of those assets made at the commencement of this Act and, where any 
of those assets are sold, the said net amount less the amount of the sales shall be 
treated as if it were the amount of a valuation so made of the remaining assets. 

(2) The foregoing sub-paragraph shall not apply — 

(a) to assets for which the figures relating to the period beginning with the 

commencement of this Act cannot be obtained without unreasonable 
expense or delay ; or 

(b) to assets the replacement of which is provided for wholly or partly — 

(i) by making provision for renewals and charging the cost of 
replacement against the provision so made ; or 

(ii) by charging the cost of replacement direct to revenue ; or 

(c) to any investments of which the market value (or, in the case of investments 

not having a market value, their value as estimated by the directors) is 
shown either as the amount of the investments or by way of note ; or 

(d) to goodwill, patents or trade marks. 

(3) For the assets under each heading whose amount is arrived at in accordance 
with sub-paragraph (1) of this paragraph, there shall be shown — 

(a) the aggregate of the amounts referred to in paragraph (a) of that sub- 

paragraph ; and 

(b) the aggregate of the amounts referred to in paragraph (b) thereof. 

(4) As respects the assets under each heading whose amount is not arrived at in 
accordance with the said sub-paragraph (1) because their replacement is provided 
for as mentioned in sub-paragraph (2) (b) of this paragraph, there shall be stated — 

(a) the means by which their replacement is provided for ; and 

(b) the aggregate amount of the provision (if any) made for renewals and not used. 

6. The aggregate amounts respectively of capital reserves, revenue reserves and 
provisions (other than provisions for depreciation, renewals or diminution in value 
of assets) shall be stated under separate headings : 

Provided that — 

(a) this paragraph shall not require a separate statement of any of the said 

three amounts which is not material ; and 

(b) the Board of Trade may direct that it shall not require a separate state- 

ment of the amount of provisions where they are satisfied that that is 
not required in the public interest and would prejudice the company, 
but subject to the condition that any heading stating an amount arrived 
at after taking into account a provision (other than as aforesaid) shall 
be so framed or marked as to indicate that fact. 
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7. — (1) There shall also be shown (unless it is shown in the profit and loss account 
or a statement or report annexed thereto, or the amount involved is not material) — • 

(a) where the amount of the capital reserves, of the revenue reserves or of the 

provisions (other than provisions for depreciation, renewals or diminution 
in value of assets) shows an increase as compared with the amount at the 
end of the immediately preceding financial year, the source from which the 
amount of the increase has been derived ; and 

(b) where — 

(i) the amount of the capital reserves or of the revenue reserves shows 
a decrease as compared with the amount at the end of the immediately 
preceding financial year ; or 

(ii) the amount at the end of the immediately preceding financial year 
of the provisions (other than provisions for depreciation, renewals or 
diminution in value of assets) exceeded the aggregate of the sums since 
applied and amounts still retained for the purposes thereof ; 
the application of the amounts derived from the difference. 

(2) Where the heading showing any of the reserves or provisions aforesaid is 
divided into sub-headings, this paragraph shall apply to each of the separate amounts 
shown in the sub-headings instead of applying to the aggregate amount thereof. 

8. — (1) There shall be shown under separate headings — 

(a) the aggregate amounts respectively of the company's trade investments, 

quoted investments other than trade investments and unquoted invest- 
ments other than trade investments ; 

(b) if the amount of the goodwill and of any patents and trademarks or part 

of that amount is shown as a separate item in or is otherwise ascertainable 
from the books of the company, or from any contract for the sale or 
purchase of any property to be acquired by the company, or from any 
documents in the possession of the company relating to the stamp duty 
payable in respect of any such contract or the conveyance of any such 
property, the said amount so shown or ascertained so far as not written 
off or, as the case may be, the said amount so far as it is so shown or 
ascertainable and as so shown or ascertained, as the case may be ; 

(c) the aggregate amounts of any outstanding loans made under the authority 

of provisos (b) and (c) of subsection (1) of section fifty-four of this- Act ; 

(d) the aggregate amount of bank loans ancl overdrafts ; 

(e) the net aggregate amount (after deduction of income tax) which is 

recommended for distribution by way of dividend. 

(2) Nothing in head (b) of the foregoing sub-paragraph shall be taken as 
requiring the amount of the goodwill, intents and trademarks to be stated otherwise 
than as a single item. 

(3) The heading showing the amount of the quoted investments other than trade 
investments shall be sub-divided, where necessary, to distinguish the investments as 
lespects which there has, and those as respects which there has not, been granted a 
quotation or permission to deal on a recognised stock exchange. 

9. Where any liability of the company is secured otherwise than by operation 
of law on any assets of the company, the fact that that liability is so secured shall be 
stated, but it shall not be necessary to specify the assets on which the liability is 
secured. 

10. Where any of the company’s debentures arc held by a nominee of or trustee 
for the company, the nominal amount of the debentures and the amount at which 
they are stated in the books of the company shall be stated. 

11. — (1) The matters referred to in the following sub-paragraphs shall be stated 
by way of note, or in a statement or report annexed, if not otherwise shown. 

(2) The number, description and amount of any shares in the company which 
any person has an option to subscribe for, together with the following particulars of 
the option, that is to say — 

(a) the period during which it is exercisable ; 

(b) the price to be paid for shares subscribed for under it. 

(3) The amount of any arrears of fixed cumulative dividends on the company’s 
shares and the period for which the dividends or, if there is more than one class, each 
class of them are in arrear, the amount to be stated before deduction of income tax, 
except that, in the case of tax free dividends, the amount shall be shown free of tax 
and the fact that it is so shown shall also be stated. 

(4) Particulars of any charge on the assets of the company to secure the liabilities 
of any other person, including, where practicable, the amount secured. 

(5) The general nature of any other contingent liabilities not provided for and, 
where practicable, the aggregate amount or estimated amount of those liabilities, if 
it iz ’"aterial. 

(d) Where practicable the aggregate amount or estimated amount, if it is material, 
of contracts for capital expenditure, so far as not provided for. 

(7) If in the opinion of the directors any of the current assets have not a value, 
on realisation in the ordinary course of the company’s business, at least equal to the 
amount at which they are stated, the fact that the directors are of that opinion. 
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(8) The aggregate market value of the company's quoted investments, other than 
trade investments, where it differs from the amount of the investments as stated, 
and the stock exchange value of any investments of which the market value is shown 
(whether separately or not) and is taken as being higher than their stock exchange 
value. 

(9) The basis on which foreign currencies have been converted into sterling, 
where the amount of the assets or liabilities affected is material. 

(10) The basis on which the amount, if any, set aside for United Kingdom income 
tax is computed. 

(11) Except in the case of the first balance sheet laid before the company after 
the commencement of this Act, the corresponding amounts at the end of the immediately 
pi eceding financial year for all items shown in the balance sheet. 


Profit and Loss Account 

12. — (1) There shall be shown — 

(a) the amount charged to revenue by way of provision for depreciation, 

renewals or diminution in value of fixed assets ; 

(b) the amount of the interest on the company’s debentures and other fixed 

loans ; 

(c) the amount of the charge for United Kingdom income tax and other United 

Kingdom taxation on profits, including, where practicable, as United 
Kingdom income tax any taxation imposed elsewhere to the extent of 
the relief, if any, from United Kingdom income tax and distinguishing 
where practicable between income tax and (ffher taxation ; 

^d) the amounts respectively provided for redemption of share capital and for 
redemption of loans ; 

(e) the amount, if material, set aside or proposed to be set aside to, or with- 

drawn from, reserves ; 

(f) subject to sub-paragraph (2) of this paragraph, the amount, if material, 

set aside to provisions other than provisions for depreciation, renewals 
or diminution in value of assets or, as the case may be, the amount, if 
material, withdrawn from such provisions and not applied for the purposes 
thereof ; 

(g) the amount of inomc from investments, distinguishing between trade 

investments and other investments ; 

(h) the aggregate amount of the dividends paid and proposed. 

(2) The Board of Trade may direct that a company shall not be obliged to show an 
amount set aside to provisions in accordance w’ith sub-paragraph (1) (f) of this para- 
graph, if the Board is satisfied that that is not rcquiied in the public interest and would 
prejudice the company, but subject to the condition that any heading stating an amount 
arrived at after taking into account the amount set aside as aforesaid shall be so framed or 
marked as to indicate that fact. 

13. If the remuneration of the auditors is not fixed by the company in general 
meeting, the amount thereof shall be shown under a separate heading, and for the 
qnirposcs of this paragraph, any sums paid by the company in respect of the auditors’ 
expenses shall be deemed to be included in the expression “ remuneration 

14. — (1) The matters referred to in the following sub-paragraphs shall be stated 
by way of note, if not otherwise shown. 

(2) If depreciation or replacement of fixed assets is provided for by some method 
other than a depreciation charge or provision for renewals, or is not provided for, the 
method by which it is provided for or the fact that it is not provided for, as the case may 
be. 

(3) The basis on which the charge for United Kingdom income tax is computed. 

(4) Whether or not the amount sbited for dividends paid and proposed is for 
dividends subject to deduction of income tax. 

(5) Except in the case of the first profit and loss account laid before the company 
after the commencement of this Act the corresponding amounts for the immediately 
preceding financial year for all items shown in the profit and loss account. 

(6) Any material respects in which any items shown in the profit and loss account 
are affected — 

(a) b}^ transactions of a sort not usually undertaken by the company or otherwise 

by circumstances of an exceptional or non-recurrent nature ; or 

(b) by any change in the basis of accounting. 

NOTES 

Authorised and issued share capital (paragraph 2). — A full summary of the capital of the 
company must be given, that is to say, the nominal or authorised amount with which the company 
was registered and its division into shares indicating the denomination of each class of share ; 
the issued capital, that is, the amount subscribed for. If all the issued capital has not been called 
up, then the amount of called-up capital must be shown, and if the amount per share called up 
has not been paid in every case, then the calls in arrear should be shown as a deduction from the 
callod-up capital. The difference bet\veen the issued capital and the called-up capital r^resents 
the uncalled capital. Forfeited shares or surrendered shares (see the First Schedule, Table A , 
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Part I, article 35), are not a cancellation of capital, and consequently it is only necessary to 
adjust the issued share capital accordingly. Semble, in order to comply with Table A, it would 
be necessary to indicate on the balance sheet the fact that the forfeiture was made by directors’ 
resolution, etc. The amount paid on the shares forfeited would show as a separate item on 
the balance sheet. A company, if so authorised by its articles may pay interest on moneys paid 
in advance of calls under section 59 (see also the First Schedule, Table A, Part I, article 21), 
and if calls are in arrear, have power to charge interest {ibid., article 18). Such interest, whether 
receivable or payable will not show in the summary of capital, since the interest payable is in 
the nature of a liability, and therefore should be included under that heading if unpaid at the date 
of the balance sheet. Credit for interest receivable is usually taken when actually received. 
As to shares for which a person has an option to subscribe, see paragraph 11 (2), supra. 

Redeemable preference shares. — It should be noted that the provisions of section 46 of 
the 1929 Act have been widened so as to provide that the sums set aside for shares to be redeemed 
need only be for the nominal amount of those shares and not as formerly for the amount applied 
in redeeming the shares (see section 58). Such redemption will not amount to a reduction 
of the authorised share capital {ibid.). 

Capital redemption reserve fund. — This fund may only be created out of the profits which 
would otherwise be available for dividend. The fund may be applied to redeem preference 
shares or in payment of unissued shares to be issued as fully paid bonus shares (see section 58). 
Further, the fund is to be treated as part of the paid up share capital of the company {ibid.). 

Share premium account. — Any premiums received on the issue of shares must be transferred 
to this account, which must be treated as if it were paid up share capital of the company. The 
share premium account may be applied (i) in paying up unissued shares to be issued as billy 
paid bonus shares ; (ii) in writing off preliminary expenses or expenses, commissions and dis- 
counts on any issue of shares or debentures : (iii) in providing for the premium payable on 
redemption of redeemable preference shares or debentures. These provisions, in certain con- 
ditions, are retrospective (see section 56). A share premium account, by implication, is a capital 
reserve (see Part IV of this Schedule, infra). 

Debentures. — See section 90. As to debentures held by nominees, see paragraph 10, supra. 
See also the notes on “ secured liabilities ”, infra. 

Preliminary expenses and expenses of issue (paragraph 3). — These provisions reproduce the 
1929 Act, section 124 (2) (paragraph 3 (a), (b)). These expenses may be written off against 
share premium account (see notes, supra). See also the P'irst Schedule, Table A, Part I, article 6. 

Discount on shares or debentures. — These provisions correspond with section 44 (1) of 
the 1929 Act (paragraph 3 (d), (e)). See also section 57, ante (power to issue shares at a discount). 
There are no corresponding provisions in the Act dealing with the issue of debentures at a 
discount. In practice authority for so doing is given in the Articles, although as already stated 
Table A, makes no such provision. 

Classification under headings appropriate to the company's business (paragraph 4). — See 

notes under heading ” Contents of balance sheet ”, supra. The terms ” reserves ”, ‘‘ provisions ”, 
are defined in Part IV, infra. See also paragraphs 6, 7, supra. 

Secured liabilities. — A general indication must be given of the fact that the liability is 
secured, for example, ” Loan by XYZ, ,(^5,000 (secured by the issue of £6,000 3 per cent. Deben- 
tures) ”, but there is no need to specify the assets on which the liability is secured (see paragraph 
9, supra). See also paragraph 11 (4), supra (in another connection). 

Current liabilities. — The general provision for classification under headings appropriate 
to the company’s business, supra, applies. It should be noted that the term ” current liabilities ” 
is not used in the Schedule, and therefore, as such has no legal significance. There is, however, 
ill effect a definite obligation imposed under these regulations suitably to classify the liabilities 
of the company under proper headings, and presumably the intention here is to indicate clearly 
the nature of the liability concerned. For that purpose and also for the sake of clarity, liabilities 
which are currently payable according to their nature should be shown under a heading such as 
this. In particular, it should be noted that bank loans and dividends recommended for dis- 
tribution (see paragraph 8 (1) (d), (c)) as well as arrears of fixed dividends (see ibid., 11 (3)), 
and British income tax (see ibid., 11 (10)) must be shown under separate headings. It is thought, 
however, that any income tax which is an estimate of future liability should be shown as a 
separate item under ‘‘ reserves”. 

Sundry creditors. — By implication, it would seem that these are restricted to liabilities 
which are actual or accrued, and currently payable. On this basis, they should not include 
reserves or provisions within the meaning of Part IV of this Schedule, infra, since under para- 
graphs 6, 7, supra, these must be shown separately. 

Presentation of capital and revenue reserves for balance sheet purposes (paragraphs 6, 7). — 
The paragraphs specifically mean ” reserves ” and ” provisions ” within the meaning of the 
definitions given in Part IV of this Schedule. The expressions ” depreciation ”, ” renewals ”, 

” diminution in value of assets ” are therefore not used in this sense. Those provisions and the 
related accountancy treatment are dealt with in some other way (see paragraph 5, supra). 
The Schedule is not concerned with the reason for making a particular reserve (whether capital 
or revenue) or provision, but it imposes a statutory obligation to disclose the fact that one 
exists. In that respect the general rule under paragraph 4 (1), supra, is applied. It is not 
provided that all reserves and provisions, irrespective of the amounts concerned, should be 
disclosed, but only material amounts. What are material amounts for the purposes of statutory 
disclosure is, of course, a question of fact. Obviously, any reserve or provision brought into 
the accounts which would have the effect of distorting the results should be disclosed, and 
accordingly, the provisions require disclosure of movement of a reserve or a provision (i.e. as 
to any sums withdrawn or introduced, with appropriate narrative) as well as their existence.. 
It should be noted that disclosed reserves are of two kinds : (1) those of a revenue nature, 

which generally consist of sums set aside or withheld from profits, and which are free for dis- 
tribution, and (2) capital reserves, such as for example, capital redemption reserve fund (see 
section 58), which is not free for distribution. These must be distinguished and shown separ- 
ately in the balance sheet. The requirements of this paragraph tie up with those relating to 
the information to be disclosed in the profit and loss account (see paragraph 12 (1) (e) (f), supra). 



430 


COMPANIES ACT, 1948 


The following examples illustrate some of the principles involved : — 


Ref. 

Period- Year 

Example 

1 (DR) 

Example 

2 (DR) 

Example 

3 (DR) 

Example 

1(CR) 

Example 

2 (CR) 

Example 

3 (CR) 

A 

Beginning pro- 
vision 




10,000 

10,000 

10,000 

B 

Amount applied 

3,000 

15,000 

— 

— 

— 

— 

C 

Amount set 

aside 

1,000 

_ 


__ 

12,000 

5,000 

D 

Balance retained 

6,000 

7,000 

15,000 

— 

— 

— 



: 10,000 

1 22.000 

15,000 

10,000 

22,000 

15,000 


Example 1. — A exceeds B and D. Disclosure must, therefore, be made under the rule 
(paragraph 7 (1) (b) (ii)). The difference to be accounted for is A minus (B plus D) =? C (C will, 
in any event, show in the profit and loss account) and apparently only D need be disclosed in 
the balance sheet. 

Example 2. — A does not exceed B and D {ibid.) and semble an anomaly arises here as to dis- 
closure. The rule (ibid,) is that disclosure must be made only if A exceeds B and D, but 
presumably not if the position is reversed (i.e. B and D exceeding A). If that is so, there would 
be no need to reconcile the opening and closing figures. This would not apply to reserves 
{tbid., (1) (b) (i)). 

Example 3. — D shows an increase as compared with A (see paragraph 7 (1) (a)). Only the 
source (not the amount) requires to be disclosed. C will show in the profit and loss account in 
any event (paragraph 12 (1) (e)). 

Exceptions as to the disclosure of reserves and provisions. — See paragraph 6 (b), supra 
(which to a limited extent tics up with paragraph 12 (2), supra (in the case of the profit and loss 
account)). It will be noted that the Board of Trade must be satisfied that disclosure is against 
the interests of the company as well as in conflict with the public good. 

Contracts for capital expenditure (paragraph 11 (6)). — This provision envisages commitments 
which have been entered into and which have neither been declared nor provided for. The 
shareholders should know how their money is to be spent in the future. 

Quoted Investments. — Investments in the nature of trade investments are not included in 
these provisions since they arc dealt with separately (see paragraphs 5 (2) (c), 8 (1) (a)). In 
all other cases, excluding investments in subsidiaries (as to which, see Part II of this Schedule, 
infra), if it is thought that stock exchange quotations are not a fair basis of valuation, these 
provisions will apply. {N.D. — the normal rule is for quoted investments to show at book value 
with a note as to market value (see paragraph 5 (2) (c), supra). Eor the provisions as to un- 
quoted investments, see paragraphs 5 (2) (c), 8 (1) (a), 11 (7), supra. 

Profit and loss account (paragraph 12). — (For meaning see section 149 (7) (b).) 

While the balance sheet is normally regarded as the all important document indicating, as 
it were, the value of a business in tenns of capital, surpluses, liabilities and assets, the profit and 
loss account indicates a company’s capacity to earn profits. Under section 123 (1) of the 1929 
Act, there was no guidance whatsoever as to the information which a profit and loss account 
should contain, and in practice, it seldom contained more than the minimum disclosure, usually 
being confined, for example, to a brief statement 6f ~“ profits, dividends, less management expenses, 
taxation, and debenture interest ”, and perhaps separately therefrom ‘‘ depreciation ”, ” appro- 
priation to reserves ”, and ‘‘ dividends paid ”. This does not imply, of course, that the informa- 
tion was not true or that it was misleading, but rather that it was uninformative to shareholders. 
The reason for this state of aflairs was that the Act of 1929 did not make it incumbent to state 
how the profits had been arrived at or what the true earnings of the company were. 

Those provisions were superseded by the 1947 Act, First Schedule, with which the present 
Schedule corresponds. The new provisions lay down the contents of the profit and loss account 
and indicate the general outline, without attempting a standardised form, that matter being 
left to the companies themselves. 

While it wUl be noted from these provisions that the profit and loss account need not show 
trading figures (for example, of turnover, purchases, staff wages, etc.), it must contain certain 
other information as there provided, and in particular, it should be noted that abnormal and 
extraneous profits, including transfers to and from reserves or provisions must, inter alia, show 
separately from the other items (see paragraphs 12 (1) (d), (e), (f), 14 (6), supra). 

Depreciation. — The Schedule would imply a distinction between depreciation, renewals 
and diminution of value of fixed assets. 

The principle of depreciation implies that profits have been set aside or withheld to provide 
for the renewal of the fixed asset at the end of its life. This is not necessarily the same thing 
as stating that it is a provision for recouping the initial financial outlay incurred, since it may 
mean something more. In that sense there is a difficulty so far as this is concerned, to know 
whether the basis of providing depreciation should be the cost of the asset as shown by the books 
or the cost of renewing it, whatever that may be, in the future. If this is the principle to be 
followed, it would be necessary to provide for a figure of capital cost not merely to the extent 
of recouping the cost of the asset, but the higher cost of replacing it when that time comes. 
This interpretation would appear to be consistent with the provisions of Table A, which provides 
that no dividend shall be paid otherwise than out of profits (see the First Schedule, Table A, 
Part I, article 116), and it follows that true profits cannot be arrived at unless factors such as 
these are taken into account. There is also the general obligation that the annual accounts 
must always show the true financial picture (see section 149). 

Renewals. — The provision should be read with paragraph 5 (2) and (4), supra. The accounting 
principle here is that the original cost of the asset appears in the balance sheet and the cost of 
renewals is charged either (i) direct to revenue, or (ii) to a provision for renewals account. The 
amount of the latter account will have been built up by an accounting process of annual sums 
set aside from revenue for that purpose. This treatment would, it is thought, presuppose 
renewals or replacements and not additions of new items, since the Act speaks of ” replace- 
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ments ” which are provided for (sec paragraph 5 (2) (b) supra), while ibid., sub-paragraph (4) 
serves to clarify that treatment. It would seem, therefore, that the addition of new items should 
be taken to the balance sheet. These provisions do not apply to maintenance expenditure. 

Diminution In value of fixed assets. — These words were probably inserted to include any 
provision made that is not, or has not, the same characteristics as depreciation or provision for 
renewals in the generally understood sense of those terms, and where, but for its inclusion in the 
Schedule, something might be left out of the accounts which ought to be disclosed. For example, 
obsolescence by its very nature, although similar perhaps in ultimate effect, differs in some 
degree from depreciation. The latter term implies something of a slow process, that is, an annual 
provision to renew a fixed asset at the end of its life. The term “ obsolescence ” is based on 
rather different considerations, such as, for example, provision for the cost of a new manu- 
facturing process which may become obsolete through supersession by new and improved methods 
so that the first process becomes redundant. 

Income Tax (paragraph 12 (1) (c)).— In effect, the requirements are that the charge for 
British taxation must show separately as well as the basis on which it is computed. Normally, 
the method is to provide for a reserve for tax on the profits for the period covered by the accounts, 
which means that an estimate has to be made for an amount which the company is likely to 
have to pay. That is one method^ but a company may choose to reserve for tax with reference 
to the profits of the preceding year, or with reference to the fiscal year. Whichever method 
is adopted (and the different methods have by no means been exhausted in the previous 
examples), both the amount and the basis on which it is computed must be shown. It is inter- 
esting to note that the liability to tax is related not only to profits, but to allowances as well, 
and the provisions of the Income Tax Act, 1945, have an important bearing in that respect, 
particularlv with respect to the disparity between the depreciation written off in the books 
and the allowances for “ wear and tear ” and “ initial allowance ”. The expression “ other 
taxation ” used in the context will include profits tax (here too, the basis on which it is computed 
must be stated), property tax (Schedule A), tax deducted from interest payments, and tax 
suffered on dividends or interest received. The provision as to relevant details regarding income 
tax and other taxation is qualified by the words “ w’here practicable ”, although it should be 
noted that any element of that amount which is a reserve for hiture taxation must show separately 
by virtue of the provisions relating to reserves (as to which, see Part IV of this Schedule). 

Redemption of share capital (paragraph 12 (1) (d)). — See section 58. 

Transfers of reserves and provisions (paragraph 12 (1) (e), (f)). — Table A, Part I, article 
117 (see the First Schedule), empowers directors to set aside out of the profits of the company 
such sums as they think proper as reserves. There is now a statutory obligation to disclose 
under separate headings any material sums introduced into the profit and loss account from 
reserves or provisions made in previous periods, or of sums set aside either to a new reserve or 
provision or as an addition to an existing one (see however, paragraph 12 (2)). This requirement 
ties up with the existence and use (i.e. increase or decrease) of such reserve or provision under 
paragraphs 6, 7, supra. For a definition of the terms ‘‘ reserve ”, ” provision ”, see Part IV 
of this Schedule. 

Dividends (paragraph 12 (1) (h)). — See the First Schedule, Tabic A, Part I, articles 114 to 122. 
See also paragraphs 8 (1) (c), 14 (4), supra. It would seem that the latter provision is inconsistent 
with the former provision, since the first authority requires the amount of dividend recommended 
to be stated net. 

Auditors* remuneration (paragraph 13). — As to when the auditors’ remuneration is not 
fixed by the company, see section 159 (7). It would appear that payment to auditors for work 
not related to the audit need not be disclosed. 

Transactions not usually undertaken by the company (paragraph 14 (6) (a)). — I.e. of any 
material expenses, losses, profits or receipts which are either abnormal or extraneous to the 
ordinary transactions of the company. 

Changed accounting basis (paragraph 14 (6) (b)). — I.e. of accounting principles from year 
to year which would have the effect of distorting results as between the years. For example, 
where the basis of valuing work-in-progress had changed, the effect might be to distort the 
profits, and apart from this, there w'ould not be a true basis of comparison for the preceding 
year (as to which, see paragraph 14 (5), supra). 

Part II 

Special Provisions where the Company is a Holding or 
Subsidiary Company 

Modifications of and Additions to Requirements as to Company's own Accounts 

15. — (1) This paragraph shall ai^ply wdiere the company is a holding company, 
whether or not it is itself a subsidiary of another body corporate. 

(2) The aggregate amount of assets consisting of shares in, or amounts owing 
(whether on account of a loan or otherwise) from, the company’s subsidiaries, distinguish- 
ing shares from indebtedness, shall be set out in the balance sheet separately from all the 
other assets of the company, and the aggregate amount of indebtedness (whether on 
account of a loan or otherwise) to the company’s subsidiaries shall be so set out separately 
from all its other liabilities and — 

(a) the references in Part I of this Schedule to the company’s investments shall not 

include investments in its subsidiaries required by this paragraph to be 
separately set out ; and 

(b) i^aragraph 5, sub-paragraph (1) (a) of paragraph 12, and sub-paragraph (2) 

of paragraph 14 of tliis Schedule shall not apply in relation to fixed assets 
consisting of interests in the company’s subsidiaries. 

(3) There shall be shown by way of note on the balance sheet or in a statement or 
report annexed thereto the number, description and amount of the shares in and deben- 
tures of the company held by its subsidiaries or their nominees, but excluding any of those 
shares or debentures in the case of which the subsidiary is concerned as personal 
representative or in the case of which it is concerned as trustee and neither the company 
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nor any subsidiary thereof is beneficially interested under the trust, otherwise than by 
way of security only for the purposes of a transaction entered into by it in the ordinary 
course of a business which includes the lending of money. 

(4) Where group accounts are not submitted, there shall be annexed to the balance 
sheet a statement showing — 

(a) the reasons why subsidiaries are not dealt with in group accounts ; 

(b) the net aggregate amount, so far as it concerns members of the holding company 

and is not dealt with in the company’s accounts, of the subsidiaries' profits 
after deducting the subsidiaries’ losses (or vice versa) — 

(i) for the respective financial years of the subsidiaries ending with or 
during the financial year of the company ; and 

(ii) for their previous financial years since they respectively became the 
holding company's subsidiary ; 

(c) the net aggregate amount of the subsidiaries’ profits after deducting the 

subsidiaries’ losses (or vice versa) — 

(i) for the respective financial years of the subsidiaries ending with or 
during the financial year of the company ; and 

(ii) for their other financial years since they respectively became the 
holding company’s subsidiary ; 

so far as those jiroiits are dealt with, or provision is made for those losses, in 
the company’s accounts ; 

(d) any qualifications contained in the report of the auditors of the subsidiaries on 

their accounts for their respective financial years ending as aforesaid, and 
any note or saving contained in those accounts to call attention to a matter 
which, apart from the note or saving, would properly have been referred to 
in such a cpialification, in so far as the matter which is the subject of the 
qualification or note is not covered by the company’s own accounts and is 
material fi om the point of view of its members ; 
or, in so far as the information required by this sub-paragraph is not obtainable, a 
statement that it is not obtainable : 

Provided that the Board of Trade may, on the application or with the consent of 
the company’s directors, direct that in relation to any subsidiary this sub-paragraph 
shall not apply or shall apply only to such extent as may be provided by the direction. 

(5) Paragraphs (b) and (c) of the last foregoing sub-paragraph shall apply only 
to profits and lo.sses of a subsidiary which may properly be treated in the holding 
company's accounts as revenue profits or losses, and the pr(.)fits or losses attributable to 
any shares in a subsidiary for the time being held by the holding company or any other 
of its subsidiaries shall not (for that or any other purpose) be treated as aforesaid so 
far as they are profits or losses for the period before the date on or as from which the 
shares were acc]uired by the company or any of its subsidiaries, except that they may 
in a proper case be so treated where — 

(a) the company is itself the subsidiary of another body corporate ; and 

(b) the shares were acquired from that body corporate or a subsidiary of it ; 

and for the purpose of determining whether any profits or losses are to be treated as 
profits or losses for the said period the profit or loss for any financial year of the sub- 
sidiary may, if it is not practicable to apportion it with reasonable accuracy by reference 
to the facts, be treated as accruing from day to day during that year and be apportioned 
accordingly. 

(6) Where group accounts arc not submitted, there shall be annexed to the balance 
sheet a statement showing, in relation to the subsidiaries (if any) whose financial years 
did not end with that of the company — 

(a) the reasons why the company’s directors consider that the subsidiaries’ financial 

years should not end with that of the company ; and 

(b) the dates on which the subsidiaries’ financial years ending last before that of 

the company respectively ended or the earliest and latest of those dates. 

16. — (1) The balance sheet of a company which is a subsidiary of another body 
corporate, whether or not it is itself a holding company, shall show the aggregate amount 
of its indebtedness to all bodies corporate of which it is a subsidiary or a fellow subsidiary 
and the aggregate amount of the indebtedness of all such bodies corporate to it, dis- 
tinguishing in each case between indebtedness in respect of debentures and otherwise. 

(2) For the purposes of this paragraph a company shall be deemed to be a fellow 
subsidiary of another body corporate if both are subsidiaries of the same body corporate 
but neither is the other's. 

Consolidated Accounts of Holding Company and Subsidiaries 

17. Subject to the following paragraphs of this Part of this Schedule, the con- 
solidated balance sheet and profit and loss account shall combine the information con- 
tained in the separate balance sheets and profit and loss accounts of the holding company 
and of the subsidiaries dealt with by the consolidated accounts, but with such adjust- 
ments (if any) as the directors of the holding company think necessary. 

18. Subject as aforesaid and to Part III of this Schedule, the consolidated 
accounts shall, in giving the said information, comply, so far as practicable, with the 
requirements of this Act as if they were the accounts of an actual company. 
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19. Sections one hundred and ninety-six and one hundred and ninety-seven of this 
Act shall not, by virtue of the two last foregoing paragraphs, apply for the purpose of 
the consolidated accounts. 

20. Paragraph 7 of this Schedule shall not apply for the purpose of any consolidated 
accounts laid before a company with the first balance sheet so laid after the commence- 
ment of this Act. 

21. In relation to any subsidiaries of the holding company not dealt with by the 
consolidated accounts — 

(a) sub-paragraphs (2) and (3) of paragraph 15 of this Schedule shall apply for 

the purpose of those accounts as if those accounts were the accounts of an 
actual company of which they were subsidiaries ; and 

(b) there shall be annexed the like statement as is required by sub-paragraph (4) 

of that paragraph where there are no group accounts, but as if references 
therein to the holding company’s accounts were references to the consolidated 
accounts. 

22. In relation to any subsidiaries (whether or not dealt with by the consolidated 
accounts), whose financial years did not end with that of the company, there shall be 
annexed the like statement as is required by sub-paragraph (6) of paragraph 15 of this 
Schedule where there are no group accounts. 

NOTES 

Group accounts.— The provisions of Part I of this Sc'hcdule are not wholly app]ical)lc where 
group accounts are concerned, and have been modified to some extent as provided for by tins 
Part of the Schedule. Further exceptions are also provided for in the case of certain classes 
of companies, and such instances arc dealt with in Part III of the Schedule. The Board of 
Trade also have power to modify the requirements in certain cases (sec section 152 (3), 454 (1)). 
Whatever the form of presentation of the accounts of holding companies, the general principle 
prevails that they must give a true and fair view" of the state of the affairs of the group as a whole 
as well as of its profits and losses (see section 152). As to the general provisions of this Act 
dealing with group accounts, sec sections 150 to 153, and for the meaning of “ holding company ” 
and “ subsidiary company ”, see section 154. 

The provisions of this Part of the Schedule supersede those of sections 125 to 127 of tlic 
1929 Act, the latter two provisions having been repealed by section 123 of the 1947 Act and the 
Ninth Schedule, Part I, thereto, while the first mentioned section was considerably strengthened 
by the First Schedule, Part 11, to the 1947 Act as regards the particulars to be given with respect 
to .subsidiaries. The provisions of the 1947 Act (which are here incorporated) came into force 
on July 1, 1948. 

Application of these provisions. — 'Fhese provisions apply to fellow subsidiaries of another 
body corporate as defined by paragraph 16 (2), supra, as well as to sub-subsidiaries (N.B. — the 
term ” subsidiary ” now includes “ sub-subsidiary ” (sec section 154 (paragraph 15 (1)). 

Holding company’s investments comprising shares or indebtedness to and from a sub- 
sidiary (paragraph 15 (2)). — In general, these provisions do not apply in the rase of a holding 
company’s own balance sheet. The effect is that the cost of the shares and the indebtedness 
to and from the subsidiary concerned must show as a separate item in the holding company’s 
own balance sheet (paragraph 15 (2)). Sec, however, paragraph 21, supra. 

Nominee holdings (paragraph 15 (3)). — These provisions tie up with the definition of 
membership of a holding company given in section 154, and accordingly it is now necessary to 
disclose any such holdings as provided for (paragraph 15 (3)). 

Statements required if group accounts are not submitted (paragraph 15 (4)). — It will be 
noted that in general separate information as to subsidiaries is not required by these provisions 
if consolidated accounts are published (sec paragraph 17, supra). Where, however, group 
accounts are not submitted, other equivalent information must be given to the shareholders of 
the holding company at the same time as the holding company’s own accounts are being 
presented, (see section 150). While the Act allows group information to bo presented other than 
by the method of consolidated accounts (sec ihtd.), such as for example, by the 
submission of the individual accounts of all the subsidiaries {ibid.), the position might be 
most confusing to the shareholders and might possibly not give them a true and fair view 
as required by section 152. Accordingly, it is provided that if group accounts are not 
presented, certain supplementary information must also be given, the effect of which is to 
explain to the holding company’s shareholders the true position of their holdings in the total 
enterprise with respect to the profits or losses, that is, of the group as a whole viewed as a single 
undertaking. In the ordinary way, consolidated accounts should be submitted (see section 150), 
but there may be genuine cases where such a course would not be desirable, for example, foreign 
subsidiaries which are subject to exchange restrictions, and so on. In those cases, the reason 
for non-inclusion of such subsidiaries must be given (see paragraph 15 (4) (a), supra). Special 
provisions are also made as to the basis of conversion of foreign currencies in those cases (see 
paragraph 11 (9), supra). 

Where group accounts are not submitted, then certain other information must be given. 
This in effect means (1) a summary of the profits after deducting the losses (or vice versa) of the 
subsidiaries not dealt with in the holding company’s own accounts, so far as concerns its members 
for (a) the period covered by the accounts as well as for (b) previous periods, and (2) the relevant 
amount of the profits or losses, as the case may be, dealt with or for which provision is made 
in the holding company’s accounts for (a) and (b) respectively (paragraph 15 (4) (b), (c)). In 
this way, the shareholders of the holding company obtain a picture of the earnings of their 
subsidiaries, the extent to which they have been dealt with (for example, by way of dividends 
paid), and the amount of profits retained by the subsidiary. 

The effect of the words “ so far as it concerns members of the holding company ” (see 
paragraph 15 (4) (b)), means that the interest of minority shareholders in the capital, reserves, 
and undistributed profits of the subsidiary must be taken into account. It would not appear 
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that such interests would have to be shown as a specific deduction (as to profits) in the state- 
ment referred to previously, although, of course, it would have to be calculated and worded to 
be included as a separate item in the balance sheet of the holding company. 

Pre-acquisition profits or losses (paragraph 15 (5)). — The effect of these provisions, inlet 
alia, is that a holding company must not treat as its revenue for distribution purposes those 
profits earned by a subsidiary before the acquisition of such shares, and conversely, losses prioi 
to acquisition must be treated as capital losses. This rule will not apply in the case of an acquisi- 
tion of a company which is not outside the group, that is with respect to shares changing hands 
within the same group (paragraph 15 (5)). In certain cases, the apportionment of profits or losses 
must be on a time basis {ibid.). In practice, these provisions may cause difficulty, particularly 
in the case of minority interests in a holding company which has not previously prepared con- 
solidated accounts, and where the shares in the subsidiary company were acquired very many 
years ago. If in such case there were undistributed profits at the date of the acquisition of the 
shares, there is by implication the statutory obligation to calculate the profit or loss, as the 
case may be, attributable to the period prior to the date the shares were acquired. 

Inter-company indebtedness ^paragraph 16). — ^These provisions relate to a subsidiary’s 
indebtedness on debentures and otherwise (to be distinguished between), as well as the total 
indebtedness of such other companies to itself. The provisions will also apply to fellow sub- 
sidiaries (paragraph 16 (1)). 

Fellow-subsidiary. — For example, X Ltd., and Z Ltd., are both subsidiaries of Y Ltd., 
but the first two companies are not subsidiaries of each other. For the purposes of these 
provisions, however, they will be regarded as fellow subsidiaries, and the debts between them 
must be aggregated as already explained previously (paragraph 16 (2)). 

Consolidated accounts (paragraph 17). — The general rule is that a consolidated balance 
sheet and profit and loss account must be issued in addition to the holding company’s own 
balance sheet (see generally sections 150, 151). The information to be contained in a consolidated 
balance sheet is similar with certain modifications to that relating to a balance sheet in the case 
of a single company, and in particular must contain a summary of the authorised and issued 
share capital of the holding company and of the reserves, provisions, liabilities and assets of 
the holding company and its subsidiary companies, but with such adjustments as the directors 
of the holding company think necessary. The information, in the case of the holding company, 
will be relevant to the date of its own balance sheet, and in the case of the subsidiary companies, 
at the same date or prior dates at which their balance sheets have been drawn up (see para- 
graph 22, supra, which applies paragraph 15 (6) (b), supra). It should be noted that the pro- 
visions as to the presentation of consolidated accounts are also subject to the exceptions stated 
in Part III of this Schedule. If the balance sheets of any subsidiaries have not been included 
in the consolidated balance sheet, then paragraph 21, supra, will apply. As regards a consoli- 
dated profit and loss account, with the exception of showing particulars of directors’ salaries, 
pensions, etc. (sec paragraph 19, supra), the account, in effect, will show the aggregate earnings 
of the holding company and its subsidiaries so far as concern the members of the holding company. 
'I'he information to be shown in a consolidated profit and loss account, subject to the modifica- 
tions and additions referred to in this Part of the Schedule, will generally be the same as that 
in the case of the profit and loss account of a single company (as to which see paragraphs 12 
to 14), but with such adjustments as the directors of the holding company think necessary. It 
should also be noted that consolidated accounts must be reported upon by the auditors as 
provided for in the Ninth Schedule. In a case where any subsidiary’s profit and loss account 
has not been consolidated, the provisions of paragraph 21, supra, will apply. It would appear 
that the words “ consolidated balance sheet .... shall combine the separate information 
contained in the balance sheets ... of the subsidiaries . . . . ” would mean, inter alia, that the 
names of all the subsidiaries whose figures have been consolidated should be disclosed. 

Adjustments which the directors of the holding company think necessary (paragraph 17). — 
In the case of the consolidated balance sheet, this would include, for example : (i) taking into 
account the interest of minority shareholders in the capital of the subsidiary company, its 
reserves, profits or losses ; (ii) adjustments for the cost of inter-company holdings and their 
par value, and taking account therein of undistributed profits at the date the shares in question 
were acquired. In the case of the consolidated profit and loss account, adjustments will be 
necessary, for example, in connection with (i) eliminating inter-company profits ; (ii) the 
interests of mmority shareholders of the subsidiaries in the consolidated results. 


Part III 

Exceptions for Special Classes of Company 

23. — (1) A banking or discount company shall not be subject to the requirements 
of Part I of this Schedule other than — 

(a) as respects its balance sheet, those of paragraphs 2 and 3, paragraph 4 (so far 

as it relates to fixed and current assets), paragraph 8 (except sub-paragraph 
(1) (d)), paragraphs 9 and 10, and paragraph 11 (except sub-paragraph 
(8)) ; and 

(b) as respects its profit and loss account, those of sub-paragraph (1) (h) of para- 

graph 12, paragraph 13 and sub-paragraphs (1), (4) and (5) of paragraph 14 ; 
but, where in its balance sheet capital reserves, revenue reserves or provisions (other than 
provisions for depreciation, renewals or diminution in value of assets) are not stated 
separately, any heading stating an amount arrived at after taking into account such a 
reserve or provision shall be so framed or marked as to indicate that fact, and its profit 
and loss account shall indicate by appropriate words the manner in which the amount 
stated for the company’s profit or loss has been arrived at. 

(2) The accounts of a banking or discount company shall not be deemed, by reason 
only of the fact that thev do not comply with any requirements of the said Part J from 
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which the company is exempt by virtue of this paragraph, not to give the true and fair 
view required by this Act. 

(3) In this paragraph the expression “ banking or discount company ” means any 
company which satisfies the Board of Trade that it ought to be treated for the purposes 
of this Schedule as a banking company or as a discount company. 

24. — (1) In relation to an assurance company within the meaning of the Assurance 
Companies Acts, 1909 to 1946, which is subject to and complies with the requirements 
of those Acts as respects the preparation and deposit with the Board of Trade of a balance 
sheet and profit and loss account, the foregoing paragraph shall apply as it applies in 
relation to a banking or discount company, and such an assurance company shall also 
not be subject to the requirements of sub-paragraphs (1) (a) and (3) of paragraph 8 
and sub-paragraphs (4) to (7) and sub-paragraph (10) of paragraph 1 1 of this Schedule : 

Provided that the Board of Trade may direct that any such assurance company 
whose business includes to a substantial extent business other than assurance business 
shall comply with all the requirements of the said Part I or such of them as may be 
specified in the direction and shall comply therewith as respects either the whole of its 
business or such part thereof as may be so specified. 

(2) Where an assurance company is entitled to the benefit of this paragraph, then 
any wholly owned subsidiary thereof shall also be so entitled if its business consists only 
of business which is complementary to assurance business of the classes carried on by 
the assurance company. 

(3) For the purposes of this paragraph a company shall be deemed to be the wholly 
owned subsidiary of an assurance company if it has no members except the assurance 
company and the assurance company’s wholly owned subsidiaries and its or their 
nominees. 

25. — (1) A company to which this paragraph applies shall not be subject to the 
following requirements of this Schedule, that is to say — 

(a) as respects its balance sheet, those of paragraph 4 (except so far as the said 

paragraph relates to fixed and current assets) and i)aragraphs 5, 6 and 7 ; 

and 

(b) as respects its profit and loss account, those of sub-paragraph (1) (a), (e) and 

(f) of paragraph 12 ; 

but a company taking advantage of this paragraph shall be subject, instead of the said 
requirements, to any prescribed conditions as respects matters to be stated in its accounts 
or by way of note thereto and as respects information to be furnished to the Board of 
Trade or a person authorised by them to require it. 

(2) The accounts of a company shall not be deemed, by reason only of the fact that 
they do not comply with any requirements of Part I of this Schedule from which the 
company is exempt by virtue of this paragraph, not to give the true and fair view 
required by this Act. 

(3) This paragraph applies to companies of any class prescribed for the purposes 
thereof, and a class of companies may be so prescribed if it appears to the Board of 
Trade desirable in the national interest : 

Provided that, if the Board of Trade are satisfied that any of the conditions pres- 
cribed for the purposes of this paragraph has not been complied with in the case of any 
company, they may direct that so long as the direction continues in force this paragraph 
shall not apply to the company. 

26. Where a company entitled to the benefit of any provision contained in this 
Part of this Schedule is a holding company, the reference in Part II of this Schedule 
to consolidated accounts complying with the requirements of this Act shall, in relation 
to consolidated accounts of that company, be construed as referring to those require- 
ments in so far only as they apply to the separate accounts of that company. 

NOTES 

General note. — This Part exempts a banking or discount company (as defined in paragraph 
23 (3)) from the requirements of Part I of the Schedule, with the exception of the matters stated 
ill ihia.^ sub-paragraph (1) (a) and (b). Such companies are also exempted from disclosing their 
reserves provided they indicate by appropriate words the manner in which they have been 
arrived at {ibid.), but the obligation always to show the true picture remains (paragraph 23 (2)). 
Exemption from certain requirements as to accounts is allowed to an assurance company and 
its subsidiaries or nominees in certain conditions, and the Board of Trade have power to give 
directions in that respect (paragraph 24). The Board of Trade also have power to grant other 
concessions as to accounts to any company prescribed by them for that purpose. A company 
taking advantage of those concessions will be subject to" the conditions imposed by the Board 
of Trade or by other persons so authorised by it. The accounts, in whatever form they are 
presented, must always give a true and fair view of the company’s position. Finally, the Board 
of Trade may withdraw the privilege if the company has not complied with the conditions 
imposed on it (paragraph 25). This privilege is also extended to any consolidated accounts 
of a company coming within this provision, if it is a holding company (paragraph 26). 

The purposes of paragraphs 25 and 26 is to widen the range of companies which, in the 
national interest, it is desirable to have exempted from the full disclosure requirements which 
ordinarily apply to the affairs of a company. This need will arise only if it is in the national 
interest and not merely in the interests of the company or its shareholders. It might ^ply, 
for example, to certain classes of shipping companies. It would appear that the Board of Trade 
when exercising its powers need not give any reason with respect to granting or withdrawing 
the privilege. 
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Part IV 

Interpretation of Schedule 

27. — (1) For the purposes of this Schedule, unless the context otherwise 
requires, — 

(a) the expression “ provision ” shall, subject to sub-paragraph (2) of this para- 

graph. mean any amount written off or retained by way of providing for 
depreciation, renewals or diminution in value of assets or retained by way of 
providing for any known liability of which the amount cannot be determined 
with substantial accuracy ; 

(b) the expression “ reserve ” shall not, subject as aforesaid, include any amount 

written off or retained by way of providing for depreciation, renewals or 
diminution in value of assets or retained by way of providing for any known 
liability ; 

(c) the expression “ capital reserve " shall not include any amount regarded as 

free for distribution through the profit and loss account and the expression 
“ revenue reserve ” shall mean any reserve other than a capital reserve ; 
and in this paragraph the expression “ liability shall include all liabilities in respect of 
expenditure contracted for and all disputed or contingent liabilities. 

(2) Where— 

(a) any amount written off or retained by way of providing for depreciation, 

renewals or diminution in value of assets, not being an amount written 
off in relation to fixed assets before the commencement of this Act ; or 

(b) any amount retained by way of providing for any known liability ; 

is in excess of that which in the opinion of the directors is reasonably necessary for 
the purpose, the excess shall be treated for the purposes of this Schedule as a reserve and 
not as a provision. 

28. For the purposes aforesaid, the expression “ quoted investment " means an 
investment as respects which there has been granted a quotation or permission to deal 
on a recognised stock exchange, or on any stock exchange of repute outside Great 
Britain, and the expression “ unquoted investment ” shall be construed accordingly. 

NOTES 

General note. — Apart from the provisions applicable in the case of banking and other 
exempted companies (as to which, see Part III of this Schedule), ibid,, Part I provides, inter alia, 
that undisclosed reserves or provisions are not allowed (see paragraphs 4, 6, 7, 12, supra). 
This Part of the Schedule defines the terms there used so as to determine whether a reserve 
is free (i.e. a revenue reserve), or not (i.e. a capital reserve), or is a provision for depreciation, 
etc., or a provision against a possible liability, the amount of which cannot be ascertained with 
substantial accuracy. A definition is also given of the terms “ quoted investment ”, “ unquoted 
investment 

Provision (paragraph 27 (1) (a) and (2)), — An amount which is a reasonable estimate of a 
known ” liability ” (which expression is also here defined) is not a provision within the meaning 
of the term here stated. Therefore, any such item should be included with the liabilities on the 
balance sheet. For example, an accrual for telephone charges where the exact amount is not 
known at the date of the balance sheet, but which can be reasonably estimated is not a provision 
as here envisaged, and the item would therefore be included with any other accrued charges 
at that date. In a specific sense, a provision is an amount (not being an amount in excess of 
that which in the opinion of the directors is reasonably necessary for that purpose (see para- 
graph (2), supra)) written off for depreciation, renewals or diminution in value of assets (but 
not as to any such amounts written off in relation to fixed assets before July 1, 1948) {ibid.), 
or it may be so described if one cannot foretell the amount of the liability for which it is provided 
with substantial accuracy at the date of the balance sheet. The latter may be for contingencies 
of various natures which may or may not mature to the extent for which provision has been 
made. Where provisions have been made for contingencies, that is to say, where the amounts 
concerned cannot be reasonably estimated, then it seems clear, subject to the qualification 
mentioned later in these notes, that the provision made, unlike a revenue reserve, is not part 
of the company’s surplus available for distribution. The reason would appear to be (a) in the 
case of a provision for a known liability, that it is subject to a claim, and (b) in the case ot depre- 
ciation, etc., it represents the amount written off a fixed asset over the period of its working life 
(see also the notes on ” depreciation ”, et seq to Part I, paragraph 12 (1) (a), supra). It should 
be noted, however, that there may be cases where inadvertently there has been over provision, 
and special provision is made in those cases except as to any amounts written off, etc., in relation 
to fixed assets before July 1, 1948. But for this provision, the object of these requirements 
might have been defeated in that secret reserves could be created, which is a situation the Act 
desires to avoid, and it is not certain that secret reserves do not exist in the case where the true 
value of a fixed asset is not equivalent to the amount shown in the books at July 1, 1948 (see 
paragraph 5 (1), supra, which permits the net book value of assets at July 1, 1948, to be treated 
as the amount of their value at that date). In general, the requirements as to over provisions 
would work in this way. For example, if a company provides £2,000 for a known liability, the 
amount of which at that time could not be determined wdth reasonable accuracy, and the claim 
as ultimately met was for £500, then under these regulations, the excess of £1,500 must be 
treated as a revenue reserve. Accordingly, the transfer of that item to revenue reserve becomes 
subject to the disclosure requirements of the Act in all respects both as to its existence and 
movement (see Part I, paragraphs 6, 7, 12 of this Schedule, supra). 

Reserve (paragraph 27 (1) (b)). — The terra as here defined denotes something in the nature 
of a surplus excluding, however, any amount which can be properly regarded as a provision 
as defined in paragraph 27 (1) (a), supra, but subject, nevertheless, to the declaratory provisions 
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of ibid., sub-paragraph (2), supra. For example, a reserve may be in the nature of realised 
or unrealised surpluses of fixed assets as well as amounts set aside through the profit and loss 
account for general purposes. Reserves are of two kinds (see paragraph 27 (1) (c), supra). 

Capital and revenue reserves (paragraph 27 (1) (c)). — A capital reserve will include any 
amount which is not available for distribution through the profit and loss account, such as, for 
example, share premiums. A revenue reserve is, in effect, any amount which is legally available 
for distribution as dividend. The latter, therefore, differs from both a capital reserve and a 
provision in that it is a free or open reserve. The language of the Schedule defines a revenue 
reserve rather in a negative way, that is, by stating w’hat it is not, while on the other hand, the 
Schedule is positive with regard to a capital reserve. 

Definitions. — “ Director “ recognised stock exchange ” (section 455 (1)). 


NINTH SCHEDULE Section 162. 


Matters to be expressly stated in Auditors' Report 

1. Whether they have obtained all the information and explanations which to 
the best of their knowledge and belief were necessary for the purposes of their audit. 

2. Whether, in their opinion, proper books of account have been kept by the 
company, so far as appears from their examination of tho.se books, and proper returns 
adequate for the purposes of their audit have been received from branches not visited 
by them. 

3. — (1) Whether the company’s balance sheet and (unless it is framed as a con- 
solidated profit and loss account) profit and loss account dealt with by the rejicrt are 
in agreement with the books of account and returns. 

(2) Whether, in their opinion and to the best of their information and according 
to the explanations given them, the said accounts give the information required by this 
Act in the manner so required and give a true and fair view — 

(a) in the case of the balance sheet, of the state of the company's affairs as at the 

end of its financial year ; and 

(b) in the case of the profit and loss account, of the profit or loss for its financial 

year ; 

or, as the case may be, give a true and fair view thereof subject to the non-disclosure 
of any matters (to be indicated in the report) which by virtue of Part III of the Eighth 
Schedule to this Act are not required to be di.scloscd. 

4. In the case of a holding company .submitting group accounts whether, in their 
opinion, the group accounts have been properly prepared in accordance with the pro- 
visions of this Act .so as to give a true and fair view of the state of affairs and profit or 
loss of the company and its subsidiaries dealt with thereby, so far as concerns members 
of the company, or, as the ca.se may be, so as to give a true and fair view thereof subject 
to the non-disclosure of any matters (to be indicated in the report) which by virtue 
of Part III of the Eighth Schedule to this Act are not required to be disclosed. 

NOTES 

I'hc Srhcdulc relates to section 162 and incorporates the provisions of the Second Schedule 
of the 1947 Act as applied to section 22 of that Act. The latter provisions came into force 
on July 1, 1948. 

The effect of the Schedule is to set out the statements to be contained in the auditors’ 
report in lieu of those under section 134 of the 1929 Act. 

* For a suggested form of report to comply wdth these requirements, see Appendix II, Forms 
Nos. 5 and 6. 

Auditors’ right of access to books. — The auditors’ right of access to the books, accounts 
and vouchers of the company is not qualified by the Act (see section 162 (3)). That position 
was also covered by the 1929 Act. The auditor is now entitled, however, to require from the 
directors such information and explanations as may be necessary for the purposes of the audit. 
Such rights should obviously be exercised if the auditor thinks that the directors are withholding 
certain financial information from him which perhaps they might not wash him to find out. 
This right of access is not necessarily limited to the books of account, and would, for example, 
apply to the inspection of documents relating to patent rights to determine whether or not in 
fact that patent was being used by the coniijany. The value of the patent concerned might be 
included among the assets in the" balance sheet, and if, for example, it had been discontinued 
some time ago, it would be the auditors’ duty to mention it in his report. This is not to say 
that he is qualified to state whether or not the patent was good or bad, but simply to state 
that it was not being used and consequently that it did not have the value assigned to it. It 
the auditor was refused the inspection of the document which he thought it was necessary for 
him to see, he would have to qualify his report accordingly, and the explanation would then 
have to come from the directors. 

On the question of the books of the company, it is not of course for the directors to decide 
which books are necessary for the auditor to see, it being for the auditor to judge w'hat is necessary 
for the purpose of his audit (see section 162 (3)). The effect of this provision is that it is left 
to the auditor to decide what he will accept as sufficient for that purpose. 
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Auditors* report In the case of consolidated accounts where there are different auditors from the 
holding company’s auditors. — I.e. where the subsidiary company has different auditors from the 
holding company’s auditors. It is not unusual for a different auditor to audit the affairs of a 
subsidiary, and there is nothing in the Act to suggest that this is not i)ermissible. It would 
seem (by implication (see paragraph 15 (4) (d), supra))^ that the auditors of the holding company 
would be entitled to rely on the certificate of another firm acting as auditors to one of the sub- 
sidiary companies. It should be noted, however, that the holding company’s auditors are prima 
jade responsible for the group accounts audited by them, and what the legal position of such 
auditors is in relation to audit work carried out by other auditors on subsidiary work is not 
quite clear with regard to errors committed by the latter. A similar question may arise in 
connection with the company’s own system of internal check and to how far the auditor may 
rely thereon. The Act, however, does nothing to relieve the auditor of his responsibility while 
on audit and the general principle applies, namely, that the matter is left to him to decide how 
he does a particular audit. That is his work and responsibility, and in the case of an internal 
audit, it would, of course, be part of his duties to check what the company staff were doing. 
It is, therefore, for him alone to decide whether to accept the audit work of the internal staff 
in relief of his own duties. 

Books of Account. — See also sections 147, 331, 340, 436. 

Company’s balance sheet and profit and loss account. — See section 149, and the Eighth 
Schedule, Part I. 

Consolidated profit and loss account. — Sec section 151, and the Eighth Schedule, Parts I 
and II. 

True and fair view. — See section 149. 

Group accounts. — Sec sections 150-152. 

Definitions. — “ Holding company ”, ” subsidiary company ” (section 154) ; ” accounts” 
“ book and/or paper ”, ” company ”, “ financial year ”, ” group accounts ” (section 455 (1)). 


Section 277. 


TENTH SCHEDULE 


Orders in Course of Winding Up pronounced in Vacation in Scotland 

Part I 

Orders which are to be final 

Orders under section two hundred and sixty-four as to the time for proving debts 
and claims. 

Orders under section two hundred and sixty-eight as to the attendance of, and 
production of documents by, persons indebted to, or having property of, or information 
as to the affairs or property of, a company. 

Orders under section three hundred and forty-six as to meetings for ascertaining 
wishes of creditors or contributories. 

Orders under section three hundred and forty-nine as to the examination of 
witnesses in regard to the property or affairs of a company. 

Part II 

Orders which are to take effect until Matter 
disposed of by Inner House 

Orders under section two hundred and twenty-six, two hundred and thirty-one, 
two hundred and fifty-six, three hundred and ninety-seven, four hundred and two 
or four hundred and three restraining or permitting the commencement or the con- 
tinuance of legal proceedings. 

Orders under subsection (4) of section two hundred and thirty-eight limiting the 
powers of provisional liquidators. 

Orders under section two hundred and forty-two, three hundred and four or three 
hundred and fourteen appointing a liquidator to fill a vacancy, or appointing (except 
to fill a vacancy caused by the removal of a liquidator by the court) a liquidator for a 
winding up voluntarily or subject to supervision. 

Orders under section two hundred and forty-five sanctioning the exercise of any 
power by a liquidator other than the powers specified in paragraphs (c), (d), (e) and (f) 
of subsection (1). 

Orders under section two hundred and fifty-eight requiring the delivery of property 
or documents to the liquidator. 

Orders under section two hundred and seventy-one as to the arrest and detention 
of an absconding contributory and his property. 

Orders under section three hundred and eleven for continuance of winding up 
subject to supervision. 

NOTE 

This Schedule, which relates to section 277, reproduces the substance of the Eighth Schedule 
to the 1929 Act. 
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ELEVENTH SCHEDULE 


Section 315. 


Provisions of this Act which do not apply in the case of a Winding 
Up subject to Supervision of the Court 


Section 

235. 

236. 

237. 

238. 

239. 

240. 

241. 

242 (except 
subs. (5)). 

246. 

247. 

248. 

249. 

250. 

251. 

252. 

253. 

254. 

255. 

263. 

270. 

273. 

368. 


Subject Matter 

Statement of company's affairs to be submitted to official receiver. 
Report by official receiver. 

Power of court to appoint liquidators. 

Appointment and powers of provisional liquidator. 

Appointment, style, etc., of liquidators in England. 

Provisions where person other than official receiver is appointed 
liquidator. 

Provisions as to liquidators in Scotland. 

General provisions as to liquidators. 

Exercise and control of liquidator's powers in England. 

Books to be kept by liquidator in England. 

Payments of liquidator in England into bank. 

Audit of liquidator’s accounts in England. 

Control of Board of Trade over liquidators in England. 

Release of liquidators in England. 

Meetings of creditors and contributories to determine whether com- 
mittee of inspection shall be appointed. 

Constitution and proceedings of committee of inspection. 

Powers of Board of Trade in England where no committee of inspection. 
Additional powers of committee of inspection in Scotland. 
Appointment in England of special manager. 

Power in England to order public examination of promoters and 
officers. 

Delegation to liquidator of certain powers of court in England. 

Power in England to appoint official receiver as receiver for debenture 
holders or creditors. 


NOTE 

This Schedule, which relates to section 315, ante, corresponds with the Ninth Schedule to 
the 1929 Act, which it reproduces in substance. 


TWELFTH SCHEDULE 


Section? 425, 454. 


Fees to be paid to the Registrar of Companies 


Part I 


Table of Fees 


Matter in respect of which 

Fee is payable Amount of Fee 

For registration of a company If the nominal capital does not exceed £2,000, the sum 
limited by shares. of £2. 

If the nominal capital exceeds £2,000 but does not 
exceed £5,000, the sum of £2 with the addition of £1 
for each £1,000 or part of £1,000 of nominal capital 
in excess of £2,000. 

If the nominal capital exceeds £5,000 but does not 
exceed £100,000, the sum of £5 with the addition 
of 5s. for each £1,000 or part of £1,000 of nominal 
capital in excess of £5,000. 

If the nominal capital exceeds £100,000, the sum of 
£28 15s. Od. with the addition of Is. for each £1,000 
or part of £1,000 of nominal capital in excess of 
£ 100 , 000 . 
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Matter in respect of which 
Fee is payable 


Amount of Fee 


For registration of a company 
not having a share capital. 


For registration of a company 
limited by guarantee and 
having a share capital or an 
unlimited company having 
a share capital. 

For registration of an increase 
in tlie share capital of any 
company. 


For registration of an increase 
in the membersliip of a 
company limited by guaran- 
tee or an unlimited com])any. 


For registration of any exist- 
ing company except such 
companies as are by this 
Act exempted from payment 
of fees in respect of regis- 
tration under this Act, 

For registering any document 
by this Act required or 
authorised to be registered 
or required to be delivered, 
sent or forwarded to the 
registrar other than the 
memorandum or the ab- 
stract required to be deliv- 
ered to the registrar by a 
receiver or manager, the 
statement required to be 
sent to the registrar by the 
liquidator in a winding up 
in England or a document 
required to be delivered 
under section four hundred 
and sixteen of this Act. 

For making a record of any 
fact by this Act required or 
authorised to be recorded 
by the registrar. 


If the number of members stated in the article does 
not exceed 25, the sum of £2. 

If the number of members stated in the articles exceeds 
25, but does not exceed 100, the sum of £2 with the 
addition of /I for each 25 members or fraction oJ 
25 members in excess of the first 25. 

If the number of members stated in the articles 
exceeds 100 but is not stated to be unlimited, the 
sum of £5 with the addition of 5s. for each 5C 
members or fraction of 50 members after the first 
100. 

If the number of members is stated in the articles 
to be unlimited, the sum of /20. 

The same amount as would be charged for registration 
if the company were limited by shares or the same 
amount as would be so charged if the company 
had not a share capital, whichever is the higher. 

An amount equal to the difference (if any) between 
the amount which would have been j'^S-yable on 
first registration by reference to its capital as 
increased and the amount which would have been 
so payable by reference to its capital immediately 
before the increase. 

An amount equal to the difference (if any) between 
the amount which would have been payable on first 
registration by reference to its membership as 
increased and the amount which would have been so 
payable by reference to its membership immediately 
before the increase. 

The same amount as is charged for registering a new 
company. 


Five shillings. 


Five shillings. 


Part II 

Limitations on Operation of Part I 

1. Where in the case of a company limited by guarantee and having a share 
capital or an unlimited company having a share capital, an increase of share capital 
is made at the same time as an increase of membership, the company shall pay whichever 
fee is the higher, but not both. 

2. The total of the fees payable by any company by reference to its membership 
shall in no case exceed twenty pounds. 

3. The total of the fees payable by any company by reference to its share capital 
or of the fees payable by it by reference to its membership and the fees payable by it 
by reference to its share capital, shall in no case exceed fifty pounds. 
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NOTES 

The Schedule reproduces Schedule X of the 1929 Act, as amended by section 81 of the 1947 
Act, and as applied to the provisions of the latter Act by ibid., section 122 (7) and the Eighth 
Schedule. The last-mentiined provisions, so far as they affect this Schedule, came into force 
on July 1, 1948. See section 425. 

Effect of change. — Section 81 of the 1947 Act amended the provisions of the Tenth 
Schedule ot the 1929 Act (with which the present Schedule corresponds) by making 
special provision in the case of doinpanies limited by guarantee or unlimited companies where 
either type of company has a share capital, with the purpose of preventing evasion of payment 
of high fees appropriate to a high membership by the device of having a small share capital. It 
is accordingly provided that if the fees which would have been paid on the basis of membership 
would be higher than those paid on the basis of the amount of the company’s share capital the 
higher fee is payable on registration. For that purpose, it was also provided that the articles 
of such a company must state the number of members with which it is proposed to be registered, 
notwithstanding that it has a share capital (see section 7). It is further provided that the appro- 
priate fee is payable on registration of an increase of membership as well as on registration of 
an increase of share capital, but where an increase is registered under both heads, the fee payable 
is the higher of the two, but not both (see Part II, supra). For example, if the company was 
registered with 50 members and £2,000 capital, the fee on the original registration will be £3 
(the amount payable in respect of 50 members, which is higher than the £2 payable in respect 
of £2,000 capital). If the members arc increased to 75, the additional 25 members must be 
registered, and a further fee of £1 is payable. If, on a separate occasion, the capital is increased 
to £3,500, a further fee of £2 is payable in respect of the additional £1,500 capital. If, however, 
both increases are registered simultaneously, the £2 payable in respect of the capital only, being 
the higher, is the appropriate fee, the further fee of £1 in respect of the members not being 
payable. 

In the case of any increase, whether of membership or share capital, the fee payable on 
registration of such increase is calculated as though the increased membership or capital, as the 
case may be, had formed part of the original capital or membership at the time of registration, 
allowance being made for the fee already paid. For example, if £2,000 capital had already been 
registered, and a fee of £2 paid in respect thereof, if an additional £1,000 is regist(*red, the fee 
is £1, not £2, as on an original registration. If, thereafter, an additional £3,000 is registered, 
£2 will be payable in respect of the first £2,000 thereof, making, with the amount already regis- 
tered, £5,000, and 5s. in respect of the remaining £1,000, this now being the excess over £5,000. 
Similarly, if 50 members were originally registered and a fee of £3 paid, if another 100 members 
are registered, £2 will be payable in respect of the first 50, making £5 in respect of the first 100 
members, and another 5s. in respect of the remaining 50. If both an increase of membership 
and of capital is registered at the same time, the higher fee only is payable, but not both. 

In no case will the fee in respect of memborship, however, exceed £20, or, in respect of 
capital, £50. Where the fee is calculated by reference to both membership and capital, the 
maximum is £50 (sec Part II, supra). 

General note. — The Board of Trade has power, by statutory instrument, to alter this 
Schedule (sec section 454 (2)). In the case of companies registered with limited liability, ad 
valorem stamp duty is also payable (sec Stamp Act, 1891, section 112 ; Finance Act, 1933, 
section 41 (1)). The duty on an increase must be paid, although the new shares arc merely 
substituted for cancelled or other shares {Midland Rati. Co. v. A.-G., [1902] A.C. 171 ; 10 Digest 
1114, rm). 

Definitions. — “ Company limited by shares ”, ” company limited by guarantee ”, ” un- 
limited company ” (section 1) ; ” member ” (section 26) ; ” company ”, “ document ”, 

” existing company ”, ” registrar of companies ”, ” share ” (section 455 (1)). 


TPIIRTEENTH vSCHEDULE Sections 43:i, 454. 


Form of vStatement to be published by Banking and Insurance Companies 
AND Deposit, Provident or Benefit Societies 

* The share capital of the company is , divided into 

shares of each. 

The number of shares issued is 

Calls to the amount of pounds per share have been made, under which 

the sum of pounds has l3ccn received. 

The liabilities of the company on the first day of January {or July) were — • 

Debts owing to sundry persons by the company, 

On judgment, £ 

On specialty, £ 

On notes or bills, £ 

On simple contracts, £ 

On estimated liabilities, £ 


* If the company has no share capital the portion of the statement relating to capital and shares must 
be omitted. 
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The assets of the company on that day were — 

Government securities [stating them] 

Bills of exchange and promissory notes, £ 

Cash at the bankers, £ 

Other securities, £ 

NOTE 

This Schedule, which relates to section 433, reproduces the Seventh Schedule to the 1929 
Act. As to the power of the Board of Trade to alter the provisions of this Schedule, see section 
454 (2). 


Section 435. 


FOURTEENTH SCHEDULE 


Provisions of this Act applied to Unregistered Companies 


Subject matter 
Prospectuses and 
allotments. 


Annual return 


Accounts and audit 


Investigations 


Register of directors 
and secretaries. 

Registration of docu- 
ments, enforce- 
ment and other 
supplemental mat- 
ters. 


Provisions applied 
Sections thirty-seven to forty- 
six, fifty, fifty-one and 
fifty-five, and the Fourth 
Schedule. 


Sections one hundred and 
twenty-four to one hundred 
and twenty-nine and four 
hundred and thirty-two, 
and the Sixth and Seventh 
Schedules. 


Sections one hundred and 
forty-seven to one hundred 
and sixty-three, one hun- 
dred and ninety-six, one 
hundred and ninety-seven 
and four hundred and 
thirty-three, the Eighth 
Schedule (except sub-para- 
graphs (a) to (d) of para- 
graph 2, sub-paragraphs 
(c), (d) and (e) of para- 
graph 3 and sub-paragraph 
(1) (c) of paragraph 8) and 
the Ninth Schedule. 

Sections one hundred and 
sixty-four to one hundred 
and seventy-five. 

Section two hundred. 

Sections one hundred and 
ninety-eight, four hundred 
and twenty-five to four 
hundred and twenty-eight, 
four hundred and thirty-six 
to four hundred and thirty- 
eight, four hundred and 
forty to four hundred and 
forty-six and four hundred 
and fifty, subsection (1) of 
section four hundred and 
fifty-four, section four hun- 
dred and fifty-five and the 
Twelfth and Fifteenth 
Schedules. 


Limitations on Application 

To apply so far only as may 
be specified by regulations 
made by the Board of 
Trade and to such bodies 
corporate as may be so 
specified. 

Not to apply so as to require 
particulars in respect of any 
period before the com- 
mencement of this Act, and 
as respects any period 
thereafter to apply so far 
only as may be specified as 
aforesaid and to such bodies 
corporate as may be so 
specified. 

To apply so far only as may 
be specified as aforesaid 
and to such bodies corpor- 
ate as may be so specified. 


To apply so far only as they 
have effect in relation to 
provisions applying by vir- 
tue of the foregoing entries 
in this Schedule. 


NOTE 

This Schedule, which relates to section 435, reproduces the Sixth Schedule to the 1947 Act 
which came into force on July 1, 1948. 
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FIFTEENTH SCHEDULE Section 438. 


Provisions Referred to in Section 438 of this Act 


Section or 

provision of Subject matter 

Schedule 


15 

30 

38 

48 

52 

95 

96(1).. 

97 

106 

109 

125 (except 
para, (a) of 
subs.(l)). 


128 



129 

(»)' 


130 



162 

(1)'. 

(3) 

181 



305 



372 

(2)' 


374 



407 



409 



410 



411 



451 



Sch. 

Vl’, 

Part 

paras. 2, 

4, 6. 


Conclusivenebs of certificate of incorporation. 

Statement in lieu of prospectus to be delivered to registrar by 
company on ceasing to be private company. 

Matters to be stated and reports to be set out in prospectus. 

Prohibition of allotment in certain cases unless statement in lieu of 
prospectus delivered to registrar. 

Return as to allotments. 

Registration of charges created by companies registered in England. 

Duty of company to register charges created by company. 

Duty of company to register charges existing on property acquired. 

Application of Part III to charges created, and property subject to 
charge acquired, by company incorporated outside England. 

Restrictions on commencement of business. 

Particulars in annual return of company not having a share capital. 


Certificates to be sent by private company with annual return. 

Certificate of satisfaction of conditions constituting a company an 
exempt private company. 

Statutory meeting and statutory report. 

Auditors' report and right to information and explanations. 

Restrictions on appointment or advertisement of director. 

Notice by liquidator of his appointment. 

Abstract of receiver’s receipts and payments. 

Delivery to registrar of accounts of receivers and managers. 

Documents, etc., to be delivered to registrar by oversea companies 
carrying on business in Great Britain. 

Return to be delivered to registrar by oversea company where 
documents, etc., altered. 

Accounts of oversea company. 

Obligation to state name of oversea company, whether limited, and 
country where incorporated. 

Annual report by Board of Trade. 

Particulars in annual return of company having a share capital. 


NOTE 

This Schedule relates to section 438, and reproduces the Eleventh Schedule to the 1929 
Act, as amended by sections 22 (1), 55 (2), 67 (7), 84 (7) and 112 (3) of the 1947 Act, which came 
into force on July 1, 1948. As to these last-mentioned provisions, see sections 156 (1), 372 (7) 
and 438, ante. 


SIXTEENTH SCHEDULE Section 456 


Amendments of other Acts 

The Assurance Companies Acts, 1909 to 1946 
1. The Assurance Companies Acts, 1909 to 1946, shall have effect as if — 

(a) for subsection (4) of section two of the Assurance Companies (Winding Up) 
Act, 1933, as substituted by the Assurance Companies (Winding Up) Act, 
1935, there were substituted the following subsection : — 

" (4) Where an appointment is made under this section the provisions 
of sections one hundred and sixty-six and one hundred and sixty-seven 
of the Companies Act, 1948, shall apply with respect to an inspector 
appointed under this section in like manner as they apply to an inspector 
appointed under section one hundred and sixty-four of that Act, and 
any such refusal as under subsection (3) of the said section one hundred 
and sixty-seven is, or might be, made the ground of the punishment of 
an officer or agent of the company or other body corporate whose 
affairs arc investigated by virtue of the said section one hundred and 
sixty-six, shall also be a ground on which the company may, on the 
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petition of the Board of Trade presented by leave of the court, be 
wound up by the court in accordance with the provisions of the 
Companies Act, 1948 " ; and 

(b) the powers conferred on the Board of Trade and the Industrial Assurance 

Commissioner respectively by virtue of subsection (3) of section seven 
of the Assurance Companies Act, 1946, to make regulations providing for 
the modification, in consequence of the passing of that Act, of the forms 
set out in the Schedule to the Assurance Companies Act, 1909, extended 
to the modification, having regard to the provisions of the Eighth Schedule 
to this Act, of any form set out in the Schedules to either of those Acts. 

The Prevention of Fraud (Investments) Act, 1939 

2.— (1) Subsection (2) of section two of the Prevention of Fraud (Investments) 
Act, 1939, shall have effect as if for paragraphs (b), (c) and (d) thereof there were 
substituted the following paragraphs : — 

“ (b) issuing any prospectus to which — 

(i) section thirty-eight of the Companies Act, 1948, applies or would 
apply if not excluded by paragraph (b) of subsection (5) of that section 
or by section thirty-nine of that Act ; or 

(ii) section four hundred and seventeen of that Act applies or would 
ap})ly if not excluded by paragraph (b) of subsection (5) of that section 
or by section four hundred and eighteen of that Act ; 

(c) issuing any document relating to securities of a corporation incorporated in 

Cireat Jhdtain which is not a registered company, being a document which — 

(i) would, if the corporation were a registered company, be a 
ptospcctus to which section thirty-eight of the Companies Act, 1948, 
applies or would apply if not excluded by paragraph (b) of subsection (5) 
of that section or by section thirty-nine of that Act ; and 

(ii) contains all the matters and is issued with the consents which, 
by virtue of sections four hundred and seventeen and four hundred and 
nineteen of that Act it would have to contain and be issued with if the 
corporation were a company incorporated outside Great Britain and 
the document were a prospectus issued by that company ; and 

(d) issuing any form of application for shares in, or debentures of, a corporation 

together with — 

(i) a prospectus which complies with the requirements of section 
thirty-eight of the Companies Act, 1948, or is not required to comply 
therewith because excluded by paragrapli (b) of subsection (5) of that 
section or by section thirty-nine of that Act, or complies with the 
requirements of Part X of that Act relating to prospectuses and is not 
issued in contravention of section four hundred and nineteen of that 
Act ; or 

(ii) in the case of a corporation incorporated in Great Britain whic]i 
is not a registered company, a document containing all the matters 
and issued with the consents mentioned in sub-paragraph (ii) of para- 
graph (c) of this subsection". 

(2) Subsection (2) of section thirteen of the said Act shall have effect as if for 
paragraphs (a) and (b) thereof there were substituted the following paragraphs : — 

" (a) in relation to any distribution of a prospectus to which section thirty-eight 
of the Companies Act, 1948, applies or would apply if not excluded by 
jiaragraph (b) of subsection (5) of that section or by section thirty-nine 
of that Act or section four hundred and seventeen of that Act applies or 
would apply if not excluded by paragraph (b) of subsection (5) of that 
section or by section four hundred and eighteen of that Act, or in relation 
to any distribution of a document relating to securities of a corporation 
incorporated in Great Britain which is not a registered company, being a 
document which — 

(i) would, if the corporation were a registered company, be a pros- 
pectus to which the said section thirty-eight applies or would apply if 
not excluded as aforesaid ; and 

(ii) contains all the matters and is issued with the consents which, 
by virtue of sections four hundred and seventeen and four hundred and 
nineteen of that Act it would have to contain and be issued with if the 
corporation were a company incorporated outside Great Britain and the 
document were a prospectus issued by that company ; 

(b) in relation to any issue of a form of application for shares in, or debentures 
of, a corporation, together with — 

(i) a prospectus which complies with the requirements of section 
thirty-eight of the Companies Act, 1948, or is not required to comply 
therewith because excluded by paragraph (b) of subsection (5) of that 
section or by section thirty-nine of that Act, or complies with the require- 
ments of Part X of that Act relating to prospectuses and is not issued 
in contravention of section four hundred and nineteen of that Act, or 
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(ii) in the case of a corporation incorporated in Great Britain which 
is not a registered company, a document containing all the matters and 
issued with the consents mentioned in sub-paragraph (ii) of paragraph (a) 
of this subsection, 

or in connection with a bona fide invitation to a person to enter into an 
underwriting agreement with respect to the shares or debentures, or". 

3. Sub-paragraph (iii) of paragraph (a) of subsection (3) of the said section thirteen 
shall have effect as if for the words " a subsidiary company as defined by section one 
hundred and twenty-seven of the Companies Act, 1929 ", there were substituted the 
words " a subsidiary company as defined by section one hundred and fifty-four of the 
Companies Act, 1948 ". 

The Companies Act, 1947 

4. At the end of section fifty -eight of the Companies Act, 1947, there shall be 
added the following subsection : — 

" (4) In this section the expression " director " includes any person occupying 

the position of director by whatever name called." 

5. — (1) Subsections (1), (4) and (5) of section one hundred and fifteen of the 
Comjjanies Act, 1947, shall have effect subject to the amendments respectively set 
out in sub-paragraphs (2), (3) and (4) of this paragraph. 

(2) In sub.section (1), for the words " subsections (1) to (6) of the section of this 
Act relating to preferential payments in a winding up " there shall be substituted 
the words " section ninety-one of this Act." 

(3) In subsection (4), for the w'ords " The provisions of this Act relating to a 
fraudulent preference of a surety or guarantor", there shall be substituted the words 
" Section ninety-two of this Act". 

(4) In subsection (5), for the words " The provisions of this Act relating to the 
liability in respect of a rentcharge on land disclaimed under section two hundred and 
sixty-seven of the principal Act", there shall be substituted the words " Section 
ninety-nine of this Act". 

6. In subsection (3) of section one hundred and seventeen of the Companies 
Act, 1947, for the words from " and subsections (3) to (6) " to the end of the sub- 
section there shall be substituted the words " and section one hundred and sixty-seven 
of the Companies Act, 1948, subsection (1) of section one hundred and sixty-eight 
thereof and so much of subsection (2) of that section as relates to forwarding a copy 
of the inspector’s report to the registered office of the company shall apply in relation 
to an inspector appointed under this section as they apply in relation to an inspector 
appointed under section one hundred and sixty-four of that Act, but with the 
substitution for references to the company or other body corporate and its affairs of 
references to the manager under the scheme and to the administration of the scheme". 

NOTES 

See section 456. 

The Schedule, as to paragraphs 1 to 3, corresponds with section 118 of the 1947 Act, which, 
as to subsection (3) (a), came into force on December 1, 1947, and as to the remainder, on July 1, 
1948. Paragraphs 4 to 6 are consequential on the sections of the 1947 Act there mentioned 
remaining in force after July 1, 1948, after the remainder of that Act was repealed (see section 
459, ante, and the Seventeenth Schedule, post). 

General note. — The amendments to the Assurance Companies Acts, 1909 to 1946, and the 
Prevention of Frauds (Investments) Act, 1939, which applied certain provisions of the 1929 
Act, are consequential on the changes introduced by the present Act and are designed to bring 
those Acts into conformity with the present Act. 

Sections 58, 115 and 117 of the 1947 Act remain in operation, and the provisions of para- 
graphs 4 to 6, supra, are in the nature of tidying up amendments, so that these provisions of 
thfe 1947 Act may be as selt-coiitaincd as possible. 


SEVENTEENTH SCHEDULE Section 459. 


Enactments Repealed 
Part I 


General Repeals 


Session and 
Chapter 

Short Title 

Extent of Repeal 

19 & 20 Geo. 5 
c. 23. 

The Companies Act, 1929. 

The whole Act. 

24 & 25 Geo. 5 

The Workmen’s Compen- 

In section three, in subsection (6), 
the words from " and (b) " to 

c. 23. 

sation (Coal Mines) Act, 


1934. 

the end of paragraph (c), and 
the words " or the company, as 
the case may be' . 
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Session and 

Chapter Short Title 


25 & 26 Geo. 5 The Unemployment Insur- 

c. 8. ance Act, 1935. 

26 Geo. 5 & 1 The National Health Insur- 

Edw. 8 c. 32. ance Act, 1936. 

1 Edw-. 8 & 1 The Finance Act, 1937. 

Geo. 6 c. 54 


2 & 3 Geo. 6 The War Risks Insurance 
c. 57. Act, 1939. 

5 & 6 Geo. 6 The Finance Act, 1942. 
c. 21. 


7 & 8 Geo. 6 The Reinstatement in Civil 
c. 15. Employment Act, 1944. 


9 & 10 Geo. 6 The National Insurance 

c. 62. (Industrial Injuries) Act, 

1946. 

9 (fe 10 Geo. 6 The National Insurance 

c. 67. Act, 1946. 

10 & 11 Geo. 6 The Companies Act, 1947. 
c. 47. 



Extent of Repeal 


In section twenty, subsection (1). 


In section one hundred and 
seventy-seven, subsection (1). 

In Part III of the Fifth Schedule, 
in paragraph 5, the words from 
“ in the winding up to "that 
charge '* and the words " and 
companies". 

Section five. 


In section twenty, subsections (2) 
and (3), and in subsection (4) 
the words " and the last fore- 
going subsection shall not apply 
to a company registered in 
Scotland". 

In section eighteen, subsections (2) 
and (3), and subsection (4) so 
far as it relates to those sub- 
sections. 

In section seventy-one, subsection 
(1), and in the Ninth Schedule 
the entry relating to the Com- 
panies Act, 1929. 

In section fifty-five, subsection (1). 


Sections one to fifty-seven and 
fifty-nine to ninety. 

In section ninety-one, subsection 
(3), in subsection (4) the words 
" and two hundred and ninety- 
eight", in subsection (5) the 
words from " and in relation to " 
to the end of the subsection, 
and subsections (7) and (8). 

In section ninety-two, subsection 
(!)• 

Sections ninety-three to ninety- 
eight and one hundred to one 
hundred and fourteen. 

In .section one hundred and fifteen, 
in subsection (1), the words 
" other than a company withfn 
the stannaries " and the words 
from " and also " to the end of 
the subsection. 

Sections one hundred and eighteen 
to one hundred and twenty-one. 

In section one hundred and 
twenty-two, in subsection (1), 
the words from " and, except " 
to the end of the subsection, 
and subsections (2) to (7). 

In section one hundred and 
twenty-three, in subsection (1), 
the words from " and this Act " 
to the end of the subsection, and 
subsection (3) so far as it relates 
to Part I of the Ninth Schedule. 

The First to Eighth Schedules, 
and Part I of the Ninth 
Schedule. 
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Part II 


Provisions of the Companies Act, 1947, repealed except for purposes of 

SECTION ONE HUNDRED AND FIFTEEN THEREOF 


Provision 
Section ninety-one 

Section ninety-two 
Section ninety-nine 


Extent of Repeal 

The whole section except so far as it has effect for the 
purposes of subsection (1) of section one hundred 
and fifteen of the Companies Act, 1947. 

The whole section except as applied by subsection (4) 
of the said section one hundred and fifteen. 

The whole section except as applied by subsection (5) 
of the said section one hundred and fifteen. 


EIGHTEENTH SCHEDULE Section 459. 


Enactments Saved 

An Act to Regulate Joint Stock Banks in England 
(7 & 8 Viet. c. 113, s. 47) 

Existing companies to have the powers of suing and being sued. — Every 
company of more than six persons established on the sixth day of May, one thousand 
eight hundred and forty-four, for the purpose of carrying on the trade or business 
of bankers within the distance of sixty-five miles from London, and not within the 
provisions of the Act passed in the session of the seventh and eighth years of Queen 
Victoria, chapter one hundred and thirteen, intituled “ An Act to regulate Joint Stock 
Banks in England,” shall have the same powers and privileges of suing and being sued 
in the name of any one of the public officers of such co-partnership as the nominal 
plaintiff, petitioner, or defendant on behalf of such co-partnership ; and all judgments, 
decrees, and orders made and obtained in any such suit may be enforced in like manner 
as is provided with respect to such companies carrying on the said trade or business 
at any place in England exceeding the distance of sixty-five miles from London under 
the provisions of the Country Bankers Act, 1826, provided that such first-mentioned 
company shall make out and deliver from time to time to the Commissioners of Inland 
Revenue the several accounts or returns required by the last-mentioned Act, and all 
the provisions of the last-recited Act as to such accounts or returns shall be taken to 
apply to the accounts or returns so made out and delivered by such first-mentioned 
companies as if they had been originally included in the provisions of the last-recited 
Act. 


The Joint Stock Banking Companies Act, 1857, 

Part of s. 12 

Power to form banking partnerships of ten persons. — Notwithstanding 
anything contained in any Act passed in the session holden in the seventh and eighth 
years of Queen Victoria, chapter one hundred and thirteen, and intituled ” An Act 
to regulate Joint Stock Banks in England,” or in any other Act, it shall be lawful 
for any number of persons, not exceeding ten, to carry on in partnership the business 
of banking, in the same manner and upon the same conditions in all respects as any 
company of not more than six persons could before the passing of the Joint Stock 
Banking Companies Act, 1857, have carried on such business. 
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COMPANIES ACT, 1947 

10 & 11 Geo. 6Cli. 47 

An Act to amend the law relating to companies and unit trusts and to 
dealing in securities, and in connection therewith to amend the law of bankruptcy 
and the law relating to the registration of business names. [6th August, 1947] 

41 * 4c 4e ♦ 

58. Extension of Registration of Business Names Act, 1916, 
to companies. — (1) In section one of the Registration of Business Names 
Act, 1916 (which requires registration under that Act of all individuals 
and firms carrying on business under a business name), there shall be 
inserted after paragraph (c) thereof the following paragraph : — 

“ (d) every company as defined in the Companies Act, 1929, carrying 
on business under a business name which docs not consist 
of its corporate name without any addition ; 

(2) Subsection (1) of section three (which relates to the particulars 
to be registered), and the proviso to section five (which relates to the time 
for registration), of the first-mentioned Act shall apply in relation to 
registration by virtue of this section as if references therein to the passing 
of that Act were references to the coming into force of this section. 

(3) Section thirteen of that Act (which relates to the removal of names 
from the register where a firm or individual ceases to carry on business) 
shall apply in relation fo a company registered under that Act by virtue 
of this section, which ceases to carry on business in such circumstances as 
to require registration thereunder, as it applies in relation to a firm which 
ceases to carry on business, but with the substitution for the reference to 
the partners in the firm of a reference to the directors and any liquidator 
of the company. 

[(4) In this section the expression '' director ” includes any person 
occupying the position of director by whatever name called.] 

NOTES 

Subsections (1) to (3) inclusive of this section were brought into force on December 1, 
1947, by the Companies Act (Commencement) Order, 1947, S.R. & O. 1947 No. 2503. 
Subsection (4) was added by the Companies Act, 1948, s. 456 and Sixteenth Schedule, 
para. 4. The provisions of the Registration of Business Names Act, 1916, 19 Halsbury’s 
Statutes 880, as amended by the 1947 Act, and the Business Names Rules and Forms 
are set out in Appendix III, pos(. 

General effect of section. — The .section puts a company in the same position 
as an individual or a firm in regard to tho Registration of Business Names Act, 1916, 
19 Halsbury’s Statutes 880. In the same way as an individual who carries on a business 
in a name other than his own or a firm in a name other than that of its partners is 
required to be registered under section 1 of that Act, so a company which carries on 
business in a name which does not consist of its corporate name without any addition 
must also be so registered (subsection (1) ), as from the coming into force of the section 
(subsection (2)). A company ceasing to carry on business in a name necessitating 
such registration (e.g., where it reverts to the use of its corporate name) or ceasing to 
carry on business at all (e.g., where it is wound up) will be removed from the register 
under ibid., section 13, which will apply with the necessary modifications (subsection 

(3)). 

4t * * 4i 4t 

91. Amendments as to preferential payments. — (1) The maxi- 
mum amount to which, under subsection (1) of section two hundred and 
sixty-four of the principal Act, priority is to be given — 

(a) to a debt for the wages or salary of a clerk or servant, or 

(b) to a debt for the wages of a workman or labourer, or 

(c) to any sum ordered under the Reinstatement in Civil Employment 
Act, 1944, to be paid by way of compensation ; 
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shall be two hundred pounds (instead of being fifty pounds in the cases 
referred to in paragraphs (a) and (c) of this subsection or twenty-five pounds 
in the case referred to in paragraph (b) thereof). 

(2) The period within which services must have been rendered by a 
workman or labourer for his wages in respect thereof to have priority under 
the said subsection (1) shall be the same as in the case of a clerk or servant, 
that is to say, four months (instead of two months). 

(3) {Repealed.) 

(4) For the purposes of the said section two hundred and sixty-four 
. . . any remuneration in respect of a period of holiday or of absence 
from work through sickness or other good cause shall be deemed to be 
wages in respect of services rendered to the company during that period. 

(5) The debts which are to be paid in priority under the said section 
two hundred and sixty-four shall include all accrued holiday remuneration 
becoming payable to a clerk, servant, workman or labourer (or in the 
case of his death to any other person in his right) on the termination of 
his employment with the company before or by the elfcet of the winding 
up order or resolution ; . . . 

(6) For the purposes of this section — 

(a) the expression '' accrued holiday reinuncration " includes in 

relation to any person, all sums which, by virtue either 
of his contract of employment or of any enactment (including 
any order made or direction given under any Act), are 
payable on account of the remuneration which would in the 
ordinary course have become payable to him in respect of a 
period of holiday had his employment with the company 
continued until he became entitled to be allowed the holiday ; 
and 

(b) references to remuneration in respect of a period of holiday 

include any sums which, if they had been paid, would have 
been treated for the purposes of the National Insurance Act, 
1946, or any enactment repealed by that Act as remuneration 
in respect of that period. 

(7) (8) {Repealed.) 


NOTES 

The section is here reproduced as amended by the 1948 Act, Seventeenth Schedule 
Part I, and remains in force as so amended for the i)urposes of section 115 of the 1947 
Act only (see Seventeenth Schedule, Part II). The section as so amended came into 
force on July 1, 1948. 

For the purposes of the remainder of the 1947 Act, the section is incorporated in 
section 319 of the 1948 Act, which see, with notes thereto, ante, at pp. 263 ct seq. 

92. Amendments as to fraudulent preference. — (1) {Repealed.) 

(2) Where, in the case of a company wound up in England, anything 
made or done after the coming into force of this section is void under the 
said section two hundred and sixty-five as a fraudulent preference of a 
person interested in property mortgaged or charged to secure the company's 
debt, then (without prejudice to any rights or liabilities arising apart from 
this provision) the person preferred shall be subject to the same liabilities, 
and shall have the same rights, as if he had undertaken to be personally 
liable as surety for the debt to the extent of the charge on the property or 
the value of his interest, whichever is the less. 

(3) The value of the said person's interest shall be determined as at 
the date of the transaction constituting the fraudulent preference, and shall 
be determined as if the interest were free of all incumbrances other than 
those to which the charge for the company's debt was then subject. 
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(4) On any application made to the court with respect to any payment 
on the ground that the payment was a fraudulent preference of a surety or 
guarantor, the court shall have jurisdiction to determine any questions 
with respect to the payment arising between the person to whom the payment 
was made and the surety or guarantor and to grant relief in respect thereof, 
notwithstanding that it is not necessary so to do for the purposes of the 
winding up, and for that purpose may give leave to bring in the surety or 
guarantor as a third party as in the case of an action for the recovery of 
the sum paid. This subsection shall apply, with the necessary modifications, 
in relation to transactions other than the payment of money as it applies in 
relation to payments. 

NOTES 

The section is here reproduced as amended by the Companies Act, 1948, s. 459 
and Seventeenth Schedule, Part I, and remains in force as so amended for the purposes 
of section 115 of the 1947 Act only (see Seventeenth Schedule, Part II). The section, 
as so amended came into force on July 1, 1948. 

For the purposes of the remainder of the 1947 Act, the section is reproduced in 
section 321 of the 1948 Act, which see, with notes thereto, at pp. 268, 269, ante, 

4c % * >(t % 

99. Liability for rentcharge on company’s land after dissolution 
or disclaimer. — (1) Where by operation of law land in England vests 
subject to a rentcharge in the Crown or any other person either — 

(a) on the dissolution of a company ; or 

(b) on a disclaimer under section two hundred and sixty-seven of the 

principal Act ; 

that shall not, subject to the next following subsection, impose on the 
Crown or the said other person or its or his successors in title any personal 
liability in respect of the rentcharge. 

(2) This section shall not affect any liability in respect of sums accruing 
due after the Crown or the said other person, or some person claiming 
through or under the Crown or the said other person, has taken possession 
or control of the land or has entered into occupation thereof. 

(3) This section shall apply to land vesting and sums accruing due 
before, as w'ell as after, the coming into force thereof. 

(4) In this section the expression '' company '' includes any body 
corporate. 

NOTES 

The section, which came into force on July 1, 1948, remains in force for the purpose 
of section 115 of the 1947 Act only (see 1948 Act, Seventeenth Schedule, Part II). For 
the purposes of the remainder of that Act, it has now been incorporated in sections 324 
and 356 of the 1948 Act. See the note to the former section, pp. 272, 273, ante. 

4c 4: 4( >|( 4e 

115. Bankruptcy. — (1) Subsection (1) of section thirty-three of the 
Bankruptcy Act, 1914, and subsection (1) of section one hundred and 
eighteen of the Bankruptcy (Scotland) Act, 1913, shall have effect subject 
^o the like amendments as are by [section ninety-one of this Act] made in 
relation to the winding up of a company . . . but with the substitution for 
references to the company and to the winding up order or resolution of 
references to the bankrupt and to the receiving order or, in the case of a 
person dying insolvent, to the deceased and to his death. . . . 

(2) The rights conferred by sections forty and forty-one of the Bank- 
niptcy Act, 1914, on the official receiver or trustee in bankruptcy in relation 
to executions against the goods or other property of the debtor and attach- 
ments of debts due to the debtor may be set aside by the court in favour 
of the creditor to such extent and subject to such terms as the court may 
think fit. 
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(3) In subsection (1) of section forty-four of the Bankruptcy Act, 1914 
(which relates to fraudulent preferences), for the reference to three months 
there shall be substituted a reference to six months, and in the Act of the 
Parliament of Scotland, 1696, c. 5 (which relates to similar matters), for 
any reference to sixty days there shall be substituted a reference to six 
months. 

(4) [Section ninety- two of this Act] shall apply also in relation to the 
Bankruptcy Act, 1914 (with the necessary modification of any reference 
to a company), as if a reference to the said section forty-four of that Act 
were substituted in those provisions for the reference to section two hundred 
and sixty-five of the principal Act. 

(5) [Section ninety-nine of this Act] shall apply also in relation to land 
disclaimed under section fifty-four of the Bankruptcy Act, 1914. 

(6) Subsection (1) of this section shall not apply where the date of the 
receiving order (or, in relation to the estate of a person dying insolvent, the 
date of his death) occurred before the coming into force of this section 
and subsection (3) of this section shall not apply in relation to anything 
made or done before the coming into force thereof. 

(7) In the application of this section to Scotland, references to the 
receiving order shall be construed as references to the award of sequestration. 

NOTES 

General effect of section. — The section embodies certain amendments to the 
bankruptcy law consequent on the amendments made in Part V, ante, in regard to the 
winding-up of companies. The words in square brackets in subsections (1) ,(4) and (5) 
were substituted by the Companies Act, 1948, Sixteenth Schedule, paragraph 5. 

Subsection (1) applies the provisions of section 91 (l)-(6) of the 1947 Act to pre- 
ferential payments in bankruptcy ; subsection (2) limits the rights of the official receiver 
or trustee in bankruptcy in regard to executions in the same way as the rights of a 
liquidator on a winding-up are limited by sections 325, 326 of the 1948 Act ; the position 
as regards fraudulent preference is brought into line with the provisions of section 92 
of the 1947 Act which affect that position in the case of a winding-up (subsections (3), 
(4)), and a similar relief from liability in respect of rentcharges is given the Crown and 
other persons to whom land disclaimed under the Bankruptcy Acts would pass, as is 
given them on disclaimer in winding-up by section 324 of the 1948 Act (subsection (5)). 

The extended provisions as to preferential payments apply only to a bankruptcy 
occurring after the section came into force, and the fraudulent preferences referred 
to are those made after that date (subsection (6)). 

Section 33(1) of the Bankruptcy Act, 1914, and section 118 (1) of the 
Bankruptcy (Scotland) Act, 1913. — ^These provisions deal with preferential payments 
in bankruptcy and are similar to those made in winding-up by section 319 of the 1948 
Act, as to which, sec note p. 264, ante. They are now amended to conform with that 
section. 

Rights conferred by sections 40 and 41 of the Bankruptcy Act, 1914. . , . 
as the Court may think fit. — Sections 40 and 41 of the Bankruptcy Act, 1914, corre- 
spond with sections 325 and 326 of the 1948 Act, and these sections of the Bankruptcy 
Act are amended by the present section to confirm with those of the 1948 Act. 

Section 44 (1) of the Bankruptcy Act, 1914 . . . Act of Parliament of Scotland, 
1696, c. 5 . . . six months. — Cf. the corresponding provision as to winding-up made 
by section 320 of the 1948 Act, and see notes thereto. 

Provision . . . relating to a fraudulent preference of a surety or guarantor 
... as if a reference to the said section 44 . . . were substituted for the reference 
to section 265 of the principal Act. — See section 92 (2) of the 1947 Act and notes 
thereto. See also ibid., subsections (3) and (4), ante. 

The coming into force of this section. — The section came into force on July 1. 
1948, and is continued in force. 


116. Registration of business names.— (1) The power conferred 
by section fourteen of the Registration of Business Names Act, 1916, on 
the registrar under that Act to refuse registration of a business name shall 
(without prejudice to the specific provisions of that section) extend to any 
name which is in his opinion undesirable. 
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(2) Where registration of a business name is refused imder the said 
section fourteen, any person carrying on business under that name in such 
circumstances as to require registration under that Act shall be liable under 
section seven thereof to the same penalties as if he had without reasonable 
excuse made default in furnishing a statement of particulars with respect 
to that name. 

(3) So much of any provision of the Registration of Business Names 
Act, 1916, as requires a person's nationality of origin to be stated shall 
cease to have effect. 

(4) So much of section twenty-two of the Registration of Business 
Names Act, 1916, as provides that references in that Act to a former Christian 
name or surname or to a change of name shall have any special meaning in 
the case of natural born British subjects shall cease to have effect, and— 

(a) references in that Act to a former Christian name or surname shall 

not, in the case of any person, include a former Christian name or 
surname where that name or surname has been changed or 
disused before the person bearing the name had attained the age 
of eighteen years or has been changed or disused for a period of 
not less than twenty years ; and 

(b) an individual or firm shall not require to be registered under that 

Act by reason only of a change of his name, or of the name of a 
member of the firm, if the change has taken place before the 
person who has changed his name has attained the age of eighteen 
years or if not less than twenty years have elapsed since it took 
place. 

(5) Where by virtue of the last foregoing subsection an individual or 
firm registered under the Registration of Business Names Act, 1916, no 
longer requires to be so registered — 

(a) the registrar, if so requested by the individual or finn, shall remove 

him or it from the register ; and 

(b) section eleven of that Act shall no longer require the individual 
or firm to keep exhibited the certificate of registration or a copy 
thereof ; 

and where, in any other case, the particulars registered under that Act in 
respect of any individual or firm include a former name or surname which 
by virtue of the last foregoing subsection no longer requires to be included 
among those particulars, the registrar, if so requested by the individual or 
firm, shall amend the particulars by leaving out that name or surname. 

NOTES 

General effect of section. — This section makes certain amendments to the 
provisions of the Registration of Business Names Act, 1916, 19 Halsbury’s Statutes 880, 
most of which correspond with the changes introduced by this Act in connection with the 
registration of companies and matters incidental thereto. The provisions of that Act 
and of the Business Names Rules and Forms are set out in Appendix III, post. 

Subsection (1) confers upon the Registrar under the Registration of Business Names 
Act similar powers to those conferred upon the Board of Trade by section 17 of the 
1948 Act, ante, to refuse to register a name which is considered undesirable. Subsection 
(2) imports the penalties imposed by section 14 of the Registration of Business Names 
Act for default thereunder into this section for carrying on business in a name registration 
of which has been refused by the Registrar. Subsection (3) follows section 200 (2) of 
the 1948 Act, in dispensing with the requirements of the 1916 Act requiring particulars 
of nationality of origin in certain connections, and subsection (4) follows section 200 (9) 
of the 1948 Act, with regard to disclosing a former Christian name or surname where 
that former name has been disused for 20 years, while subsection (5) enables any of 
those particulars to be removed from the register if already registered before the 
operation of the section and a registration which has been made only by reason of a 
change of name here referred to may be cancelled. 

Section 14 of the Registration of Business Names Act, 1916. — See Appendix 
III, post. The Registrar is now empowered to refuse to register any name which is in his 
opinion undesirable. Cf. a similar power conferred on the Board of Trade in regard 
to the registration of companies by section 17 of the 1948 Act, ante. 
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Registration . . . refused under the said section 14. — I.c;, under that section 
as amended by subsection (1), supra. 

Shall be liable under section 7 thereof . . . statement of particulars with 
respect to that name. — The penalties imposed by section 7 of the Registration of 
Business Names Act, 1916, for the default there mentioned is a line of up to £S on 
summary conviction for every day during which the default continues. The persons 
liable are every partner in the linn or the person in default (see Appendix 111, post). 
These persons are now made liable to the same penalty for carrying on business in a 
name registration of which has been refused. 

So much of any provision ... as requires a person’s nationality of origin 
to be stated. — Provisions of the Registration of Business Names Act, 1916, which 
require the nationality of origin to be started arc : ibid., section 3 (1) (a), (c) (as regards 
particulars to be given on registration) ; ibid., section 18 (1) (a), (b) (as regards 
particulars to be included in trade catalogues, circulars, etc.) ; and the Schedule to the 
Act (as regards additional particulars required, under ibid., section 2, where the firm 
carries on business as nominee or trustee, of the person on whose behalf the business is 
carried on) . The nationality of origin is no longer required under any of these provisions. 
Cf. a similar provision in section 200 (2) of the 1948 Act, with respect to particulars of 
directors of companies to be stated in the register of directors and secretaries. 

Section 22 of the Registration of Business Names Act, 1916 . . . references 
... to a former Christian name ... or to a change of name. — That section is 
the interpretation section of that Act. The principal effect of the change introduced 
by this subsection is that the references to a natural-born British subject are now 
omitted. The provisions of that Act which arc affected are those set out, supra. 

Subsection (4) (a) and (b).— -Cf. .section 200 (9) of the 1948 Act, ante. 

By virtue of the last foregoing subsection.— See subsection (4) (b), supra. 
Where a person or firm has registered because of a change of name referred to in that 
paragraph, he or it may have the registration removed from the register. 

117. Prevention of fraud (unit trusts). — (1) In the Schedule to 
the Prevention of Fraud (Investments) Act, 1939 (which relates to the 
constitution of an authorised unit trust scheme for the purposes of that 
Act) — 

(a) in paragraph 1 for the reference to the sale price of units there shall 

be substituted a reference to the manager's prices for units on a 
sale and a purchase respectively ; and at tlie end of that paragraph 
there shall be inserted the words “ and lor entitling the holder 
of any units to require the manager to purchase them at a price 
calculated accordingly '' ; and 

(b) in paragraph 2 (which relates among other things to securing that 

the property will be vested in the trustee before unit certificates 
arc issued) after the words will be vested in him " there shall 
be inserted the words or, subject to any prescribed conditions, 
in a nominee for him approved by the Board of Trade ” ; and 

(c) after paragraph 2 there shall be inserted the following paragraph — 

2a. For prohibiting or restricting the issue by or on behalf 
of the manager of advertisements, circulars or other documents 
containing any statement with respect to the sale price of 
units, or the payments or other benefits received or likely to 
be received by holders of units, or containing any invitation to 
buy units, unless the document in question also contains a 
statement of the yield from the units.'* 

(2) The terms of any trust created before the coming into force of this 
section in pursuance of a unit trust scheme may, notwithstanding anything 
in any deed, be varied or supplemented by a deed made between the trustee 
and the manager under the scheme, and containing such provisions as may 
be certified by the Board of Trade to be consequential on the passing of the 
foregoing subsection. 

(3) The Board of Trade may appoint one or more competent inspectors 
to investigate and report on the administration of any unit trust scheme 
within the meaning of the said Act, if it appears to the Board — 

(a) that it is in the interests of unit holders so to do ; and 

(b) that the matter is one of public concern ; 
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and [section one hundred and sixty-seven of the Companies Act, 1948, 
subsection (1) of section one hundred and sixty-eight thereof and so much 
of subsection (2) of that section as relates to forwarding a copy of the 
inspector's report to the registered office of the company shall apply in 
relation to an inspector appointed imder this section as they apply in 
relation to an inspector appointed under section one hundred and sixty-four 
of that Act, but with the substitution for references to the company or 
other body corporate and its affairs of references to the manager under the 
scheme and to the administration of the scheme]. 

(4) The expenses of any investigation under the last foregoing sub- 
section shall be defrayed by the Board of Trade out of moneys provided by 
Parliament. 

NOTES 

General effect of section. — The words in square brackets were substituted 
by the 1948 Act, Sixteenth Schedule, paragraph 6. The section amends the 
provisions governing authorised unit trust schemes under the Prevention of Fraud 
(Investments) Act, 1939 ; 32 Halsbury's Statutes 119. The matters for which a trust 
deed pursuant to such a scheme must make provision as set out in the Schedule to that 
Act arc augmented by amendments to paragraphs 1 and 2 of that Schedule, and a new 
paragraph is added (subsection (1)) while existing schemes may be varied or supple- 
mented by a deed made after the coming into force of the section and containing such 
provisions as may be certified by the Board of Trade as consequential on the passing 
of subsection (1), supra (subsection (2)). 

The Jioard of Trade may institute an investigation into the administration of any 
unit trust scheme in certain circumstances and may appoint inspectors for the purpose. 
Such inspectors will have all the powers of an inspector appointed under section 164 
of the 1948 Act (as to which, see generally the notes to that section, ante) (subsection (3)) 
and the expenses of such an investigation are to be met by the State (subsection (4)). 

Authorised unit trust scheme. — The Prevention of Fraud (Investments) Act, 
1939 ; 32 Halsbury’s Statutes 140 ; prohibits the carrying on of a business dealing 
in securities (defined in ibid., section 26 (1) ) except under the authority of a principal's 
licence or a representative’s licence (defined in ibid., section 1(1)) unless expressly 
exempt under the Act. Among those exempt from these provisions arc authorised unit 
trust schemes. These are schemes declared to be authorised by the Board of Trade 
if satisfied that certain conditions have been fulfilled, one of which is that the trust 
must be expressed in a deed providing for certain matters which are set out in the 
Schedule to the Act (ibid,, section 16 (1)). For the general provisions of the Act, see 
32 Halsbury's Statutes 120 et seq. 

Paragraph 1. — Paragraph 1 of the Schedule to the Act (which lays down the 
matters for which provision must be made in a scheme) requires a provision to be made 
for determining the manner in which the sale price of units and the yield therefrom are 
to be respectively calculated. This will now read “ For determining the manner in 
which the manager* s prices for units on a sale and a purchase respectively are to be cal- 
culated and for entitling the holder of any units to require the manager to purchase them 
at a price calculated accordingly 

Paragraph 2. — This paragraph requires provision to be made for regulating the 
mode of execution and the issue of unit certificates and, in particular, for securing 
that no unit certificate should be executed or issued in respect of rights or interests in 
property until steps have been taken to the satisfaction of the trustee to secure that 
the property will be vested in him. To this must now be added the words or, subject 
to any prescribed conditions, in a nominee for him approved by the Board of Trade 

2A. — new paragraph. — This new paragraph makes the requirement with regard 
to the advertisement of unit trusts slightly more elastic and enables the Board of 
Trade to impose restrictions under section 16 of the 1939 Act. 

The Board of Trade may appoint one or more competent inspectors . . . 
the matter is one of public concern. — Cf. sections 164, 165 of the 1948 Act. The 
powers of the Board of Trade are exercisable under this section, however, only where 
(a) it is in the interests of unit holders ; and (b) where the matter is one of public 
concern. 

122. Construction and application of principal Act and this 
Act. — (1) In this Act the expression ‘'the principal Act” means the 
Companies Act, 1929. . . . 

NOTE 

The remainder of this section was repealed by the 1948 Act (see ibid., Seventeenth 
Schedule, Part I). 
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123. Short title, citation, commencement and repeal.— (1) This 
Act may be cited as the Companies Act, 1947, and this Act and the principal 
Act may he cited together as the Companies Acts, 1929 and 1947. 

(2) This Act shall come into force on such day as the Board of Trade 
may by order appoint, and different days may be appointed for the purpose 
of different provisions thereof. 

(3) The provisions of the principal Act specified in Part I of the Ninth 
Schedule to this Act and the provisions of the Registration of Business 
Names Act, 1916, specified in Part II thereof are hereby repealed to the 
extent specified in that Schedule. 

NOTE 

The words in italics in subsection (1), and subsection (3) in so far as it relates to 
Part I of the Ninth Schedule are repealed by the 1948 Act (see ibid., Seventeenth 
Schedule, Part I). 

♦ * * He * 


NINTH SCHEDULE 
Part II 

Enactments of Registration of Business Names Act, 1916, Repealed 

In subsection (1) of section three, the words “ and if that nationality is not the 
nationality of origin, the nationality of origin ”, in both places where they occur. 

In subsection (1) of section eighteen, the words ” and if his nationality is not his 
nationality of origin his nationality of origin ” in paragraph (a), and the words ” and if 
the nationality is not the nationality of origin, the nationality of origin ” in 
paragraph (b). 

In section twenty-two, in the definition of a former Christian name or surname, the 
words from the first ” shall not ”, to ” and ”, and in the definition of a change of name 
the words from the first “in the case of ”, to the first ” or ”. 

In the Schedule, the words ” and if that nationality is not the nationality of origin, 
the nationality of origin ”. 

NOTE 

As to effect of repeals, see section 38 (2) of the Interpretation Act, 1889 ; 18 Halsbury’s 
Statutes 1005. Part I of this Schedule was repealed by the 1948 Act (see ibid,, Seventeenth 
Schedule, Part I). 




APPENDICES 



SUMMARY OF CONTENTS 


Page 


APPENDIX I~-TABLES OF REPEALS AND REPLACEMENTS 

I — The Companies Act, 1929 . . . . . . . . . . 459 

II — ^The Companies Act, 1947 . . . . . . . . . . 464 

III — Miscellaneous Acts . . . . . . . . . . . . 467 

APPENDIX II— ^SPECIMEN FORMS OF ACCOUNTS 

Balance Sheet (Single Company) . . . . . , . . , . 468 

Profit and Loss Account (Single Company) . . . . . . 470 

Consolidated Balance Sheet (Holding Company) . . . . . . 472 

Consolidated Profit and Loss Account (Holding Company) , . 474 

Auditors' Report (Holding Company) . . . . . . ' . . 475 

Auditors' Report (Single Company) . . . . . . . . 475 


APPENDIX III 

Registration of Business Names Act . . . . . . . . 476 

The Business Names Rules, 1917 .. .. .. .. .. 483 

The Business Names Rules, 1948 . . . . . . . . . , 484 

APPENDIX IV 

The Companies (Unregistered Companies) Regulations, 1948 . . 499 

Companies Winding-Up Rules, 1929 , . . , . . . . 499 

APPENDIX V 

The Companies (Forms) Order, 1929 . . . . . . . . 542 

The Companies (Forms) No. 2 Order, 1929 . . . . . . 543 

The Companies (Forms) Order, 1948 . . . . . . . . 544 



COMPANIES ACT, 1929 


459 


APPENDIX I 

TABLES OF REPEALS AND REPLACEMENTS 

Table I is a table of repeals and replacements of the Companies Act, 
1929, In the left hand column the sections of the 1929 Act are set out, 
whilst the right hand column shows either the corresponding section or 
subsection of the Companies Act, 1948, or if the 1929 Act section has been 
repealed, the relevant section of the repealing Act. Table II similarly sets 
out the provisions of the Companies Act, 1947, in the left hand column and 
the corresponding sections of the 1 948 Act in the right hand column. T able III 
contains miscellaneous Acts similarly dealt with. 

I 

THE COMPANIES ACT, 1929 


Section 

of 

1929 Act 

Corresponding 
Section of 

1948 Act 

Section 

of 

1929 Act 

Corresponding 
Section of 

1948 Act 

1 

1 

34 (3) 

41 (3) 

2 

2 

(4) 

41 (2) 

3 

3 

(5) 

41 (4) 

4 

4 

35 

38 

5 (1) 

5 (1) 

36 

42 

5 (2)-(7) 

Rep. 1947, s. 123, 

37 (1) 

43 (1), (2), 46 


Sched. IX Pt. I. 

(2) 

43 (4) 

6 

6 

(3) 

Rep. 1947, s. 123, 

7 (1) 

7 (1) 


Sched. IX, Pt. I. 

(2) 

7 (1), (2) 

(4) 

40 (3), 43 (5) 

(3) 

7 (3) 

38 

45 

8 

8 

39 

47 

9 

9 

40 (1) 

48(1) 

10 

10 

(2) 

48 (3) 

11 

11 

(3) 

48 (4) 

12 

12 

41 

49 

13 

13 

42 

52 

14 

14 

43 

53 

15 

15 

44 (1) 

Sched. VIII. 

16 

16 

(2) 

Rep. 1947, s. 123 

17 

Rep. 1947, s. 123, 


Sched. IX, Pt. I 


Sched. IX, Pt. I. 

45 (1) 

54 (1) 

18 (1) 

19 (1) 

(2) 

Sched. VIII. 

(2) 

19 (3) 

(3) 

54 (2) 

(3) 

19 (1), (4) 

46 (1) 

58 (1) 

(4) 

19 (5) 

(2) 

Sched. VIII. 

(5) 

19 (7) 

(3) 

58 (2) 

19 (1) 

18(1) 

(4) 

58 (4) 

(2) 

18 (2) 

(5) 

58 (5) 

(3) 

19 (7) 

47 (1) 

57 (1) 

(4) 

18 (3), 19 (7) 

(2) 

57 (2) 

(5) 

18 (4), 19 (7) 

(3) 

57 (3), Sched. 

20 

20 


VIII. 

21 

21 

48 

59 

22 

22 

49 

60 

23 

24 

SO 

61 

24 

25 

51 

62 

25 

26 

52 

63 

26 

28 

53 

64 

27 (1) 

30 (1) 

54 (1) 

65 (I), Sched. 

(2) 

30 (3) I 


VIII. 

(3) 

29 

(2) 

Rep. 1947, s. 123, 

28 

31 


Sched. IX, Pt. I. 

29 

32 ; 

55 

66 

30 

33 

56 

67 

31 

34 

57 

68 

32 

35 

58 

69 

33 

36 1 

59 

70 

34 (1) 

37 

60 

71 

(2) 

41 (1) 1 

61 

72 
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Section 

of 

1929 Act 

Corresponding 
Section of 

1948 Act 

Section 

of 

1929 Act 

Corresponding 
Section of 

1948 Act 

62 (1) 

73 

108 (3) 

124 (1). 

(2) 

74 


Sched. VI. 

63 

75 

(4) 

124 (1) 

64 

76 

(5) 

liep. 1947, s. 123, 

65 

77 


Sched. IX. Pt. I. 

66 

78 

109 (1) 

125 (1) 

67 

80 

(2) 

125 (2) 

68 

81 

110 (1) 

126 (1) 

69 

82 

(2) 

Rep. 1947. s. 123, 

70 

83 


Sched. IX. Pt. I. 

71 

84 

(3) 

127 (1). (2). 

72 

85 


(4). 129 (1) 

73 (1) 

87 (1). (6) 

(4) 

124 (3). 125 (3). 

(2) 

87 (2) 


126 (2), 127 (3) 

(3) 

87 (3) 

(5) 

124 (4), 125 (4). 

(4) 

87 (4) 


126 (2). 127 (3) 

( 5 ) 

87 (5) 

111 

128 

74 

89 

112 (1) 

131 (1) 

75 (1) 

90 (1) 

(2) 

131 (5) 

(2) 

90 (2) 

(3) 

131 (2) 

(3) 

Sched. Vlll. 

113 

130 

(4) 

90 (3) 

114 

132 

(5) 

90 (4) 

115 (1) 

133 (1). (2). 134 

(6) 

91 

(2) 

135 (1). (2) 

76 

92 

116 

139 

77 

93 

117 (l)-(3 

141 (l)-(3) 

78 (1) 

94 (1) 

(4) 

Rep. 1947, s. 123, 

(2) 

94 (3) 


Sched. IX, Pt. I. 

(3) 

94 (5) 

(5) 

141 (4) 

79 

95 

(6) 

141 (5) 

80 

96 

118 

143 

81 

97 

119 

144 

82 (1)«(3) 

98 (l)-(3) 

120 

145 (l)-(3) 

(4) 

Rep. 1947. s. 123, 

121 

146 


Sched. IX. Pt. I. 

122 (1) 

147 (1) 

83 

99 

(2) 

147 (3) 

84 

100 

(3) 

147 (4) 

85 

101 

123 (1) 

148 (1) 

86 

102 (l)-(3) 

(2) 

148 (2), 157 (1) 

87 

103 

(3) 

148 (3), 157 (3) 

88 

104 

124 

Sched. VIII. 

89 

105 

125 

Sched. VIII. 

90 

106 

126 

Rep. 1947, s. 123, 

91 

— 


Sched. IX. Pt. I. 

92 

107 

127 

Rep. 1947, s. 123, 

93 

108 


Sched. IX, Pt. I. 

94 

109 

128 (1) 

197 (1) 

95 (1) 

110 (1) 

(2) 

197 (2) 

(2) 

110 (4) 

(3) 

Rep. 1947, s. 123, 

96 (1) 

111 (1) 


Sched. IX. Pt. I. 

(2) 

111 (2) 

(4) 

197 (3) 

(3) 

111 (4) 

( 5 ) 

Rep. 1947, s. 123, 

97 

112 


Sched. IX. Pt. I. 

98 (1) 

110 (2), 113 (1) 

129 (1) 

155 (1). 156 (1), 

98 (2)~(4) 

113 (2)-(4) 


162 (2) 

99 

115 

(2) 

155 (2) 

100 

116 

(3) 

155 (3), 156 (3) 

101 

117 

130 (1) 

158 (1), (2). (3) 

102 

118 

(2) 

158 (4) 

103 

119 

131 

433 

104 

120 

132 (1) 

159 (1) 

105 

121 

(2) 

Rep. 1947, s. 123, 

106 

122 


Sched. IX. Pt. I. 

107 (1) 

123 (1) 

(3) 

Rep. 1947, s. 123, 

(2) 

123 (2) 


Sched. IX, Pt. I. 

108 (1) 

124 (1). 

(4) 

159 (5) 


Sched. VI. 

(5) 

159 (6) 

(2) 

124 (1). 

(6) 

Rep. 1947, s. 123, 


Sched. VI. 


Sched. IX. Pt. I. 
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Section 

of 

1929 Act 

Corresponding 
Section of 

1948 Act 

Section 

of 

1929 Act 

Corresponding 
Section of 

1948 Act 

133 (1) 

161 (2) 

164 

Rep. 1947, s. 123, 


161 (5) 


Sched. IX, Pt. L 

(3) 

Rep. 1947. s. 123, 

165 

219 


Sched. IX. Pt. I. 

166 

220 

134 (1) 

162 (1) 

167 

221 

(2) 

162 (3) 

168 

222 

(3) 

Rep. 1947, s. 123. 

169 

223 


Sched. IX. Pt. I. 

170 

224 

135 (1) 

164 (1) 

171 (1) 

225 (1) 

(2) 

164 (2) 

(2) 

225 (3) 

(3) 

167 (1) 

172 

226 

(4) 

167 (2) 

173 

227 

(3) 

167 (3) 

174 

228 

(3) 

168 (1). (2) 

175 

229 

136 (1) 

169 (1) 

176 

230 

(2) 

169 (2) 

177 

231 

(3) 

Rep. 1947. s. 123. 

178 

232 


Sched. IX. Pt. 1. 

179 

233 

(4) 

Rep. 1947, s. 123. 

180 

234 


Sched. IX. Pt. I. 

181 

235 

137 

Rep. 1947. s. 123. 

182 

236 


Sched. IX, Pt. I. 

183 

237 

138 

171 

184 

238 

139 

176 

185 

239 

140 (1) 

181 (1) 

186 

240 

(2) 

181 (2) 

187 

241 

(3) 

181 (4) 

188 

242 

(4) 

181 (5) 

189 

243 

141 

182 

190 

244 

142 

187 

191 

245 

143 

180 

192 

246 

144 (1) 

200 (1), (2) 

193 

247 

(2) 

200 (4). (5) 

194 

248 

(3) 

200 (6) 

195 

249 

(4) 

200 (7) 

196 

250 

(5) 

200 (8) 

197 

251 

(3) 

200 (9) 

198 

252 

45 (1H3) 

201 (l)-(3) 

199 

253 

(4) 

200 (9), 201 (4) 

200 

254 

146 

202 

201 

255 

147 

203 

202 

256 (1), (2) 

148 

Rep. 1947. s. 123. 

202 (2) 

256 (2) 


Sched. IX, Pt. I. 

203 

257 

149 

199 

204 

258 

150 fl) 

192 (1) 

205 

259 

(2) 

192 (2) 

206 

260 

(3) 

193 (1) 

207 

261 

(4) 

193 (2), (3) 

208 

262 

(4a) 

193 (3). (4) 

209 

263 

(4b) 

193 (5) 

210 

264 

(3) 

194 (2) 

211 

265 

150 (6) 

194 (4) 

212 

266 (1) 

151 

204 

213 

267 

152 

205 

214 

268 

153 (l)-(4) 

206 (l)-(4) 

215 

269 

(5) 

206 (6) 

216 

270 

154 

208 

217 

Rep. 1947, s. 123. 

155 (1) 

209 (1) 


Sched. IX. Pt. 1 

(2) 

209 (3) 

218 

271 

(3) 

209 (4) 

219 

272 

(4) 

209 (5) 

220 

273 

156 

211 

221 ^ 

274 

157 

212 

222 

275 

158 

213 

223 

276 

159 

214 

224 

277 

160 

215 

225 

278 

161 

216 

226 

279 

162 

217 

227 

280 

163 

218 

228 

281 
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Section 

of 

1929 Act 

Corresponding 
Section of 

1948 Act 

Section 

of 

1929 Act 

Corresponding 
Section of 

1948 Act 

229 

282 

277 (5) 

334 (4) 

230 (1) 

283 (1) 

(6) 

334 (5) 

(2) 

, 283 (2) 

(7) 

334 (6) 

(3) 

283 (4) * 

(8) 

Rep. 1947, s. 123, 

231 

284 


Sched. IX, Pt. I 

232 

285 

278 (1), (2) 

335 

233 

286 

(3) 

Rep. 1947, s. 123, 

234 

287 


Sched. IX, Pt. I 

235 

289 

279 

337 

236 

290 (l)-(5) 

280 

338 

237 

292 

281 

339 

238 

293 

282 

340 

239 

294 

283 

341 

240 

295 

284 (1) 

342 (1) 

241 

296 

(2) 

Rep. 1947, s. 123, 

242 

297 


Sched. IX. Pt. I 

243 

298 

(3) 

342 (2) 

244 

299 

285 

343 

245 

300 (l)--(5) 

286 

344 

246 

301 

287 

345 

247 

302 

288 

346 

248 

303 

289 

347 

249 

304 

290 

348 

250 

305 

291 

349 

251 

306 

292 

350 

252 

307 (1). (2) 

293 

351 (1), (2) 

253 

308 

294 

352 

254 

309 

295 

353 

255 

310 

296 

354 

256 

311 

297 

357 

257 

312 

298 

358 (1) 

258 

313 

299 

359 

259 

314 

300 

360 

260 

315 

301 

361 

261 

316 

302 

362 (l)-(4) 

262 

317 

303 

363 

263 

318 

304 

364 

264 (1) 

319 (1), (2) 

305 

365 (l)-(4) 

(2) 

319 (3) 

306 (1) 

366 

(3) 

319 (4) 

(2) 

366 

(4) 

319 (5) 

(3) 

Rep. 1947, s. 123. 

(5) 

319 (6) 


Sched. IX, Pt. I 

(6) 

319 (7) 

307 

368 

(7) 

319 (8) 

308 

370 

265 (1) 

320 (1) 

309 

371 (1). (3) 

(2) 

320 (1) 

310 

374 

(3) 

320 (2) 

311 

375 

265 (4) 

320 (3) 

312 

424 

266 

322 (1) 

313 

425 

267 

323 

314 (1) 

426 (1), 427 (1) 

268 

325 

(2) 

426 (2) 

269 (1) 

326 (1) 

(3) 

426 (3) 

(2) 

326 (2) 

(4) 

426 (5) 

(3) 

326 (4) 

315 

428 

(4) 

326 (5) 

316 

377 

270 

327 

317 

378 

271 

328 

318 

379 

272 

329 

319 

380 

273 

330 

320 

381 

274 

331 

321 

382 

275 (l)-(3) 

332 n)-(3) 

322 

383 

(4), (5) 

Rep. 1947, s. 123, 

323 

384 


Sched. IX, Pt. I 

324 

385 

(6) 

332 (4) 

325 

386 

(7) 

332 (1) 

326 

387 

276 

333 

327 

425 (1) 

277 (l)-(3) 

334 (l)-(3) 

328 

389 

(4) 

Rep. 1947, s. 123, 

329 

390 


Sched. IX, Pt. I 

330 

391 
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Section 

of 

1929 Act 

Corresponding 
Section of 

1948 Act 

Section 

of 

1929 Act 

Corresponding 
Section of 

1948 Act 

331 

392 

372 (1) 

448 (1) 

332 

393 

(2) 

448 (2) 

333 

394 

(3) 

448 (3) 

334 

395 

(4) 

448 (1) 

335 

396 

373 

449 

336 

397 

374* 

— 

337 

398 

375 

450 

338 (1) 

399 (1), (2), (3), 

376 

451 


(4). (5), (6). 

377 

452 


(7), (8), (9) 

378 

453 

(2) 

400 

379 (1), (2) 

454 (2) 

(3) 

405 

380 (1) 

455 (1) 

339 

401 

(2) 

455 (2) 

340 

402 

381 

— 

341 

403 

382 

— 

342 

404 

383 

460 (1) 

343 

406 

384 

461 (1) 

344 (1) 

407 (1). (2). (3) 

385 


(2) 

407 (3) 

Sched. I 

Sched. I 

(3) 

407 (3) 

Sched. II 

Sched. II 

345 

408 

Sched. Ill 

Sched. Ill 

346 

409 

Sched. IV, 

Rep. 1947, s. 123, 

347 

410 

Pt. I 

Sched. IX 

348 

411 

Sched. IV, 

Sched. IV, 

349 

412 

Pt. I, 2 

Pt. I, 1 

350 

413 

Sched. IV, 

Sched. IV, 

351 

414 

Pt. I, 3 

Pt. I, 2 

352 

415 

Sched. IV, 

Sched. IV, 

353 

416 

Pt. I, 4 

Pt. I, 3 

354 (I) 

417 (1), (3) 

Sched. IV, 

Sched. IV, 


420 (1) 

Pt. I, 5 

Pt. I, 4 

(2) 

417 (5) 

Sched. IV, 

Sched. IV, 

(3) 

423 (I) 

Pt. I, 6 

Pt. I, 6 

(4) 

423 (2) 

Sched. IV, 

Sched. IV, 

(5) 

422 

Pt. I, 7 

Pt. I, 8 

(6) 

421 

Sched. IV, 

Sched. IV, 

(7) 

423 (3) 

Pt. I, 8 

Pt. I, 9 

355 (1) 

417 (1) 

Sched. IV, 

Sched. IV, 

(2) 

417 (2) 

Pt. I, 9 

Pt. I, 10 

(3) 

417 (4) 

Sched. IV, 

Sched. IV, 

(4) 

417 (6) 

Pt. I, 10 

Pt. I, 1 1 

356 

Rep. as from 

Sched. IV, 

Sched. IV, 


August 8, 1944, 

Pt. I, 11 

Pt. I, 12 


by the Prevention 

Sched. IV, 

Sched. IV, 


of Fraud 

Pt. I, 12 

Pt. I, 13 


(Investments) Act, j 

Sched. IV, 

Sched. IV, 


1939, s. 25 

Pt. I, 13 

Pt. I, 14 


and S.R. & O., 

Sched. IV, 

Sched. IV, 


1944, No. 864. 

Pt. I, 14 

Pt. I, 15 

357 

434 (1) 

Sched. IV, 

Sched. IV, 

358 

429 

Pt. I. 15 

Pt. I, 16 

359 

430 

Sched. IV, 

Sched. IV, 

360 

431 

Pt. I, 16 

Pt. I, 17 

361 

432 

Sched. IV, 

Sched. IV, 

362 

438 

Pt. I, 17 

Pt. I, 18 

363 

Rep. by the False 

Sched. IV, 

Sched. IV, 


Oaths (Scotland) 

Pt. II, 1 

Pt. II, 19 


Act, 1933, s. 8, 

Sched. IV, 

Sched. IV, 


Sched. 

Pt. II, 2 

Pt. II, 20 

364 

439 

Sched. IV, 

Sched. IV, 

365 

440 

Pt. Ill, 1 

Pt. Ill, 22 

366 

442 (1) 

Sched. IV, 

Sched. IV, 

367 

444 

Pt. Ill, 2 

Pt. Ill, 23 

368 

445 

Sched. IV, 

Sched. IV, 

369 

446 

Pt. Ill, 3 

Pt. Ill, 24 

370 

437 

Sched. IV, 

Sched. IV, 

371 

447 

Pt. Ill, 4 

Pt. Ill, 26 


* This section is not reproduced. See section 459 (5) and the Administration of Justice (Scotland) 
Act, 1933, sections 16*18. 
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Section 

of 

1929 Act 

Corresponding 
Section of 

1948 Act 

Section 

of 

1929 Act 

Corresponding 
Section of 

1948 Act 

Sched. IV, 

Sched. IV, 

Sched. VII 

Sched. XIII 

Pt. Ill, 5 

Pt. Ill, 27 

Sched. VIII 

206 (5), Sched. X 

Sched. IV, 

Sched. IV, 

Sched. IX 

Sched. XI 

Pt. Ill, 6 

Pt. Ill, 28 

Sched. X 

Sched. XII 

Sched. V 

Sched. V 

Sched. XI 

Sched. XV 

Sched. VI 

Sched. VI 

Sched. XII 

— 


Section 

of 

1947 Act 


II 

THE COMPANIES ACT, 1947 


Corresponding 
Section of 
1948 Act 


Section 

of 

1947 Act 


Corresponding 
Section of 
1948 Act 


1 (1) 

131 (1) 

(2) 

131 (2) 

(3) 

131 (3) 

(4) 

131 (4). (5) 

(5) 

131 (5) 

2 (1) 

133 (1), (2) 

(2) 

133 (3) 

(3) 

141 (2), (4) 

(4) 

130 (2), 158 (I), 


159 (5) 

(3) 

130 (2), 158 (1) 

(6) 

142 

3 

140 

4 (1) 

137 (1) 

(2) 

137 (2) 

(3) 

— 

5 (1H4) 

136 (l)-(4) 

(5) 

138, 141 (4) 

(6) 

136 (5), 138 

6 

131 (2), 135 (1) 

7 

143 (1) 

8 

145 (4) 

9 

210 

10 

72 (2) 

11 (1) 

209 (1) 

(2) 

209 (1) 

(3) 

209 (2) 

(4) 

209 (2) 

(5) 

209 (3) 

(6) 

209 (6) 

12 (1) 

147 (2) 

(2) 

147 (3) 

13 (1) 

149 (1) 

(2) 

149 (2) 

(3) 

149 (3) 

(4) 

149 (4) 

(5) 

149 (5) 

(6) 

149 (6) 

(7) 

157 (1) 

(8) 

147 (3), 149 (7) 

14 

150 

15 

151 

16 

152 

17 

153 

18 

154 

19 

157 (2) 

20 

147 (4), 148 (3), 


149 (6), 150 (3), 


157 (3) 

21 (1) 

156 (1), (2) 

(2) 

156 (3) 

<3) 

158 (1) 

(4) 

158 (1), (4) 

22 (1) 

162 (1), 438, 


Sched. XV 


22 (2) 

162 (3), (4) 

23 

161 {l)-(4) 

24 (I) 

159 (1), (2), (3) 

(2) 

159 (4) 

(3) 

160 (1) 

(4) 

160 (2) 

(S) 

160 (3) 

(8) 

159 (2) 

(7) 

159 (5), 160 (4) 

(8) 

159 (7), 


Sched. VIII 

25 

163 

26 (1) 

176, 177 (1), 178 

(2) 

235 (2) 

(3) 

177 (2) 

(4) 

179 

27 (1) 

125 (1), 200 (1). 


(3), (4), (7), 


Sched. VI 

(2) 

200 (3) 

(3) 

200 (5) 

(4) 

200 (4) 

(5) 

— 

(6) 

200 (2) 201, (1) 

(7) 

200 (2), (9) 

(8) 

200 (9) 

28 

183 

29 

184 

30 

185 

31 

186 

32 

181 (3) 

33 

188 

34 

189 

35 

190 

36 (1) 

191 

(2) 

193 (1) 

(3) 

193 (3) 

(4) 

193 (3), (4), (5) 

(5) 

193 (3) 

(6) 

194 (1) 

(7) 

194 (3) 

37 

195 

38 (l)-(9) 

196 

(10) 

— 

39 (1) 

197 (1) 

(2) 

197 (1), (2) 

(3) 

197 (4) 

40 (1) 

207 (1) 

(2) 

207 (2) 

(3) 

207 (3) 

(4) 

207 (4) 

(5) 

206 (6) 

•41 (1) 

198 (1), 207 (5) 

(2) 

198 (2) 

(3) 

198 (3), 207 (5) 
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Section 

of 

1947 Act 

Corresponding 
Section of 

1948 Act 

Section 

of 

1947 Act 

Corresponding 
Section of 

1948 Act 

41 (4) 

198 (4). 207 (5) 

62 (2) 

Sched. IV, Pt. II, 

(5) 

199 (3) 

19, 20, Pt. Ill, 

42 (1) 

164 (1), (2) 


27 

(2) 

167 (1) 

(3) 

Sched. IV, Pt. 11, 

(3) 

167 (5) 

19. 20 

(4) 

167 (4) 

(4) 

Sched. IV, Pt. II, 

(5) 

166 

19 

(6) 

167 (1), (2), (3). 
(5), 169 (1), (2) 

(5) 

Sched. IV, Pt. II. 
21 

(7) 

168 (2) 

(6) 

Sched. IV. Pt. 

(8) 

168 (1). (2), 

Ill, 30 


169 (1). 171 

(7) 

Sched. IV, Pt. 

43 (1) ' 

165 

Ill, 29 

(2) 

166, 167 (1), (2). 

63 (I) 

40 (1), (2) 


(3), (4), (5). 

(2) 

41 (1) 


168 (1), (2), 

63 (3) 

41 (1) 


169 (1), (2), 171 

(4) 

41 (2). (3) 

(3) 

168 (2) 

(5) 

41 (4) 

(4) 

— 

(6) 

426 (1) 

44 (1) 

169 (3) 

64 (1) 

38 (5) 

(2) 

169 (4) 

(2) 

39 (1) 

(3) 

169 (5) 

(3) 

39 (2), 50 (7) 

(4) 

— 

(4) 

41 (1). (2). (3), 

45 

170 


(4). 426 (1) 

46 

172 

65 (1) 

43(1).(2),(3).(4) 

47 

173 

(2) 

43 (4) 

48 

174 

(3) 

43 (2) 

49 

175 

(4) 


SO (I) 

no ( 2 ) 

66 

44 

(2) 

111 (3), 120 (3) 

67 (1) 

30 (1) 

(3) 

no (3) 

(2) 

30 (1), 48 (1), 

(4) 

no (4). in (4), 


Scheds. Ill, V 

120 (7) 

(3) 

30 (2). 48 (2) 

(5) 

114, 120 (7) 

(4) 

Scheds. Ill, V 

51 

no ( 1 ) 

(5) 

30 (4), 48 (5) 

52 (1) 

124 (1). 125 (1) 

(6) 

30 (3). 48 (4) 

(2) 

124 (1), 126 (1), 

(7) 

438, Sched. XV 

Sched. VI 

68 (1) 

55 (1) 

(3) 

— 

(2) 

55 (2) 

53 (1) 

125 (1), 

(3) 

30 (5), 46, 48 (6) 


Sched. VI 

(4) 

30 (5). 40 (3). 

(2) 

127 (1), (2) 

46, 48 (6) 

(3) 

124 (1) 

69 (1) 

74 

(4) 

124 (2) 

(2) 

no ( 1 ), 112 ( 1 ) 

(5) 

124 (1) 

70 

79 

(6) 

Sched. VI 

71 (1) 

58 (1) 

54 

129 

(2) 

58 (3) 

55 (1) 

126 (1), 127 (1). 
128 

(3) 

Scheds. Ill, V, 

vm 

(2) 

438, Sched. XV 

(4) 

58 (5) 

56 

107 (1), (2) 

72 (1) 

56 (1) 

57 

108 (1), (4) 

(2) 

Sched. VIII 

58 

Still in force 

(3) 

56 (2) 

59 

50 (l)-(6) 

(4) 

58 (1) 

60 (l)-(4) 

51 {l)-(4) 

(5) 

56 (3) 

(9) 

109 (1) 

73 

54 (1) 

(6) 

51 (5) 

74 (1) 

86 (1). (2). (3). 

(7) 

51 (6) 


125 (1). Sched. 

61 (1) 

Sched. IV, Pt. I, 


VI 

5, 7, 9, 12, 13, 

(2) 

87 (1). (2) 


14, Pt. Ill, 25 

75 

88 

(2) 

Sched. IV, Pt. I, 

76 (1) 

5 (1), (10) 

9, 10 

(2) 

5 (1) 

(3) 

— 

(3) 

5 (2) 

(4) 

Sched. IV, Pt. 

(4) 

5 (3) 

111,22, 23,24, 

(5) 

5(4) 


26 

(6) 

5 (5) 

62 (1) 

Sched. IV, Pt. II, 

(7) 

5 (8), 19 (6) 

CO- iCT— 30 

19. 20 

(8) 

5(7) 
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Section 

of 

1947 Act 

Corresponding 
Section of 

1948 Act 

Section 

of 

1947 Act 

Corresponding 
Section of 

1948 Act 

76 (9) 

5 (8) 

96(1) 



(10) 

5 (9). (10) 

(2) 

29 

77 (1) 

23 (1) 

(3) 

274 (1) 

(2) 

23 (2) 

(4) 

325 (1), 326 (3) 

(3) 

23 (1). (3) 

97 (1) 

256 (3), 307 (3), 

(4) 

23 (1) 


460 (2) 

(5) 

23 (4) 

(2) 

274 (2) 

78 (1) 

17 

(3) 

279 (1), 305 (1) 

(2) 

18 (2) 

(4) 

249 (4) 

(3) 

388 

(5) 

249 (5) 

(4) 

— 

(6) 

— 

79 (1) 

19 (2), 389 

(7) 

266 (2) 

(2) 

19 (2). (3), (4), 

98 

343 (1) 


(5), (7) 

99 

460 (1) 

80 

27 

(1) 

324 (1), 356 (1) 

81 (1) 

7 (I), (2), 

(2) 

324 (2), 356 (1) 


Sched. XII 

(3) 

324 (3), 356 (1) 

(2) 

7 (3), 425 (1), 

(4) 

356 (2) 


Sched. XII 

100 

355 

(3) 

425 (1), Sched. 

101 (1) 

332 (1), (2), (3) 


XII 

(2) 

332 (3) 

82 (1) 

32 (4) 

(3) 

331 (1), 458 (2) 

(2) 

427 (3) 

(4) 

— 

83 

367 

(5) 

336, 460 (1) 

84 (l)-(5) 

372 (l)-(5) 

102 

441 

(6) 

372 (6), 374 (1) 

103 (1) 

443 (1), (9) 

(7) 

372 (7), 438, 

(2)-(8) 

443 (2)-(8) 


Sched. XV 

(9) 

443 (10) 

85 (I)-(5) 

373 (l)-(5) 

104 (1) 

442 (1), (4) 

(6) 

426 (1) 

(2) 

442 (2) 

(7) 

426 (4) 

(3) 

442 (3) 

(8) 

373 (6), 426 (1) 

(4) 

442 (4) 

86 (1) 

.375 (1), (2), (3) 

105 (1) 

52 (3), 78 (2), 

(2) 

375 (1) 


80 (2), 96 (3), 

87 (1) 

369 (1) 


105 (2), 131 (5), 

(2) 

369 (2) 


155 (3), 156 (3), 

(3) 

371 (2) 


158 (3), 331 (1), 

(4) 

369 (3), 371 (4) 


433 (4) 

88 

376 

(2) 

130 (9) 

89 (1) 

95 (2), 458(1) 

(3) 

201 (3), (4) 

(2) 

— 

(4) 

48 (4), 338 (2), 

(3) 

100 


370 (2), 414 

(4) 

— 

106 

— 

90 

225 (2) 

107 (1) 

377, 378, 379, 

91 (1) 

319 (1). (2) 


380, 381,394 (3), 

(2) 

319 (1) 


(6) 

(3) 

358 (1) 

(2) 

395 (2) 

(4) 

319 (8), 358 (2) 

(3) 

399 (1) 

(5) 

319 (1), (4). 

108 

435 (l)-(4) 


358 (1), (2) 

109 (1) 

427 (1), (2) 

(6) 

319 (8), 358 (2) 

(2) 


(7) 

319 (8) 

110 (1) 

417 (iT (3). 

(8) 

94 (1), (2), (4), 


419(1), 421, 422 


319 (9), 358 (3) 

(2) 

420 (1) 

92 (1) 

320 (1), (3) 

(3) 

426 (1) 

(2) 

321 (1) 

(4) 

420 (2) 

(3) 

321 (2) 

(5) 

417 (5), 418 (1), 

(4) 

321 (3) 


(2), 420 (1), (2) 

93 (1) 

322 (1) 

(6) 

419 (1), 420 (1), 

(2) 

322 (1) 


422 

94 (1) 

283 (1), (2) 

(7) 

419(2), 423(1), (3) 

(2) 

283 (3) 

111 

408 

(3) 

288 (1), (2) 

112 (1) 

410 (1), (2) 

(4) 

291 

(2) 

410 (1) 

(5) 

283 (5), 288 (1) 

(3) 

438, Sched. XV 

95 (1) 

289 (1), 299 (1) 

113 (1) 

407 (1), (2), 409, 

(2) 

290 (6), 300 (6) 


415 

(3) 

253 (7), 295 (2) 

(2) 

407 C2I 

(4) 

303 (1), 315 (1) 

114 

411 
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Section 

of 

1947 Act 

Corresponding 
Section of 

1948 Act 


Section 

of 

1947 Act 

Corresponding 
Section of 

1948 Act 

115 

Still in force 


123 





116 

Still in force 


Sched. 

I 


Sched. VIII 

117 

Still in force 


Sched. II 


Sched. IX 

118 (1) 

456, Sched. XVI 


Sched. Ill 


Sched. VII 

118 (2) 

456, 457, Sched. 


Sched. IV 


Scheds. Ill, V 


XVI 


Sched. V 


52 (3), 78 (2), 

(3) 

456, Sched. XVI 





80 (2), 96 (3), 

119 

436 





105 (2), 131 (5), 

120 (1) 

454 (1) 





155 (3), 156 (3), 

(2) 

454 (2) 





158 (3), 331 (1), 

(3) 

65 (1), 322 (1). 





433 (4) 


362 (4), 459 (2) 


Sched. VI 


Sched. XIV 

121 (1) 

454 (3) 


Sched. VII 1 (a) 

71, 338 (2), 

(2)-(4)* 

— 





370 (2), 440 (2) 

122 (1) 

455 (1), 456 




(b) 

104 (2), 328 (1), 

(2) 

455 (1) 





329, 330, 

(3) 

455 (4) 





334 (1), (2), (4) 

(4) 

71. 104 (2), 




(c) 

108 (4), 205 


108 (4), 161 (2), 




id) 

205, 450 (2) 


162 (3). 197 (1), 




(e) 

236 (2), 269, 


205, 235 (2), 





270 (1) 


236 (2), 269, 




(/) 

161 (2), 197 (1), 


270 (1). 328 (1). 





270 (1), 353 (7) 


(3), 329, 330, 




(^) 

270 (1) 


334 (1), (2), (4). 




(A) 

235 (2) 


338 (2), 353 (7), 




(>■) 

162 (3) 


370 (2), 440 (2). 




(?) 

448 (1) 


448 (1), 450 (2), 




2 

328 (3) 


455 (1) 


Sched. VIII 

1 (1). 15 (1). 

(5) 

455 (1) 1 





234, 399 (1), 

(6) 

455 (3) 





416, 425 (2), 

(7) 

1 (1), 15 (1), 





428 (1), 440 (1), 


234, 399 (1), 





(2), 442 (1), 444, 


416, 425 (2), 





445, 449, 


428 (1). 440 (1). 


Sched. 

VIII 

450 (1), 451, 


(2), 442 (1), 444, 





452, 453 (1), 


445, 449, 





461 (1), 


450 (1). 451, 





Scheds. VIII, 


452, 453 (1), 





XII 


461 (1), Sched. 


Sched. 

IX 


— 


XII 







III 






MISCELLANEOUS 

ENACTMENTS 

Short title and section of Act 




Corresponding section of 


replaced 





1948 Act 

Workmen’s Compensation (Coal Mines) 

Act, 




1934, s. 3 (6) 




94 (1), 319 (1) 

Unemployment Insurance Act, 1935, s 

. 20 (1) 


94 (1), 319 (1), 358 (1) 

National Health Insurance Act, 1936, s. 177 (1) 


94 (1), 319 (1), 358 (1) 

Widows', Orphans' and Old Age Contributory 




Pensions Act, 1936, s. 13 (1) 




94 (1), 319 (1), 358 (1) 

Finance Act, 1937, Sched. V, Pt. Ill, 5 




94 (1), 319 (1) 

War Risks Insurance Act, 1939, s. 5 





434 (2) 

Finance (No. 2) Act, 1939, s. 21 (2) 




94 (1), 319 (1) 

Finance Act, 1942, s. 20 (2) 





319 (1) 


(3) 





94 (1) 

Reinstatement in Civil Employment Act, 

1944, 




s. 18 (2) 






319 (1) 

(3) 






94 (1) 

(4) 





94 1 , 319 (1), (2) 

National Insurance (Industrial Injuries) 

Act, 




1946, s. 71 (1) 




94 (1) 

, 319 (1), 358 (1) 

National Insurance Act, 1946, s. 55 (1) 




94 (1), 319 (1), 358 (1) 


* See now The Statutory Instruments Act, 1946, sect'ons 1 (2) and 4 (3), as to laying of regulations. 
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5. SUGGESTED FORM OF AUDITORS’ REPORT IN THE CASE 
OF A HOLDING COMPANY (a) SUBMITTING GROUP ACCOUNTS 
(6) TO COMPLY WITH SECTION 162 (c) OF THE COMPANIES ACT, 

1948 AND THE NINTH SCHEDULE THERETO (d). 

AUDITORS’ REPORT TO THE MEMBERS {c) OF 
MESSRS COMPANY, LIMITED. 

We have examined the above Consolidated Balance Sheet together with 

the annexed Consolidated Profit and Loss Account (/), dated 19. . . . 

of IMessrs Company, Limited (of whom we are the auditors) [or, as 

audited by Messrs ] and with the accounts of its subsidiary 

companies made iip in each case to a date within the aforesaid year as audited 

by Messrs [or, in the case of subsidiaries by Aiessrs 

and as to the remainder by Messrs {or, as the case may he)']. [Add, if 

applicable. The audited accounts and returns signed by . {here indicate 

the status of the signatories) respecting Messrs Company, Limited, 

interests abroad {or, branches as the case may be) have been incorporated herein.] 

In our opinion, the Group Accounts have been properly prepared in accord- 
ance with the provisions of the Companies Act, 1948, so as to give a true and 

fair view of the state of affairs and profit or loss of Messrs Company, 

Limited] and its subsidiaries dealt with thereby, so far as concern the members 
of the company [or, so as to give a true and fair view thereof, subject to the 
non-disclosure of certain provisions which have been made in connection with 
anticipated losses on foreign interests which the directors consider essential. 
This action has been approved by the Board of Trade and by virtue of Part 
III of the Eighth Schedule to the Companies Act, 1948, is not required to be dis- 
closed {or, as the case may he)]. 

Signed 

Date 19.. Auditors (g) 

NOTES 

{a) Holding company. — For the meaning of holding company, see generally the 
notes to section 154, ante. 

{b) Group accounts. — See generally the notes to section 150, ante. 

{c) Section 162. — See notes to Form No. 6, post. 

{d) Ninth Schedule . — See the notes thereto, ante. 

{e) Members. — See notes to section 26, ante. 

(/) Consolidated balance sheet . . . consolidated profit and loss account. — 

See generally section 151, ante. 

{g) As to persons qualified to act as auditors, see section 161, ante. 

N.B . — In other respects, the position is analogous to that of the report in the case 
of a company which is not a holding company, as to which, see the notes to Form No. 6 
(Auditors' Report), post. 

6. SUGGESTED FORM OF AUDITORS’ REPORT TO COMPLY 
WITH SECTION 162 (a) OF THE COMPANIES ACT, 1948, AND 

THE NINTH SCHEDULE THERETO. 

AUDITORS' REPORT TO THE MEMBERS OF 
MESSRS COMPANY, LIMITED. 

We have examined the above Balance Sheet (6) together with the annexed 
Profit and Loss Account {b). We have obtained all the information and explana- 
tions which to the best of our knowledge and belief were necessary for the 
purposes of the audit {c). In our opinion, proper books of account {d) have 
been kept, so far as appears from our examination thereof [or, the books of 
account are deficient in that {specifying the deficiencies with particulars) or as 
the case may be] [add, if applicable, and proper returns {e) adequate for the 
purpose of our audit have been received] [or have not been received from the 
branches not visited by us {add, if not adequate in that {specifying the deficiencies 
with particulars)]. The company’s Balance Sheet and Profit and Loss Account 
dealt with by our report are in agreement with the books of account and returns 
{or, as the case may be). 

In our opinion and to the best of our information and according to the 
explanations given us, the Balance Sheet and Profit and Loss Account give the 
information required by the Companies Acts, 1948, in the manner required and 
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give a true and fair view (/) of the state of affairs as at 19. . (g) and 

of the Profit and Loss Account for the period from 19. . to 


19. . (^) [subject to the non-disclosure of certain provisions which have been 
made in connection with anticipated losses on the company’s foreign interests 
which the directors consider essential. This action has been approved by the 
l^oard of Trade and by virtue of Part III (h) of the Eighth Schedule to the 
Companies Act, 1948, is not required to be disclosed (or, as the case may he)']. 

Signed 

Date 19. . Auditors (k) 

NOTES 

(a) Auditors* report to comply with section 162. — As to the duties of com- 
panies' auditors under this Act, see generally the notes to section 162, ante. See also 
2 bid. , as to their rights. As to persons qualified for appointment as auditor of a company, 
sec section 161 , ante, and generally the notes thereto. For the position as to the appoint- 
ment and remuneration of auditors, see generally the notes to section 160, ante. 

(b) Balance sheet . . . profit and loss account. — Sec the notes to section 149, 

ante. 

(c) Purposes of the audit.— Generally, an audit in the context here used means 
an investigation into the books of account, returns, supporting documents and other 
evidence on which such records are based so as to enable the auditor to report to those 
to whom he has a statutory duty so to do under the provisions of this Act. See also 
the notes to the Ninth Schedule, ante. 

(d) Books of account. — Sec generally the notes to section 147, ante. 

(e) Returns. — Sec section 147, ante. 

if) True and fair view. — See section 149, ante. 

(g) State of affairs as at . . . 19 . . . and . . . profit and loss account for 
the period from . . . to . . . — 1 e., in the case of the balance sheet “ as at the end of 
its financial year ”, and in the case of the profit and loss account ” of the profit or loss 
for its financial year ”. (See the Ninth Schedule, paragraph 3 (2), ante.) 

(h) Part III of the Eighth Schedule. — Certain classes of companies are exempt 
from the requirements of Part I of that Schedule in certain respects (see further as to 
this the notes generally to Part 111 of the Eighth Schedule, ante). 

(k) As to the persons qualified to act as auditors, sec section 161, ante. 
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An Act to provide for the Registration of Firms and Persons carrying on 
Business under Business Names and for purposes connected therewith. 

[22nd December 1916] 

1, Firms and persons to be registered. — Subject to the provisions of 
this Act — 

{a) Every firm having a place of business in the United Kingdom and 
carrying on business under a business name which does not consist 
of the true surnames of all partners who are individuals and the 
corporate names of all partners who are corporations without any 
addition other than the true Christian names of individual partners 
or initials of such Christian names ; 

(6) Every individual having a place of business in the United Kingdom 
and carrying on business under a business name which does not con- 
sist of his true surname without any addition other than his true 
Christian names or the initials thereof ; 

{c) Every individual or firm having a place of business in the United 
Kingdom, who, or a member of which, has either before or after the 
passing of this Act changed his name, except in the case of a woman 
in consequence of marriage ; 

[(^?) Every company as defined in the Companies Act, 1929, carrying on 
business under a business name which does not consist of its corporate 
name without any addition ;] 
shall be registered in the manner directed by this Act : 

Provided that — 

(i) where the addition merely indicates that the business is carried on 

in succession to a former owner of the business, that addition shall 
not of itself render registration necessary ; and 

(ii) where two or more individual partners have the same surname, the 

addition of an s at the end of that surname shall not of itself 
render registration necessary ; and 

(iii) where the business is carried on by a trustee in bankruptcy or a 

receiver or manager appointed by any court, registration shall 
not be necessary ; and 

(iv) a purchase or acquisition of property by two or more persons as 

joint tenants or tenants in common is not of itself to be deemed 
carrying on a business whether or not the owners share any profits 
arising from the sale thereof. 

Note. — The words in brackets under paragraph [d), supra, were added by 
section 58 (1) of the Companies Act, 1947, ante, which section was brought into force 
on December 1, 1947, by the Companies Act (Commencement) Order, 1947, S.R. & O. 
1947 No. 2503. 


2. Registration by nominee, &c. — Where a firm, individual, or corpora- 
tion having a place of business within the United Kingdom carries on the business 
wholly or mainly as nominee or trustee of or for another person, or other persons; 
or another corporation, or acts as general agent for any foreign firm, the first- 
mentioned firm, individual, or corporation shall be registered in manner provided 
by this Act, and, in addition to the other particulars required to be furnished 
and registered, there shall be furnished and registered the particulars mentioned 
in the schedule to this Act : 

Provided that where the business is carried on by a trustee in bankruptcy 
or a receiver or manager appointed by any court, registration under this section 
shall not be necessary. 


3. Manner and particulars of registration. — (1) Every firm or person 
required under this Act to be registered shall furnish by sending by post or 
delivering to the registrar at the register office in that part of the United Kingdom 
in which the principal place of business of the firm or person is situated a state- 
ment in writing in the prescribed form containing the following particulars ; — 

(а) The business name ; 

(б) The general nature of the business ; 

(c) The principal place of the business ; 
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(d) Where the registration to be effected is that of a firm, the present 

Christian name and surname, any former Christian name or surname, 
the nationality, [and if that nationality is not the natiofiality of origin, 
the nationality of origin,] the usual residence, and the other business 
occupation (if any) of each of the individuals who are partners, and 
the corporate name and registered or principal office of every corpora- 
tion which is a partner ; 

(e) Where the registration to be effected is that of an individual, the 

present Christian name and surname, any former Christian name or 
surname, the nationality, [and if that nationality is not the nationality 
of origin, the nationality of origin,] the usual residence, and the other 
business occupation (if any) of such individual ; 

(/) Where the registration to be effected is that of a corporation, its 
corporate name and registered or principal office ; 

(g) If the business is commenced after the passing of this Act, the date of 
the commencement of the business. 

(2) Where a business is carried on under two or more business names, each 
of those business names must be stated. 

Note. — In the case of a company carrying on business under a business name 
which does not consist of its corporate name without any addition, the reference to 
tlie passing of the Act must be read as a reference to the coming into force of section 58 
of the Companies Act, 1947 (viz., December 1, 1947) {ibid., section 58 (2)). The words 
in italics were repealed by the Companies Act, 1947, s. 123 (3) and Ninth Schedule, 
Part II ; cf. section 116 of that Act, ante. 

4. Statement to be signed by persons registering. — The statement 
required for the purpose of registration must in the case of an individual be 
signed by him, and in the case of a corporation by a director or secretary thereof, 
and in the case of a firm either by all the individuals who are partners, and by a 
director or the secretary of all corporations which are partners or by some 
individual who is a partner, or a director or the secretary of some corporation 
which is a partner, and in either of the last two cases must be verified by a 
statutory declaration made by the signatory : Provided that no such statutory 
declaration stating that any person other than the declarant is a partner, or 
omitting to state that any person other than as aforesaid is a partner, shall be 
evidence for or against any such other person in respect of his liability or non- 
liability as a partner, and that the High Court or a judge thereof may on applica- 
tion of any person alleged or claiming to be a partner direct the rectification of 
the register and decide any question arising under this section. 

5. Time for registration. — The particulars required to be furnished under 
this Act shall be furnished within fourteen days after the firm or person 
commences business, or the business in respect of which registration is required, 
as the case may be : Provided that if such firm or person has carried on such 
business before the passing of this Act or commences such business within two 
months thereafter, the statement of particulars shall be furnished after the 
expiration of two months and before the expiration of three months from the 
passing of this Act, and that if at the expiration of the said two months the 
conditions affecting the firm or persons have ceased to be such as to require 
registration under this Act, the firm or person need not be registered so long as 
such conditions continue. 

This section shall apply, in the case where registration is required in con- 
sequence of a change of name, as if for references to the date of the commencement 
of the business there were substituted references to the date of such change. 

6. Registration of changes in firm. — Whenever a change is made or 
occurs in any of the particulars registered in respect of any firm or person such 
firm or person shall, within fourteen days after such change, or such longer 
period as the Board of Trade may, on application being made in any particular 
case, whether before or after the expiration of such fourteen days, allow, furnish 
by sending by post or delivery to the registrar in that part of the United Kingdom 
in which the aforesaid particulars are registered a statement in writing in the 
prescribed form specifying the nature and date of the change signed, and where 
necessary verified, in like manner as the statement required on registration. 
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7. Penalty for default in registration. — If any firm or person by this 
Act required to furnish a statement of particulars or of any change in particulars 
shall without reasonable excuse make default in so doing in the manner and within 
the time specified by this Act, every partner in the firm or the person so in 
default shall be liable on summary conviction to a fine not exceeding five pounds 
for every day during which the default continues, and the court shall order a 
statement of the required particulars or change in the particulars to be furnished 
to the registrar within such time as may be specified in the order. 

Note. — As to liability where registration is refused, see now Companies Act, 1947, 
section 116 (2). 

8. Disability of persons in default. — (1) Where any firm or person by 
this Act required to furnish a statement of particulars or of any change in 
particulars shall have made default in so doing, then the rights of that defaulter 
under or arising out of any contract made or entered into by or on behalf of such 
defaulter in relation to the business in respect to the carrying on of which 
particulars were required to be furnished at any time while he is in default shall 
not be enforceable by action or other legal proceeding either in the business 
name or otherwise : 

Provided always as follows : — 

{a) The defaulter may apply to the court for relief against the disability 
imposed by this section, and the court, on being satisfied that the 
default was accidental, or due to inadvertence, or some other 
sufficient cause, or that on other grounds it is just and equitable 
to grant relief, may grant such relief either generally, or as respects 
any particular contracts, on condition of the costs of the application 
being paid by the defaulter, unless the court otherwise orders, and 
on such other conditions (if any) as the court may impose, but 
such relief shall not be granted except on such service and such 
publication of notice of the application as the court may order, 
nor shall relief be given in respect of any contract if any party to 
the contract proves to the satisfaction of the court that, if this Act 
had been complied with, he would not have entered into the 
contract ; 

(b) Nothing herein contained shall prejudice the rights of any other 

parties as against the defaulter in respect of such contract as 
aforesaid ; 

(c) If any action or proceeding shall be commenced by any other party 

against the defaulter to enforce the rights of such party in respect 
of such contract, nothing herein contained shall preclude the 
defaulter from enforcing in that action or proceeding, by way of 
counterclaim set off or otherwise, such rights as he may have 
against that party in respect of such contract. 

(2) In this section the expression “ court ” means the “ High Court " or 
a judge thereof : 

Provided that, without prejudice to the power of the High Court or a 
judge thereof to grant such relief as aforesaid, if any proceeding to enforce any 
contract is commenced by a defaulter in a county court, the county court may, 
as respects that contract, grant such relief as aforesaid. 

9. Penalty for false statements. — If any statement required to be fur- 
nished under this Act contains any matter which is false in any material particular 
to the knowledge of any person signing it, that person shall, on summary con- 
viction, be liable to imprisonment with or without hard labour for a term not 
exceeding three months, or to a fine not exceeding twenty pounds, or to both 
such imprisonment and fine. 

10. Duty to furnish particulars to Board of Trade. — (1) The Board of 
Trade may require any person to furnish to the Board such particulars as appear 
necessary to the Board for the purpose of ascertaining whether or not he or the 
firm of which he is partner should be registered under this Act, or an alteration 
made in the registered particulars, and may also in the case of a corporation 
require the secretary or any other officer of a corporation performing the duties 
of secretary to furnish such particulars, and if any person when so required fails 
to supply such particulars as it is in his power to give, or furnishes particulars 
which are false in any material particular, he shall on summary conviction be 
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liable to imprisonment with or without hard labour for a term not exceeding 
three months or to a fine not exceeding twenty pounds or to both such imprison- 
ment and fine. 

(2) If from any information so furnished it appears to the Board of Trade 
that any firm or person ought to be registered iind^ir this Act, or an alteration 
ought to be niade in the registered particulars, the Board may require the firm 
or person to furnish to the registrar the required particulars within such time 
as may be allowed by the Board, but, where any default under this Act has been 
discovered from the information acquired under this section, no proceedings 
under this Act shall be taken against any person in respect of such default prior 
to the expiration of the time within which the firm or person is required by the 
Board under this section to furnish particulars to the registrar. 

11. Registrar to file statement and issue certificate of registration. 

— On receiving any statement or statutory declaration made in pursuance of this 
Act the registrar shall cause the same to be filed, and he shall send by post or 
deliver a certificate of the registration thereof to the firm or person registering 
and the certificate or a certified copy thereof shall be kept exhibited in a con- 
spicuous position at the principal place of business of the firm or individual, 
and if not so exhibited, every partner in the firm or the person, as the case may 
be, shall be liable on summary conviction to a fine not exceeding twenty pounds. 

Note. — As to the position where the firm or individual no longer requires to be 
registered, see now Companies Act, 1947, section 116 (5), ante. 

12. Index to be kept. — At each of the register offices herein-after referred 
to the registrar shall keep an index of all the firms and persons registered at that 
office under this Act. 

13. Removal of names from register. — (1) If any firm or individual 
registered under this Act ceases to carry on business, it shall be the duty of the 
persons who were partners in the firm at the time when it ceased to carry on 
business or of the individual or if he is dead his personal representative, within 
three months after the business has ceased to be carried on, to send by post or 
deliver to the registrar notice in the prescribed form that the firm or individual 
has ceased to carry on business, and if any person whose duty it is to give such 
notice fails to do so within such time as aforesaid, he shall be liable on summary 
conviction to a fine not exceeding twenty pounds. 

(2) On receipt of such a notice as aforesaid the registrar may remove the 
firm or individual from the register. 

(3) Where the registrar has reasonable cause to believe that any firm or 
individual registered under this Act is not carrying on business he may send to 
the firm or individual by registered post a notice that, unless an answer is received 
to such notice within one month from the date thereof, the firm or individual 
may be removed from the register. 

(4) If the registrar either receives an answer from the firm or individual 
to the effect that the firm or individual is not carrying on business or does not 
within one month after sending the notice receive an answer, he may remove the 
firm or individual from the register. 

Note. — As to the application of this section to a company, see the Companies 
Act, 1947, section 58 (3), ante. 

14. Misleading business names. — (1) Where any business name under 
wliich the business of a firm or individual is carried on contains the word 

British or any other word which, in the opinion of the registrar, is calculated 
to lead to the belief that the business is under British ownership or control, 
and the registrar is satisfied that the nationality of the persons by whom the 
business is wholly or mainly owned or controlled is at any time such that the 
name is misleading, the registrar shall refuse to register such business name or, 
as the case may be, remove such business name from the register, but any person 
aggrieved by a decision of the registrar under this provision may appeal to the 
Board of Trade, whose decision shall be final. 

(2) The registration of a business name under this Act shall not be construed 
as authorising the use of that name if apart from such registration the use thereof 
could be prohibited. 

Note. — The power of the registrar under this section is extended, by the Companies 
Act, 1947, section 116 (1), ante, without prejudice to the provisions of section 14, supra, 
to any name which is in his opinion undesirable. 
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15. Registrar. — ^There shall be offices in London, Edinburgh, and Dublin 
for the registration of firms and persons whose principal places of business are 
respectively situated in England and Wales, Scotland, and Ireland, and the 
registrar of companies in each of those cities or such other person as the Board 
of Trade may determine shall be the registrar for the purposes of this Act. 

16. Inspection of statements registered. — . . . any person may 
inspect the documents filed by the registrar on payment of such fees as may 
be prescribed not exceeding one shilling for each inspection ; and any person 
may require a certificate of the registration of any firm or person, or a copy of 
or extract from any registered statement to be certified by the registrar or 
assistant registrar, and there shall be paid for such certificate of registration, 
certified copy, or extract such fees as may be prescribed not exceeding two 
shillings for the certificate of registration, and not exceeding [one shilling for 
any other] entry, copy, or extract. 

A certificate of registration, or a copy of or extract from any statement 
registered under this Act, if duly certified to be a true copy or extract under the 
hand of the registrar or one of the assistant registrars (whom it shall not be 
necessary to prove to be the registrar or assistant registrar), shall, in all legal 
proceedings, civil or criminal, be received in evidence. 

Note. — The words between square brackets were substituted by the Fees 
(Increase) Act, 1923, s. 5 (2) ; 19 Halsbury’s Statutes 896. The words omitted were 
repealed by the Statute Law Revision Act, 1927 ; 18 Halsbury's Statutes 1211. 

17. Power for Board of Trade to make rules. — (1^ The Board of Trade 
may make rules (but as to fees with the concurrence of the Treasury) concerning 
any of the following matters : — 

(а) The fees to be paid to the registrar under this Act, so that they do not 

exceed the sum of [one pound] for the registration of any one state- 
ment ; 

(б) The forms to be used under this Act ; 

(c) The duties to be performed by any registrar under this Act ; 

\d) The performance by assistant registrars and other officers of acts by 
this Act required to be done by the registrar ; 

(e) Generally the conduct and regulation of registration under this Act, 
and any matters incidental thereto. 

(2) All fees payable in pursuance of any such rules shall be applied as the 
Treasury may direct. 

Note. — One pound was substituted for five shillings as the maximum fee by the 
Fees (Increase) Act, 1923, s. 5 (3) ; 19 Halsbury's Statutes 896. 

18. Publication of true names, &c. — (1) . . . every individual and 
firm required by this Act to be registered shall, in all trade catalogues, trade 
circulars, showcards, and business letters, on or in which the business name 
appears and which are issued or sent by the individual or firm to any person in 
any part of His Majesty’s dominions, have mentioned in legible characters — 

(а) in the case of an individual, his present Christian name or the initials 

thereof and present surname, any former Clmistian name or surname, 
his nationality if not British, [and if his nationality is not his nationality 
of origin his nationality of origin'] ; and 

(б) in the case of a firm, the present Christian names, or the initials thereof 

and present surnames, any former Christian names and surnames, 
and the nationality if not British, [and if the nationality is not the 
nationality of origin the nationality of origin] of all the partners in 
the firm or, in the case of a corporation being a partner, the corporate 
name. 

(2) If default is made in compliance with this section the individual or, 
as the case may be, every member of the firm shall be liable on summary con- 
viction for each offence to a fine not exceeding five pounds : 

Provided that no proceedings shall in England or Ireland be instituted 
under this section except by or with the consent of the Board of Trade.^ 

Note. — The words omitted from subsection (1) were repealed by the Statute 
Law Revision Act, 1927 ; 18 Halsbury's Statutes 1211. The words in italics were 
repealed by the Companies Act, 1947, s. 123 (3) and Ninth Schedule, Part II ; 
cf. section 116, of that Act, ant4. 
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19. Offences by corporations. — Where a corporation is guilty of an 
offence under this Act every director, secretary, and officer of the corporation 
who is knowingly a party to the default shall be guilty of a like offence and liable 
to a like penalty. 

20. Mode of action by the Board of Trade. — Anything required or 
authorised by this Act to be done by the Board of Trade may be done by the 
President or a Secretary or Assistant Secretary of the Board, or any other person 
authorised in that behalf by the President of the Board. 

21. Remuneration for duties under this Act. — There shall be paid out 
of moneys to be provided by Parliament such remuneration in respect of the 
duties performed under this Act as the Treasury may assign. 

22. Interpretation of terms. — In the construction of this Act the 
following words and expressions shall have the meanings in this section assigned 
to them, unless there be something in the subject or context repugnant to such 
construction : — 

** Firm ” shall mean an unincorporate body of two or more individuals, or 
one or more individuals and one or more corporations, or two or more 
corporations, who have entered into partnership with one another with 
a view to carrying on business for profit, but shall not include any 
unincorporated company which was in existence on the second day of 
November eighteen hundred and sixty-two : 

" Business ” shall include profession : 

“ Individual ” shall mean a natural person and shall not include a corpora- 
tion : 

“ Christian name ” shall include any forename : 

“ Initials " shall include any recognised abbreviation of a Christian name : 

In the case of a peer or person usually known by a British title different 
from his surname, the title by which he is known shall be substituted 
in this Act for his surname : 

References in this Act to a former Christian name or surname [shall not, 
in the case of natural-horn British subjects, include a former Christian 
. name or surname where that name or surname has been changed or disused 

before the person bearing the name had attained the age of eighteen years, 
and^, in the case of a married woman, shall not include the name or 
surname by which she was known previous to the marriage : 

References in this Act to a change of name shall not include, [in the case of 
natural-born British subjects, a change of name which has taken place 
before the person whose name has been changed has attained the age of 
eighteen years ; or,'] in the case of a peer or a person usually known by 
a British title different from his surname, the adoption of or succession 
to the title : 

" Business name ” shall mean the name or style under which any business 
is carried on, whether in partnership or otherwise : 

“ Foreign firm ” shall mean any firm, individual, or corporation whose 
principal place of business is situate outside His Majesty’s dominions : 

Showcards ” shall mean cards containing or exhibiting articles dealt with, 
or samples or representations thereof ; 

“ Prescribed " shall mean prescribed by rules made in pursuance of this Act. 

Note. — The words in italics were repealed by the Companies Act, 1947, s. 123 (3) 
and Ninth Schedule, Part II ; cf. section 116, of that Act, ante. 

23. Application to Scotland. — (1) In the application of this Act to 
Scotland — 

Court of Session ” shall be substituted for " High Court ” ; 

Sheriff court ” shall be substituted for “ county court ” ; 

Trustee on a sequestrated estate ” shall be substituted for " trustee in 
bankruptcy ” ; 

“ Receiver or manager appointed by any court ” shall include judicial 
factor ” ; and 

“ Joint tenants ” and “ tenants in common ” shall mean pro indiviso 
proprietors. 
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24. Application to Ireland. — In the application of this Act to Ireland 
the expression trustee in bankruptcy " shall be construed as including an 
assignee in bankruptcy and a trustee of the estate of an arranging debtor. 


25. Short title. — ^This Act 
Names Act, 1916. 

Section 2. 

may be cited as the Registration of Business 

SCHEDULE 

Description of Firm, &c. 

The additional Particulars 

Where the firm, individual, or 
corporation required to be regis- 
ter^ carries on business as 
nominee or trustee. 

The present Christian name and surname, any 
former name, nationality, [and, if that nation- 
ality is not the nationality of origin, the 
nationality of origin,] and usual residence, or, 
as the case may be, the corporate name, of 
every person or corporation on whose behalf 
the business is carried on : Provided that if 
the business is carried on under any trust and 
any of the beneficiaries are a class of children 
or other persons, a description of the class shall 
be sufficient. 

Where the firm, individual, or 
corporation required to be regis- 
tered carries on business as 
general agent for any foreign 
firm. 

The business name and address of the firm or 
person as agent for whom the business is carried 
j on : Provided that if the business is carried on 
as agent for three or more foreign firms it shall 
be sufficient to state the fact that the business 
is so carried on, specifying the countries in 
which such foreign firms carry on business. 


Note. — ^The words in italics were repealed by the Companies Act, 1947, s. 123 (3) and Ninth 
Schedule, Part II ; cf. section 116, of that Act, ante» 


THE BUSINESS NAMES RULES, 1917 
(S.R. & O. 1917 No. 186) 

1. These Rules may be cited as the Business Names Rules, 1917, and 
shall come into operation from and immediately after the 15th February, 
1917. 

2. The Act means the Registration of Business Names Act, 1916. 

[3. Whenever any act is by the Act required to be done by the Registrar, 
such act shall be done by the Registrar or by an Assistant Registrar or by any 
Acting Assistant Registrar or by any officer authorised in that behalf by the 
Board of Trade.] 

Note. — This rule was substituted by the Business Names Rules, 1939, S.R. & O. 
1939 No. 864. 

Note. — ^The offices of the Board of Trade are at Millbank, London, S.W.l. 

Procedure under Section 14 

4. Where the Registrar, pursuant to Section 14 (1) of the Act, decides 
to refuse to register any business name or as the case may be, to remove any 
business name from the register, he shall send by post to the firm or individual 
applying for registration or as the case may be, registered in respect of such 
business name, a notice in writing of such decision and such notice shall contain 
a statement that any person aggrieved by such decision may appeal to the 
Board of Trade within twenty-one days of such notice. 

5. If within twenty-one days from the date of the notice of a decision of 
the Registrar under Section 14 (1) of the Act to remove a business name from 
the register, no notice of appeal from such decision is received by the Registrar, 
or if on appeal such decision of the Registrar is upheld, the Registrar shall 
remove such business name from the register in accordance with his decision. 

Appeals to the Board of Trade 

6. Any person intending to appeal to the Board of Trade from any decision 
of the Registrar under Section 14 (1) shall, within twenty-one days of the 
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date of the notice of such decision, send by post or deliver to the Registrar from 
whose decision he intends to appeal a notice of appeal in Form R.B.N. 6. 

Such notice shall be accompanied by a statement of the grounds of appeal 
and of the appellant's case in support thereof. 

7. A copy of the notice of appeal, together with a copy of the statement 
of the grounds of appeal and of the case in support thereof, and a copy of the 
notice of the Registrar’s notice shall at the same time be delivered by the 
Appellant to the Secretary of the Board of Trade, No. 7, Whitehall Gardens, 
London. 

Note. — The offices of the Board of Trade are at Millbank, London, S.W.l. 

8. Upon receipt of such documents the Board of Trade shall, if the Appellant 
states in his notice of appeal that he desires to be heard by them, fix a time and 
date for such hearing at which the Appellant and the Registrar may attend 
and be heard. If the Appellant does not attend or is not represented on and 
during the hearing he may be treated as not desiring to be heard and the 
Board of Trade may proceed to adjudicate on the matter. The hearing may be 
postponed or adjourned by the Board of Trade. 

9. The decision of the Board of Trade shall be communicated to the 
Appellant in writing. 

10. The time prescribed in these Rules for doing any act thereunder by 
or to the Registrar, or by or to the Board of Trade may be enlarged by the 
Board of Trade upon such terms as they may direct, and such enlargement may 
be granted though the time has expired for doing such an act. 

Fees 

11. The Fees to be paid to the Registrar under the Act are to be as 
follows : — 

(a) On a Statement of Particulars required by Section 3 of the Act the 
sum of five shillings, and such fee shall cover the issue of one certificate 
of registration. 

{h) On any Statement of Particulars required by the Schedule to the Act 
when such particulars are not furnished with the Statement of 
Particulars required by Section 3 of the Act the sum of five shillings, 
and such fee shall cover the issue of one certificate of registration. 

(c) On a statement of any change within the meaning of Section 6 of the 

Act the sum of five shillings, and such fee shall cover the issue of one 
certificate of registration of such statement. 

(d) By any person inspecting under the provisions of Section 16 of the 

Act the documents filed by the Registrar, the sum of one shilling for 
each inspection. 

{e) On the application of any person requiring under the provisions of 
Section 16 of the Act a certificate of registration of any firm, individual 
or corporation or a certified copy of or extract from any registered 
statement the sum of two shillings for a certificate of registration, and 
for any other entry, copy or extract the sum of one shilling. 

(/) By any person appealing to the Board of Trade from a decision of the 
Registrar the sum of one pound. 

Note. — This rule was substituted for r. 11 of the 1917 Rules by the Business 
Names Rules, 1926 (S.R. & O. 1926 No. 521). 

12. {This rule prescribed the forms to he used under the Act : all these forms 
were superseded by those prescribed by the Business Names Rules, 1938, S.R. S' 0. 
1938 No. 103, which themselves have been superseded by forms prescribed by the 
Business Names Rules, 1948, 5.7. 1948 No. 678.) 

THE BUSINESS NAMES RULES, 1948 
(S.I. 1948 No. 678) 

Made . . . . . . . . . . Sth April, 1948 

Coming into Operation . . . . . . \2th April, 1948 

The Board of Trade in pursuance of the powers conferred upon them by 
Section 17 of the Registration of Business Names Act, 1916 (hereinafter called 
the Act "), as amended by the Companies Act, 1947, and of all other powers 
in that behalf enabling them hereby order as follows : — 

1. The forms marked R.B.N. 1, R.B.N. 1 a, R.B.N. 1b, R.B.N. Ic, R.B.N.2, 
R.B.N.2A, R.B.N.3, R.B.N.3 a, R.B.N.3b, R.B.N.4, R.B.N.6, R.B.N.7, 

R.B.N.7A, R.B.N.8, R.B.N.8a, R.B.N. S.D., and R.B.N. Cert. 2 in the 
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Appendix hereto with such variations as the circumstances in each case require 
shall be the forms to be used under the Act and shall be substituted for the 
forms referred to in Rule 12 of the Business Names Rules, 1917, as amended, 
and set out in the Appendix to those Rules. 

Note. — Of the forms mentioned above only those marked R.B.N.Ib, Ic, 2a 
3b, 4, 6, 7, 7a, 8, 8a, and R.B.N. S.D. and R.B.N. Cert. 2 are printed here. 

2. The Rules may be cited as the Business Names Rules, 1948, and shall 
come into operation on the 12th day of April, 1948. 


APPENDIX 
FORM R.B.N. IB 

A 5s. adhesive postage stamp must be affixed in the 
space provided. 

The statement must be sent or delivered in — 

England and Wales to the Registrar of Business Names, 
Bush House, South West Wing, Strand, London, 
W.C.2 ; 

Scotland to the Registrar of Business Names, Exchequer 
Chambers, Parliament Square, Edinburgh. 


5s. Postage 
stamp to be 
affixed here 


Form R.B.N.IB 


Rej^istration of Business Names Act, 1916, 

as amended by the Companies Act, 1947 


Application for Registration by a Company as defined in the Companies Act, 
1929 (see Section 58 of the Companies Act, 1947). 

In furnishing the particulars specified below the word " none " or “ same ” as the 
case may be MUST be entered where applicable. 


No. of Certificate 


, hereby apply for 

registration pursuant to the provisions ol the Registiation of Business Names Act, 
1916, as amended, and for that purpose furnish the following statement of particulars : — 


, , . See Note A at back. 

1. The business name. (punted below) 


2. The general nature of the business. 


3. Name of the company carrying on 
the business. 


4. Registered office of the company. 


5. Principal place of business. (Full 
address.) 


6. Date of commencement of the busi- 
ness by the company if the 
business was commenced after 
1st December, 1947. 


7. Any other business name or names 
under which the business is 
carried on. If none say 
“ None.” 


Dated this day of. 

(Signature) 


.19 


See Note ” B ” on Back [printed below] 

Note A. — The Registrar of Business Names has the power to refuse to regi.ster 
any name which in his opinion is undesirable (see Section 14 of the Act as amended 
by the Companies Act, 1947). 

Note B. — This statement must in all cases be signed by a director or the secretary 
of the company applying for registration, and must be sent by post or delivered to the 
Registrar within fourteen days of commencing to carry on business. 
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If the principal place of business is situated in : — 

(a) England or Wales, the statement must be sent or delivered to the Registrar 
of Business Names, Bush House, South West Wing, Strand, London, W.C.2 ; 

(b) Scotland, the statement must be sent or delivered to the Registrar of Business 
Names, Exchequer Chambers, Parliament Square, Edinburgh. 

Failure, without reasonable excuse, to furnish the required statement of particulars 
within the time specified will, in addition to any disability imposed by the Act, entail 
liability on conviction to a fine not exceeding £5 for every day during which the default 
continues ; any statement which contains any matter which is false in any material 
particular to the knowledge of any person signing it will entail liability on conviction 
to imprisonment, with or without hard labour, for a term not exceeding three months 
or to a fine not exceeding £20, or to both such imprisonment and fine. 

Where the company applying for registration carried on the business wholly or 
mainly as nominee or trustee of or for another person or other persons or a corporation, 
or acts as general agent for any foreign firm, the additional particulars specified in the 
Form R.B.N. 2A must also be furnished on such Form and sent by post or delivered 
to the Registrar in manner and within the time before specified. 


FORM R.B.N. 1C 

A 5s. adhesive postage stamp must be affixed in the 
space provided. 

The statement must be sent or delivered in — 

England and Wales to the Rcgi.strar of Business Names, 
Bush House, South West Wing, Strand, London, 
W.C.2 ; 

Scotland to the Registrar of Business Names, Exchequer 
Chambers, Parliament Square, Edinburgh. 


5s. Postage 
stamp to be 
affixed here 


Form R.B.N. IG 

Registration of Business Names Act, 191 6 , 

as amended ly the Companies Act, 1947 


Application for Registration by a Corporation, otlier than a company as defined 
in the Companies Act, 1929, having a place of business within the United Kingdom 
and carrying on the business wholly or mainly as nominee or trustee of or for 
another person or other persons or another corporation or acting as general agent 
for any foreign firm. 

In furnishing the particulars specified below and overleaf the word “ none " or " same ” 
as the case may be MUST be entered where applicable. 

,* hereby applies for 

registration under the provisions of the Registration of Business Names Act, 1916, 
as amended, and for that purpose furnishes the following statement of particulars ; — 

* Insert name of corporation. 


No. of Certificate 


1 . The business name. 

See Note A at back 

2. The general nature of the business. 


3. The principal place of the business. 
(Full address.) 


4. The date of the commencement of 
the business by the corpora- 
tion, if the business was com- 
menced after 22nd December, 
1916. 


5. The other name or names (if any) 
under which the business is 
carried on. If none say 
“ None.’* 


6. The corporate name of the cor- 
poration applying for regis- 
tration. 


7. The registered or principal office 
of the corporation applying 
for registration. 






The following statement* of additional particulars (8), (9), (10), (11) and (12) is to be furnished in respect of the carrying on by such corporation of 
the business wholly or mainly as nomipee or trustee of or for another person or other persons or another corporation, provided that if the business is 
carried on under any trust and any of the beneficiaries are a class of children or other persons^ then the particulars required under (12) only need be 
furnished and the words “ not applicable " entered against (8), (9), (10) and (11). 
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If not applicable say Not applicable.’* 



The further following statement* of additional particulars is to be furnished in respect of any corporation having a place of business within the 
Uaited Kingdom and acting as general agent for any foreign firm.f 
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Note A. — The Registrar of Business Names has the power to refuse to register 
any name which in his opinion is undesirable (see Section 14 of the Act as amended 
by the Companies Act, 1947). 

Note B. — ^This statement must in all cases be signed by a director or the secretary 
of the corporation applying for registration and must be sent by post or delivered to 
the Registrar within fourteen days of commencing to carry on such business. 

If the principal place of business is situated in : — 

(a) England or Wales, the statement must be sent or delivered to the Registrar 
of Business Names, Bush House, South West Wing, Strand, London, W.C.2 ; 

(b) Scotland, the statement must be sent or delivered to the Registrar of Business 
Names, Exchequer Chambers, Parliament Square, Edinburgh. 

Failure, without reasonable excuse, to furnish the required statement of particulars 
within the time specified will, in addition to any disability imposed by the Act, entail 
liability on conviction to a fine not exceeding £S for every day during which the default 
continues, and where a corporation is guilty of an offence under this Act, every director, 
secretary and officer of the corporation who is knowingly a party to the default will 
be guilty of a like offence and liable to a like penalty. Any statement which contains 
any matter which is false in any material particular to the knowledge of any person 
signing it will entail liability on conviction to imprisonment, with or without hard 
labour, for a term not exceeding three months or to a fine not exceeding ;^20, or to both 
such imprisonment and fine. 

Note C. — Section 22 of the Act provides as follows : — “ Christian name shall 
include any fore-name ” ; “In the case of a peer or a person usually known by a British 
title different from his surname the title by which lie is known shall be substituted in 
this Act for his surname,’* 

Note D. — “ Reference in this Act to a former Christian name or surname shall 
not, in the case of any person, include a former Christian name or surname where that 
name or surname has been changed or disused before the person bearing the name had 
attained the age of eighteen years, or has been changed or disused for a period of not 
less than twenty years, and, in the case of a married woman, shall not include the name 
or surname by which she was known previous to the marriage." 


Registration of Business Names Act, 1916. Section 2 


“ Where a firm, individual or corporation having a place of business within the 
United Kingdom carries on the business wholly or mainly as nominee or trustee of or 
for another person, or other persons, or another corporation, or acts as general agent 
for any foreifh firm, the first-mentioned firm, individual or corporation shall be registered 
in manner provided by this Act, and, in addition to the other particulars required to 
be furnished and registered, there shall be furnished and registered the particulars 
mentioned in the Schedule to this Act : — 

Provided that where the business is carried on by a trustee in bankruptcy or a 
receiver or manager appointed by any court, registration under this section shall not 
be necessary." 


SCHEDULE 

Description of Firm, etc. 

The additional Particulars 

Where the firm, individual, or 
corporation required to be 
registered carries on business 
as nominee or trustee. 

The present Christian name and surname, any 
former name, nationality, and usual residence, 
or, as the case may be, the corporate name, of 
every person or corporation on whose behalf 
the business is carried on : Provided that if the 
business is carried on under any trust and any 
of the beneficiaries are a class of children or 
other persons, a description of the class shall 
be sufficient. 

Where the firm, individual, or 
corporation required to be 
registered carries on business 
as general agent for any foreign 
firm. 

The business name and address of the firm or 
person as agent for whom the business is carried 
on : Provided that if the business is carried on 
as agent for three or more foreign firms, it shall 
be sufficient to state the fact that the business 
is so carried on, specifying the countries in 
which such foreign firms carry on business. 




Registration of Business Names Act, 1916, 

as amended by the Companies Act, 1947 
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FORM R.B.N. 2A 



55 13.21 

« si 

H 

<; 

H 

C/5 


ISI'-g-g 

.ti VM .b ±2 ^ 
fl O S 3 

^ « 2^.2 ^ 6 
»: w o 2 


. 4J ^ O V) Xi 

•■g o ti :ti ^ ^ 

yj .2 ^ oj (U 
«5 ri (ij H 

.5 rt 'M W 

§ ^ .^.2 5 r 

° a 2 § ^ ^ 

0) 'Jh Q fl P 

M ^ -jcj <u .b 
M ° .2 •« o . 


S'o O 3 O I" 
•P 43 CO ^,52 

§ ^ g ^ fl S 
^ 2 w T3 .2 

« 2 St: 

g w w. 2 ” g 

pl( p ^ ^ ex 

2 


< 2 gd 

s s 

g^|3 ^ 

g-gils 

P ^ o 

Sl.9^^ 

td Ti 4J Tl 


Si|£°- 

^2 'P 2 
03 TJ P U s pp 
U bO a <W T! 'b 

2 o . Td H o 

^ 3 o 2 ^ 

^ P U O 


■1 s S I 

fri 

0 .. 8 “ 
+• ° M-» 
p W O CO 

2 P _ 

P p 0) 
2 2 o P 
g*g 

P S RrP 

rP 

H 


c ^ 3 

•53 3 

p * -^ 

-P gU 

., I >-« Ph 

^tp rt 


place of business is situate outside His Majesty’s Dominions, Signatures 




492 


APPENDIX III 


Note A. — The Registrar of Business Names has the power to refuse to register 
any name which in his opinion is undesirable (see Section 14 of the Act as amend^ by 
the Companies Act, 1947). 

Note B. — This statement must be signed : — 

(1) in the case of a firm — 

(a) by all the individuals who are partners and by a director or the secretary 

of every corporation which is a partner, or 

(b) provided that the statement is verified by a statutory declaration made 

by the signatory or signatories, by some individual who is a partner 
or by a director or the secretary of some corporation which is a partner ; 

(2) in the case of a company by a director or the secretary. 

Tliis statement when signed must in the case of any business before referred to be 
sent by post or delivered to the Registrar within fourteen days of commencing to 
carry on such business, and where the signature of the statement is required to be 
verified by statutory declaration, the statutory declaration must be sent or delivered 
with the statement. 

Where the firm or company is only under liability to furnish some of these additiona 
particulars the rest should be struck out. 

If the principal place of business is situated in : — 

(a) England or Wales, the statement must be sent or delivered to the Registrar 

of Business Names, Bush House, South West Wing, Strand, London, 

W.C.2 ; 

(b) Scotland, the statement must be sent or delivered to the Registrar of Business 

Names, Exchequer Chambers, Parliament Square, Edinburgh. 

Failure, without reasonable excuse, to furnish the required statement of particulars 
within the time specified will, in addition to any disability imposed by the Act, entail 
liability on conviction to a fine not exceeding for every day during which the default 
continues ; and any statement which contains any matter which is false in any material 
particular to the knowledge of any person signing it will entail liability on conviction 
to imprisonment with or without hard labour for a term not exceeding three months 
or to a fine not exceeding /20, or to both such imprisonment and fine. 

Note C. — Section 22 of the Act provides as follows : — “ Christian name shall 
include any fore-name.” ” In the case of a peer or person usually known by a British 
title different from his surname, the title by which he is known shall be substituted in 
this Act for his surname.” 

Note D. — ” Reference in this Act to a former Christian name or surname shall 
not in the case of any person include a former Christian name or surname where that 
name or surname has been changed or disused before the person bearing the name had 
attained the age of eignteen years or has been changed or disused for a period of not 
less than twenty years, and in the case of a married woman, shall not include the name 
or surname by which she was known previous to the marriage.” 


Registration of Business Names Act, 1916. Section 2 


” Where a firm, individual, or corporation having a place of business within the 
United Kingdom, carries on the business wholly or mainly as nominee or trustee of or 
for another person, or other persons, or another corporation, or acts as general agent 
for any foreign firm, the first-mentioned firm, individual, or corporation shall be 
registered in manner provided by this Act, and, in addition to the other particulars 
required to be furnished and registered, there shall be furnished and registered the 
particulars mentioned in the Schedule to this Act : — 

Provided that where the business is carried on by a trustee in bankruptcy or a 
receiver or manager appointed by any court, registration under this section shall not 
be necessar>\” 
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Description of Firm, etc. 


The additional Particulars 


Where the firm, individual, or 
company required to be regis- 
tered carries on business as 
nominee or trustee. 


The present Christian name and surname, any 
former name, nationality, and usual residence, 
or, as the case may be, the corporate name, of 
every person or corporation on whose behalf 
the business is carried on : Provided that if the 
business is carried on under any trust and any 
of the beneficiaries are a class of children or 
other persons, a description of the class shall 
be sufficient. 


Where the firm, individual, or 
company required to be regis- 
tered carries on business as 
general agent for any foreign 
linn. 


The business name and address of the firm or 
person as agent for whom the business is carried 
on : Provided that if the business is carried on 
as agent for three or more foreign firms, it shall 
be sufficient to state the fact that the business 
is so carried on, specifying the countries in 
which such foreign firms carry on business. 


FORM R.B.N. 3B 


A 5s. adhesive postage stamp must be affixed in the 
space provided. 

The statement must be sent or delivered in — 

England and Wales to the Registrar of Business Names, 
Bush House, South West Wing, Strand, London, 
W.C.2 ; 

Scotland, to the Registrar of Business Names, Exchequer 
Chambers, Parliament Square, Edinburgh. 


5s. Postage 
stamp to be 
affixed here 


Form R.B.N. 3B 


Registration of Business Names Act, 1916 , 

as amended by the Companies Act, 1947. 


Statement, pursuant to Section 6 of the above Act, of nature of change in 

THE particulars REGISTERED BY A CORPORATION, WHETHER OR NOT A COMPANY 
AS DEFINED IN THE COMPANIES ACT, 1929, AND THE DATE OF CHANGE. 

The following is a statement of a change (and of the date of such change) which has 
been made or has occurred in the particulars registered in respect of 

Here insert name of corporation. 


No. of Certificate 


Here insert nature and date of change. 


Dated the day of 19. . 

Signature 

For instructions as to signing, etc., see Note * 


Note*. — This statement must be signed by a director or the secretary of the 
corporation, and when signed must be sent by post or delivered to the Registrar within 
fourteen day 3 after any change in any of the particulars registered, or within such 
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longer period as the Board of Trade may, on application being made in any particular 
case, whether before or after the expiration of such fourteen days, allow. 

If the principal place of the business is situated in : — 

(a) England or Wales, the statement must be sent or delivered to the Registrar 

of Business Names, Bush House, South West Wing, Strand, London, W.C.2 ; 

(b) Scotland, the statement must be sent or delivered to the Registrar of Business 

Names, Exchequer Chambers, Parliament Square, Edinburgh. 

Failure, without reasonable excuse, tp furnish the required statement of any 
change in particulars within the time specified will, in addition to any disability imposed 
by the Act, entail liability on conviction to a fine not exceeding for every day during 
which the default continues, and every director, secretary and officer of the corporation 
who is knowingly party to the default will be liable to a like penalty. Any statement 
which contains any matter which is false in any material particular to the knowledge 
of any person signing it will entail liability on conviction to imprisonment with or 
without hard labour for a term not exceeding three months or to a fine not exceeding 
120 or to both such imprisonment and fine. 

Instructions 

The foregoing statement must be forwarded : — 

A. — Whenever any change is made or occurs in the particulars registered under 
Section 1 of the above Act, i.e.. in : — 

(1) The business name. 

(2) The general nature of the business. 

(3) The principal place of the business. 

(4) The other name or names (if any) under which the business is carried on. 

(5) The corporate name of the corporation. 

(6) The registered or principal office of the corporation. 

Note. — The Registrar of Business Names has the power to refuse to register any 
name which in his opinion is undesirable (see Section 14 of the Act as amended by the 
Companies Act, 1947). 

B. — Whenever any change is made or occurs in the particulars registered under 
Section 2 of the above Act (see below), when the corporation acts as nominee 
or trustee, i.e,, in : — 

(7) The present Christian* name or names and surname or the corporate 

name of every person or corporation on whose behalf the business is 
carried on, including changes brought about by increase or decrease 
in the number of persons or corporations for whom the business 
registered is wholly or mainly carried on. 

* Christian name includes any fore-name. 

(8) The nationality of every person on whose behalf the business is carried on. 

(9) The usual residence of every person on whose behalf the business is 

carried on. 

(10) Description of the class of beneficiaries ; and 

C. — Whenever any change is made or occurs in the additional particulars 
registered under Section 2 of the above Act (see below) when the corporation 
acts as general agent, i.e., in : — 

(11) The business name and address of the foreign firm as agent for whom 

the business is carried on including changes brought about by increase 
or decrease in the number of foreign firms for whom the corporation 
registered acts as general agent. 

Note. — If the business is carried on as agent for three or more foreign firms, it 
is sufficient to state the fact that the business is so carried on, specifying the countries 
in which such foreign firms carry on business. 


Registration of Business Names Act, 1916. Section 2 

Where a firm, individual or corporation having a place of business within the 
United Kingdom carries on the business wholly or mainly as nominee or trustee of or 
for another person, or other persons, or another corporation, or acts as general agent 
for any foreign firm, the first-mentioned firm, individual or corporation shall be regis- 
tered in manner provided by this Act. and, in addition to the other particulars required 
to be furnished and registered there shall be furnished and registered the particulars 
mentioned in the Schedule to this Act : 

Provided that where the business is carried on by a trustee in bankruptcy or a 
receiver or manager appointed by any court, registration under this section shall not 
be necessary.” 
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Description of Firm, etc. 


The additional Particulars 


Where the firm, individual, or 
corporation required to be 
registered carries on business 
as nominee or trustee. 


The present Christian name and surname, any 
former name, nationality, and usual residence, 
or, as the case may be, the corporate name, of 
every person or corporation on whose behalf the 
business is carried on : Provided that if the 
business is carried on under any trust and any 
of the beneficiaries are a class of children or 
other persons, a description of the class shall 
be sufficient. 


Where the firm, individual, or 
corporation required to be 
registered carries on business 
as general agent for any foreign 
firm. 


The business name and address of the firm or 
person as agent for whom the business is carried 
on : Provided that if the business is carried on 
as agent for three or more foreign firms, it shall 
be sufficient to state the fact that the business 
is so carried on, specifying the countries in 
which such foreign firms carry on business. 


FORM R.B.N. 4 

The statement must be sent or delivered in — 

England and Wales to the Registrar of Business Names, Bush House, South West 
Wing, Strand, London, W.C.2 ; 

Scotland to the Registrar of Business Names, Exchequer Chambers, Parliament 
Square, Edinburgh. 


Registration of Business Names Act, 1916 , 

as amended by the Companies Act, 1947 


Form R.B.N, 4 


No. of Certificate 


Notice, pursuant to Section 13 of the Act, as amended, of Cessation of 
Business by a Registered Firm or Individual, or Company. 

Notice is hereby given that* 


ceased to carry on business in buch circumstances as to require registration under the 
Act] on the day of 19. . . . 

of 

Dated this day of 19. . . . 

Signature 
or 

Signatures 

♦ Insert name and address of firm, individual or company as the case may be. 
t In the case of a firm or individual delete words in italics. 



Note. — This notice must in the case of a firm be signed by the persons who were 
partners of the firm at the time when it ceased to carry on business, in the case of an 
individual by the individual, except in the case of the death of an individual when it 
must be signed by the personal representative of the deceased, and in the case of a 
company by a director or a liquidator and must in all cases be sent by post, or delivered 
to tne Registrar of Business Names within three calendar months after the business 
has ceased to be carried on. 

Failure to give the required notice within the time above specified entails liability 
on conviction to a fine not exceeding £20. 
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Form R.B.N. 6 

Registration of Business Names Act, 1916 , 

as amended by the Companies Act, 1947 

Form of Appeal from a decision of the Registrar under Section 14 (I) 


I (We) (a) 

of (a) 

(a) Insert full name and address of appellant. 

hereby give notice of appeal to the Board of Trade from the decision of the Registrar 

of the day of 19...., whereby he 

decided (b) 


(6) Insert the decision complained of. 

Accompanying this notice is a statement of the grounds of appeal and of my (our) 
case for the decision of the Board of Trade. 

(c) I (We) desire to be heard by the Board of Trade on this appeal. 

(c) Strike out if not so desired. 

Dated the day of 19. . . . 

(d) (Signed) 

{d) All individuals who are partners of an appellant firm, a director or the secretary of each corporation 
which is a partner of such firm, and a director or the secretary of an appellant company must sign. 

To 

The Registrar of Business Names : (c) Bush House, South West Wing, Strand, 
London, W.C.2 ; Exchequer Chambers, Parliament Square, Edinburgh. 

This notice must have an adhesive stamp of the value of ;{1 affixed, and must be 
sent by post or delivered within twenty-one days of the date of the notice of the 
Registrar’s decision, to the Registrar from whose decision the appellant appeals, 
together with a statement of the grounds of appeal and of the appellant’s case in support 
thereof. 

An unstamped copy of this notice of appeal, together with copies of the statement 
of the grounds of appeal and the case in support thereof, and a copy of the Registrar’s 
decision must at the same time be sent by the appellant to the Assistant Secretary, 
Insurance and Companies Department, Board of Trade, Romney House, Tufton Street, 
London. S.W.l. 

[e) Strike out any address which is not that of the Registrar whose decision is appealed from. 

Form R.B,N. 7 

Registration of Business Names Act, 1916 » 

as amended by the Companies Act, 1947 
Request by an Individual for Amendment of Particulars 


I * ** hereby declare my former 

(diristian name(b) or surname as set out in the particulars registered under the 
Registration of Business Names Act, 1916, in accordance with my application 

dated was changed 

t (a) before I attained the age of eighteen years, my date of birth being 

the day of 19. . . . ; 

t (b) on or about the day of 19 J 

being more than twenty years before the date of this request ; in consequence thereof 
and in pursuance of Section 116 (5) of the Companies Act, 1947, I hereby request that 
the said particulars be amended by leaving out that name or surname. 

DATED this '. . .day of 19 

.Signature 

* State present Christian name(s) and surname in block letters. 

I Delete if inapplicable. 

I Give the date as nearly as possible. 

Form R.B.N. 7A 

Registration of Business Names Act, 1916 , 

as amended by the Companies Act, 1947 

Request by a firm for Amendment of Particulars 

Mesfirs (hereinafter called 

** the firm ”) hereby declare that the former Christian name(s) or surname (s) of the 
partner(s) set out in the Schedule hereto were included in the particulars registered 
under the Registration of Business Names Act, 1916, in accordance with application 

dated , and that such Christian name(s) or sumame(s) 

was changed as set out in the said Schedule. In consequence thereof and in pursuance 
of Section 116 (5) of the Companies Act, 1947, the firm hereby request that the said 
particulars be amended by leaving out such name(s) or sumame(s). 

Dated this day of 19 

(a) Signature(s) 
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SCHEDULE 

Former Christian namc(s) or State whether such name(s) was changed 
surname (s) before bearer attained age of eighteen years or 

more than twenty years prior to the date of this 
request or both and give date of change as 
nearly as possible. 


(a) All individuals who are partners and a director or the secretary of each 
corporation which is a partner must sign. 

Form R.B.N. 8 

Registration of Business Names Act, 1916, 

as amended by the Companies Act, 1947 
Request by an Individual for Removal from Register 

1 * hereby declare 

my former Christian name(s) or surname as set out in the particulars registered 
under the Registration of Business Names Act, 1916, in accordance with my application 

dated was changed 

•f (a) before I attained the age of eighteen years, my date of birth being 


t (b) on or about the day of 19... J 

being more than twenty years before the date of this request ; 
and that I was required to be registered under the said Act, by reason only of such 
change of name. In consequence thereof and in pursuance of Section 116 (4) and (5) 
of the Companies Act, 1947, I hereby request that I be removed from the said Register. 
Dated this day of , 19. . . . 

Signature 

* State present Christian name(s) and surname in block letters, 
t Delete if inapplicable, 
j Give date as nearly as possible. 

Form R.B.N. 8A 

Registration of Business Names Act, 1916 , 

as amended by the Companies Act, 1947 
Request by a firm for Removal from Register 

Messrs (hereinafter called 

“ the firm ") hereby declare that the former Christian name(s) or surname(s) of the 
partner (s) set out in the Schedule hereto was included in the particulars registered 
under the Registration of Business Names Act, 1916, in accordance with an application 

dated that such Christian name(s) or 

surname (s) was changed as set out in the said Schedule and that the firm was 
required to be registered under the said Act by reason only of such change (s) of name. 
In consequence thereof and in pursuance of Section 116 (5) of the Companies Act, 1947. 
the firm hereby request that they be removed from the Register. 

Dated this day of , 19. . . . 

(a) Signature(s) 

SCHEDULE 

Former Christian name(s) or State whether such name(s) was changed 
surname (s) of partner (s) before the bearer attained the age of eighteen 

years or more than twenty years prior to the 
date of this request or both and give date of 
change as nearly as possible. 


(a) All individuals who are partners and a director or the secretary of each 
corporation which is a partner must sign. 


CO. itCT— 32 
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R.B.N. 

S.D. 

Registration of Business Names Act, 1916, 

as amended by the Companies Act, 1947 

Form of Statutory Declaration verifying a statement furnished 

UNDER THE ACT 


I 

of 

do hereby solemnly and sincerely declare that all the particulars contained in the 

statement, dated the day of 19...., and signed 

by me, which is now produced and shown to me, marked 

arc true. 

And I make this solemn declaration conscientiously believing the same to be true, 
and by virtue of the Statutory Declarations Act, 1835. 

Declared at 

this day of 19. . 

Before me 


R.B.N. Cert. 2 


No. of Certificate 



Registration of Business Names Act, 1916, 

as amended by the Companies Act, 1947 
Certificate of Registration 

I hereby certify that a statement of particulars furnished by . . 


pursuant to Section 


Dated this 


day of 


of the above-mentioned Act was registered on the 

,19.... 

day of , 19. . . . 

Registrar of Business Names. 


Section 6 of the Act enacts that, if a change occurs in any of the particulars 
registered, such change must be notified to the Registrar on the prescribed form within 
fourteen days of its occurrence. The Board of Trade may, on application, allow an 
extension of the period within which such notification must be made. 

Section 13 as amended enacts that, if a firm, individual or company, registered 
under the Act ceases to carry on business, the partners of the firm, the individual (or if 
he is dead his personal representative), or the directors or liquidators of a company 
must give notice thereof to the Registrar on the prescribed form, within three months 
after the business has ceased. 

Section 18 enacts that all trade catalogues, trade circulars, show cards and business 
letters bearing the business name and issued by a firm or individual registered under 
the Act shall clearly state the Christian names and initials and the present surnames 
any former Christian names or surname, of each partner or individual, together with 
nis nationality if not British. If a corporation is a partner its corporate name must 
also appear on the documents mentioned. 

Section 1 1 enacts that certificates issued under the Act must be kept exhibited in 
a conspicuous position at the principal place of business. 

Forms of notification of change or cessation may be obtained from the Registrar 
of Business Names, Bush House, South West Wing, Strand, London, W.C.2, or 
Registrar of Business Names, Exchequer Chambers, Parliament Square, Edinburgh. 
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THE COMPANIES (UNREGISTERED COMPANIES) REGULATIONS, 

1948 

(S.I. 1948 No. 1398) 

Made . . . . . . . . . . 25th June, 1948 

Laid before Parliament . . . . . . 2%th June, 1948 

Coming into Operation . . . . Is/ October, 1948, and 

1st July, 1949 

The Board of Trade in pursuance of the powers conferred on them by 
Section 108 and the Sixth Schedule of the Companies Act, 1947, and all other 
powers in that behalf enabling them hereby make the following regulations : — 

1. The provisions of the Companies Acts, 1929, and 1947 (a), relating 
to prospectuses, allotments, annual return, accounts and audit as specified in the 
second column of the Sixth Schedule to the Companies Act, 1947, shall apply 
to any unregistered company, being a body corporate incorporated in and 
having a principal place of business in Great Britain, other than : — 

(a) a body incorporated by or registered under a public general Act of 

Parliament ; 

(b) a body not formed for the purpose of carrying on business which has 

for its object the acquisition of gain by the body or by the individual 
member thereof ; or 

(c) a body for the time being exempted by direction of the Board of 

Trade. 

2. — (1) These Regulations may be cited as the Companies (Unregistered 
Companies) Regulations, 1948. 

(2) Save in the case of bodies corporate incorporated by private Acts of 
Parliament and carrying on water, hydraulic power or pier undertakings, these 
Regulations shall come into force on the 1st day of October, 1948, and in the 
case of such bodies corporate on the 1st day of July, 1949. 

Note. — As to the force of regulations made under former enactments relating to 
companies, see Companies Act, 1948, s. 459 (2), ante. 

Companies Act, 1947, Sixth Schedule. — See now Companies Act, 1948, Fourteenth 
Schedule, ante. 

THE COMPANIES (WINDING-UP) RULES, 1929 

(S.R. &0. 1929, No. 612) 

Dated August 29, 1929, made pursuant to the Companies Act, 1929 
[Printed as amended by the Companies (Winding-up) Amendment 
Rules, 1929, S.R. & O. 1929 No. 1177; the Companies (Winding-up) 
Amendment (No. 1) Rules, 1932, S.R. & O. 1932 No. 802 ; the 
Companies (Winding-up) Amendment Rules, 1933, S.R. & O. 1933 
No. 234 ; and the Companies (Winding-up) Amendment (No. 1) Rules, 
1944, S.R. & O. 1944 No. 655].* 


Preliminary 

1 . Application of rules. — Subject to the limitation hereinafter mentioned 
these Rules shall apply to the proceedings in every Winding-up under the Act 
of a Company which shall commence on and after the date on which these Rules 
come into operation, and they shall also, so far as practicable, and subject to 
any general or special order of the Court, apply to all proceedings which shall 
be taken or instituted after the said date, in the Winding-up of a Company 
which commenced on or after the first day January, 1891. Rules which from 
their nature and subject matter are, or which by the head lines above the group 
in which they are contained or by their terms are made applicable only to the 
proceedings in a Winding-up by the Court, or only to such proceedings and 
proceedings in a creditors' Voluntary Winding-up shall not apply to the 
proceedings in a Voluntary Winding-up, or as the case may be in a members’ 
Voluntary Winding-up whether any such Voluntary Winding-up is or is not 
being continued under the Supervision of the Court. 

Note. — For the savings enacted by the Companies Act, 1948, in respect of rules, 
see section 459 (2) of that Act, ante. 

♦The words between bold brackets are not part of the official text and are included 
for convenience only. 
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2. Interpretation of terms. — In these Rules, unless the context or 
subject-matter otherwise requires : — 

" The Act means the Companies Act, 1929. 

“ The Company ** means a company which is being wound-up, or 
against which proceedings to have it wound-up have been commenced. 

“ Judge means in the High Court the Judge who for the time being 
exercises the jurisdiction of the High Court to wind-up Companies, and 
in any Court the Judge thereof, or officer who exercises the powers of the 
Judge thereof. 

“ Proceedings means the proceedings in the winding-up of a Company 
under the Act. 

Registrar " means in the High Court any of the Registrars in 
Bankruptcy of the High Court, and any person who shall be appointed to 
fill the office of Registrar under these Rules, and where a winding-up of a 
Company is in the District Registry of Liverpool or Manchester means the 
District Registrar ; and in a County Court, where there are joint Registrars 
means either of such Registrars, or a Deputy Registrar, and in any Court 
other than the High Court, means the officer of the Court whose duty it is 
to exercise in relation to a winding-up the functions which in the High 
Court are exercised by a Registrar or Master. 

“ The Rules " means these Rules, and includes the prescribed Forms. 

Sealed ” means sealed with the seal of the Court. 

Taxing Officer ” means the Officer of the Court whose duty it is to 
tax costs in the proceedings of the Court under its ordinary jurisdiction. 

3. Use of forms in Appendix. — (1) The forms in the Appendix, where 
applicable, and where they are not applicable forms of the like character, with 
such variations as circumstances may require, shall be used. Where such forms 
are applicable any costs occasioned by the use of any other or more prolix forms 
shall be borne by or disallowed to the party using the same unless the Court 
shall otherwise direct. 

(2) Provided that the Board of Trade may from time to time alter any 
forms which relate to matters of an administrative and not of a judicial 
character, or substitute new forms in lieu thereof. Where the Board of Trade 
alters any form, or substitutes any new form in lieu of a form prescribed by these 
Rules, such altered or substituted form shall be published in the London Gazette, 
Note. — Forms are throughout referred to by reference to their numbers in the 
Appendix to these rules, which is not printed in this book. Amendments to forms, 
ellected by S.R. & O. 1931 No. 70 and S.R, & O. 1937 No. 115, have been noted. 

Court and Chambers 

4. Office of Registrar in High Court. — (1) All proceedings in the 
winding-up of Companies in the High Court shall from time to time be attached 
to one or more of the Registrars, who shall, together with the necessary clerks 
and officers, and subject to the Act and Rules, act under the general or special 
directions of the Judge. 

(2) Every other Registrar may act for and in place of such Registrar as 
above-mentioned in all proceedings under the Acts and Rules, including the 
holding of public examinations, and when so acting such other Registrar shall 
be deemed to be the Registrar for the purposes of the Act and Rules. 

(3) In every cause or matter within the jurisdiction of the Judge, whether 
by virtue of the Act, or by transfer, or otherwise, the Registrar shall, in addition 
to his powers and duties under the Rules, have all the powers and duties of a 
Master, Registrar, or Taxing Master, 

5. Matters in High Court to be heard in Court and Chambers. — 

(1) The following matters and applications in the High Court shall be heard in 
open Court : — 

(a) Petitions. 

(b) Appeals to the High Court from the Board of Trade and from the Official 

Receiver when acting as Official Receiver and not as Liquidator. 

(c) Applications under section 285 of the Act. 

(d) Applications under section 294 of the Act. 

(e) Applications for the committal of any person to prison for contempt. 

(i) Such matters and applications as the Judge may from time to time 

by any general or special orders direct to he heard in open Court. 
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(2) Examinations of persons summoned before the High Court under 
section 214 of the Act, shall be held in Court or in Chambers as the Court shall 
direct. 

(3) Every other matter or application in the High Court under the Act 
to which the Rules apply may be heard and determined in Chambers. 

Notes. — Section 285. See now section 343, ante. 

Section 294. See now section 362, ante. 

Section 214. See now section 268, ante. 

6. Proceeding in Courts other than High Court. — (1) In Courts 
other than the High Court the following matters and applications to the Court 
shall be heard in open Court : — 

(a) Petitions. 

(b) Public Examinations. 

(c) Applications under sub-section (l)*of section 277 of the Act. 

(d) Applications to rectify the Register. 

(e) Appeals from the Official Receiver and Board of Trade. 

(f) Appeals from any decision or act of the Liquidator. 

(g) Applications relating to the admission or rejection of proofs. 

(h) Proceedings under section 276 of the Act. 

(i) Applications under section 294 of the Act. 

(j) Applications under section 285 of the Act. 

(k) Applications under sub-section (1) and (2) of section 275 of the Act and 

such applications under sub-section (4) of the said section as can be 
made to the Court. 

(l) Applications under section 217 of the Act. 

(m) Applications under sub-section (2) of section 372 of the Act. 

(n) Applications for the committal of any person to prison for contempt. 

(o) Such matters and applications as the Judge may from time to time by 

any general or special orders direct to be heard in open Court. 

(2) Any other matter or application may be heard and determined in 
Chambers. 

Notes. — Section 277 (1). See now section 334 (1), ante. 

Section 276. See now section 333, ante. 

Section 294. See now section 352, ante. 

Section 285. See now section 343, ante. 

Section 275. See now section 332, ante. 

Section 217. This section was repealed by section 123 of the 1947 Act. 

Section 372 (2). See now section 448 (2), ante. 

7. Applications in Chambers. — Subject to the provisions of the Act 
and Rules in every Court : — 

(1) The Registrar may under the general or special directions of the Judge 

hear and determine any application or matter which under the Act 
and Rules may be heard and determined in Chambers. 

(2) Any matter or application before the Registrar may at any time be 

adjourned by him to be heard before the Judge either in Chambers 
or in Court. 

(3) Any matter or application may, if the Judge or as the case may be, the 

Registrar, thinks fit be adjourned from Chambers to Court, or from 
Court to Chambers. 

8. Motions and Summonses. — (1) Every application in Court other 
than a petition shall be made by motion, notice of which shall be served on every 
person against whom an order is sought, not less than two clear days before the 
day named in the notice for hearing the motion, which day must be one of the 
days appointed for the Sittings of the Court. 

(2) Every application in Chambers shall be made by summons, which, 
unless otherwise ordered, shall be served on every person against whom an 
order is sought, and shall require the person or persons to whom the summons is 
addressed to attend at the time and place named in the summons. 

Note. — The form is No. 1 (form of summons (general)). 

9. Place of Sitting of County Court. — Subject to the orders of the Lord 
Chancellor the place of Sitting of each County Court having jurisdiction under 
the Act shall for the purposes of such jurisdiction, be the town and place in 
which the Court holds its Sittings for the general business of the Court, under 
the Count}'^ Courts Acts. 
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10. Times for holding Courts other than the High Court, — Subject 
to the provisions of the Act, the times of the Sitting of each Court, other than 
the High Court in matters of the winding-up of Companies shall be those which 
are appointed for the transaction of the general business of the Court, unless 
the J udge of any such Court shall otherwise order. 

Proceedings 

1 1 . Title of proceedings. — (1 ) Every proceeding in a winding-up matter 
shall be dated, and shall with any necessary additions, be intituled in the matter 
of the company to which it relates and in the matter of the Companies Act, 
1929, and otherwise as in Forms 2 and 3. Numbers and dates may be denoted 
by figures. 

(2) The first proceeding in every winding-up matter shall have a distinctive 
number assigned to it in the office of the Registrar, and all proceedings in any 
matter subsequent to the first proceeding shall bear the same number as the 
first proceeding. 

Note. — Form 3. A new form was substituted by Order of the Board of Trade, 
dated January 29, 1937, S.R. & O. 1937 No. 115. 

Companies Act, 1929. 3 he 1929 Act is repealed by the 1948 Act, Seventeenth 

Schedule, Part I, as from July 1, 1948, and replaced by the 1948 Act. 

12. Written or printed proceedings. — All proceedings shall be written 
or printed, or partly written or partly printed on paper of the size of 13 inches in 
length and 8 inches in breadth, or thereabouts, and must have a stitching 
margin ; but no objection shall be allowed to any proof or affidavit on account 
only of its being written or printed on paper of other size. 

13. Process to be sealed. — All orders, summonses, petitions, warrants, 
process of any kind (including notices when issued by the Court) and office 
copies in any winding-up matter shall be sealed. 

14. Issue of Summonses. — Every summons in a winding-up matter 
in the High Court shall be prepared by the applicant or his solicitor, and issued 
from the office of the Registrar. A summons, when sealed, shall be deemed to 
be issued. The person obtaining the summons shall leave in the Registrar’s 
office a duplicate which shall be stamped with the prescribed stamp and filed. 

15. Orders. — Every order, whether made in Court or in Chambers in 
the winding-up of a Company shall be drawn up by the Registrar, unless in any 
proceeding, or classes of proceedings, the Judge or Registrar who makes the 
order shall direct that no order need be drawn up. Where a direction is given 
that no order need be drawn up, the note or memorandum of the order, signed 
or initialled by the Judge or the Registrar making the order, shall be sufficient 
evidence of the order having been made. 

Note. — As to orders to stay, see now section 256. 

16. File of proceedings in office of Registrar (High Court). — All 

petitions, affidavits, summonses, orders, proofs, notices, depositions, bills of 
costs and other proceedings in the High Court in a winding-up matter shall be 
kept and remain of record in the office of tlie Registrar and, subject to the 
directions of the Court, shall be placed in one continuous file, and no proceedings 
in any winding-up matter shall be filed in the Central Office. 

17. File of proceedings in Courts other than High Court. — In Courts 
other than the High Court a file of proceedings in every winding-up matter 
shall be kept on which, subject to the directions of the Court, all petitions, 
affidavits, summonses, orders, proofs, notices, depositions, and other proceedings 
in the matter shall be placed and remain of record as far as possible in continuous 
order. 


18. Office copies. — In every Court all office copies of petitions, affidavits, 
depositions, papers and writings, or any parts thereof, required by the Official 
Receiver or any liquidator, contributory, creditor, officer of a Company, or other 
person entitled thereto, shall be provided by the Registrar, and shall, except 
as to figures, be fairly written out at length, and be sealed and delivered out 
without any unnecessary delay, and in the order in which they shall have been 
bespoken. 
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19. Inspection of file. — Every person who has been a director or officer 
of a Company which is being wound up, and every duly authorised officer of the 
Board of Trade, shall be entitled, free of charge, and every contributory and 
every creditor whose claim or proof has been admitted, shall be entitled [on 
payment of the prescribed feej, at all reasonable times, to inspect the file of 
proceedings and to take copies or extracts from any document therein, or be 
furnished with such copies or extracts [on payment of the prescribed fee]. 

Note. — The words between square brackets were inserted, in substitution for 
words establishing a fee of Is. per hour and a rate not exceeding 4d. a folio respectively, 
by the Companies (Winding-Up) Amendment Rules, 1929, S.R. & O. 1929 No. 1177. 
These rules superseded on December 31, 1929, the Companies (Winding-Up) 
Amendment Rules, 1929, which had come into force as provisional rules on 
November 1, 1929. 

20. Use of file by Board of Trade and Official Receiver. — Wliere, 
in the exercise of their functions under the Act or Rules, the Board of Trade 
or the Official Receiver requires to inspect or use the file of proceedings the 
Registrar shall (unless the file is at the time required for use in Court or by him) 
on request, transmit the file of proceedings to the Board of Trade or Official 
Receiver, as the case may be. 

21. Defacement of stamps. — Every officer of a Court who shall receive 
any document to which an adhesive stamp shall be affixed, shall immediately 
upon receipt of the document deface the stamp thereon, in the High Court in 
such manner as the Commissioners of Inland Revenue may from time to time 
direct, and in any other Court by writing partly on the stamp and partly on the 
document the name of the matter, or in such other manner as the Commissioners 
of Inland Revenue may from time to time direct, and no such document shall 
be filed or delivered until the stamp thereon shall have been defaced in manner 
aforesaid ; and it shall be the duty of the party presenting or receiving such 
document to see that the defacement hereby prescribed has been duly made. 

Service and Execution of Process and Enforcement 
OF Orders 

22. Duties of Bailiff in County Court. — (1) It shall be the duty of 
the High Bailiff of a County Court to serve such orders, summonses, petitions 
and notices as the Court may require him to serve ; to execute warrants and 
other process ; to attend any sittings of the Court (but not sittings in Chambers) ; 
and to do and perform all such things as may be required of him by the Court. 

(2) Nothing in this Rule shall require any order, summons, petition, or 
notice, to be served by a bailiff or officer of the Court whicli is not specially by 
the Act or Rules required to be .so served, unless the Court in any particular 
proceeding by order specially so directs. 

[22a. — (1) Payment by the High Bailiff of a County Court to the Registrar, 
pursuant to the County Court Rules for the time being in force, of any money 
seized or received by the High Bailiff in part satisfaction of an execution against 
the goods of a company shall be a good discharge to him as against the I.iquidator 
under section 269 (1) of the Act, provided that the payment is made without 
notice that a Provisional Liquidator has been appointed or that an order has 
been made or a resolution passed for the winding-up of the company. 

(2) Where notice is given to the High Bailiff of such an appointment order 
or resolution as is mentioned in paragraph (1) of this Rule, he shall forthwith 
inform the Registrar, and the Registrar shall, after deducting the costs of the 
execution, on request pay over to the Liquidator all monies paid to him by the 
High Bailiff in respect of the execution and not paid out by the Registrar before 
he has notice of the appointment, order or resolution.] 

Notes. — ^This rule was inserted by the Companies (Winding-Up) Amendment 
Rules, 1929, S.R. & O. 1929 No. 1177, r. 2. These rules superseded, on December 31, 
1929, the Companies (Winding-Up) Amendment Rules, 1929, which had come into 
force as provisional rules on November 1, 1929. 

Section 289 (1). See now section 326 (1), ante. 

23. Service. — (1) All notices, summonses, and other documents other 
than those of which personal service is required, may be sent by prepaid post 
letter to the last known address of the person to be served therewith ; and the 
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notice, summons, or document shall be considered as served at the time that 
the same ought to be delivered in the due course of post by the post office, and 
notwithstanding the same may be returned by the post office. 

(2) No service shall be deemed invalid by reason that the name, or any 
of the names other than the surname of the person to be served, has been 
omitted from the document containing the person's name, provided that the 
Court is satisfied that in other respects the service of the document has been 
sufficient. 


24. Enforcement of Orders. — (1) Every order of a Court having juris- 
diction to wind up a Company, made in the exercise of the powers conferred by 
the Acts and Rules, may be enforced by such Court as if it were a judgment or 
order of the Court made in the exercise of its ordinary jurisdiction. 

(2) Every such order of a County Court, and every process issued therein 
may be enforced, executed and dealt with not only by such Court, but by any 
County Court, whether such County Court has or has not jurisdiction to wind 
up a Company, as if such order or process were made or issued for the enforce- 
ment of a judgment or order made by such last mentioned Court in the exercise 
of its ordinary jurisdiction. 


Petition 

25. Form of petition. — Every petition for the winding-up of a Company 
by the Court, or subject to the supervision of the Court, shall be in the Forms 
Nos. 4 and 5 in the Appendix with such variations as circumstances may require. 

26. Presentation of petition. — A petition shall be presented at the office 
or chambers of the Registrar, who shall appoint the time and place at which the 
petition is to be heard. Notice of the time and place appointed for hearing the 
petition shall be written on the petition and sealed copies thereof, and the 
Registrar may at any time before the Petition has been advertised, alter the 
time appointed, and fix another time. 

27. Advertisement of petition. — Every petition shall be advertised 
seven clear days before the hearing as follows : — 

(1) In the case of a Company whose registered office, or if there shall be 

no such office, then whose principal or last known principal place of 
business is or was situate within ten miles of the principal entrance of 
the Royal Courts of Justice once in the London Gazette, and once at 
least in one London daily morning newspaper, or in such other 
newspaper as the Court directs. 

(2) In the case of any other Company, once in the London Gazette, and once 

at least in one local newspaper circulating in the district where the 
registered office, or principal or last known principal place of business, 
as the case may be, of such Company is or was situate, or in such 
other newspaper as shall be directed by the Court. 

(3) The advertisement shall state the day on which the petition was 

presented, and the name and address of the petitioner, and of his 
solicitor and London agent (if any), and shall contain a note at the 
foot thereof, stating that any person who intends to appear on the 
hearing of the petition, either to oppose or support, must send notice 
of his intention to the petitioner, or to his solicitors or London agent, 
within the time and manner prescribed by Rule 33, and an advertise- 
ment of a petition for the winding-up of a Company by the Court 
which does not contain such a note shall be deemed irregular. 

And if the petitioner or his solicitor does not within the time hereby pres- 
cribed or within such extended time as the Registrar may allow duly advertise 
the petition in the manner prescribed by this Rule the appointment of the time 
and place at which the petition is to be heard shall be cancelled by the Registrar 
and the petition shall be removed from the file in the Companies (Winding-up) 
Office unless the Judge or the Registrar shall otherwise direct. 

Note. — The Form is No. 6 (advertisement ot petition). 

28. Service of petition. — Every petition shall, unless presented by the 
Company, be served upon the Company at the registered office, if any, of the 
Company, and if there is no registered office, then at the principal or last known 
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principal place of business of the Company, if any such can be found, by leaving 
a copy with any member, officer, or servant of the Company there, or in case no 
such member, officer, or servant can be found there, then by leaving a copy at 
such registered office or principal place of business, or by serving it on such 
member, officer or servant of the Company as the Court may direct ; and where 
the Company is being wound up voluntarily, the petition shall also be served 
upon the Liquidator (if any), appointed for the purpose of winding-up the 
affairs of the Company. 

Note. — The Forms are Nos. 7 (affidavit of service on members, officers or servants), 
and 8 (affidavit of service of petition on liquidation). 

29. Verification of petition. — Every petition for the winding-up of a 
Company by the Court, or subject to the supervision of the Court, shall be 
verified by an affidavit referring thereto. Such affidavit shall be made by 
the petitioner, or by one of the petitioners, if more than one, or, in case the 
petition is presented by a corporation, by some director, secretary, or other 
principal officer thereof, and shall be sworn after and filed within four days 
after the petition is presented, and such affidavit shall be sufficient primd facie 
evidence of the statements in the petition. 

Note. — The Forms are Nos. 9 (affidavit verifying petition) and 10 (affidavit 
verifying petition of limited company). 

30. Copy of petition to be furnished to creditor or contributory. — 

Every contributory or creditor of the Company shall be entitled to be furnished, 
by the solicitor of the petitioner with a copy of the petition, within 24 hours 
after requiring same, on paying the rate of 4d. per folio of 72 words for such 
copy. 


Provisional Liquidator 

31. Appointment of Provisional Liquidator. — (1) After the presenta- 
tion of a petition, upon the application of a creditor, or of contributory, or of 
the Company, and upon proof by affidavit of sufficient ground for the appoint- 
ment of a Provisional Liquidator, the Court, if it thinks fit and upon such terms 
as in the opinion of the Court shall be just and necessary, may make the 
appointment. 

(2) The order appointing the Provisional Liquidator, shall bear the number 
of the petition, and shall state the nature and a short description of the property 
of which the Provisional Liquidator is ordered to take possession, and the 
duties to be performed by the Provisional Liquidator. 

(3) Subject to any order of the Court, if no order for the winding-up of the 
Company is made upon the petition, or if an order for the winding-up of the 
Company on the petition is rescinded, or if all proceedings on the petition are 
stayed, or if an order is made continuing the voluntary winding-up of the 
Company subject to the supervision of the Court, the Provisional Liquidator 
shall be entitled to be paid, out of the property of the Company, all the costs, 
charges, and expenses properly incurred by him as Provisional Liquidator, 
including such sum as is or would be payable under the scale of fees for the time 
being in force where the Official Receiver is appointed Provisional Liquidator, 
and may retain out of such property the amounts of such costs, charges, and 
expenses. 

(4) Where any person other than the Official Receiver has been appointed 
Provisional Liquidator and the Official Receiver has taken any steps for the 
purpose of obtaining a statement of affairs or has performed any other duty 
prescribed by these Rules the Provisional Liquidator shall pay the Official 
Receiver such sum, if any, as the Court directs. 

Note. — The Form is No. 11 (Order appointing a provisional liquidator after 
presentation of petition and before order to wind up). 

Hearing of Petitions and Orders Made Thereon 

32. Attendance before hearing to show compliance with rules. — 

After a petition has been presented, the petitioner, or his solicitor shall, on a 
day to be appointed by the Registrar, attend before the Registrar and satisfy 
him that the petition has been duly advertised, that the prescribed affidavit 
verifying the statements therein and the affidavit of service (if any) have been 
duly filed, and that the provisions of the Rules as to petitions for winding-up 
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Companies have been duly complied with by the petitioner. No order for the 
winding-up of a Company shall be made on the petition of any petitioner who 
has not, prior to the hearing of the petition, attended before the Registrar at the 
time appointed, and satisfied him in manner required by this Rule. 

33. Notice by persons who intend to appear. — Every person who 
intends to appear on the hearing of a petition shall serve on, or send by post to. 
the petitioner, or his solicitor or London agent, at the address stated in the 
advertisement of the petition, notice of his intention. The notice shall contain 
the address of such person, and shall be signed by him or by his solicitor or 
London agent, and shall be served, or if sent by post shall be posted in such 
time as in ordinary course of post to reach the address not later than six o’clock 
in the afternoon of the day previous to the day appointed for the hearing of 
the petition, or if such day be a Monday, not later than one o'clock in the 
afternoon of the Saturday previous to such day. The notice shall be in Form 12 
with such variations as circumstances may require. A person who has failed 
to comply with this Rule shall not, without the special leave of the Court, be 
allowed to appear on the hearing of the petition. 

34. List of names and addresses of persons who appear on the 
petition. — The petitioner, or his solicitor or London agent, shall prepare a list 
of the names and addresses of the persons who have given notice of their intention 
to appear on the hearing of the petition, and of their respective solicitors, which 
shall be in Form 13. On the day appointed for hearing the petition a fair 
copy of the list (or if no notice of intention to appear has been given a statement 
in writing to that effect) shall be handed by the petitioner, or his solicitor or 
I.ondon agent, to the Court prior to the hearing of the petition. 

35. Affidavits in opposition and reply. — (1) Affidavits in opposition 
to a petition that a Company may be wound up by or subject to the supervision 
of the Court shall be filed within seven days of the date on which the affidavit 
verifying the petition is filed, and notice of the filing of every affidavit in opposi- 
tion to such a petition shall be given to the petitioner or the solicitor or London 
agent of the petitioner, on the day on which the affidavit is filed. 

(2) An affidavit in reply to an affidavit filed in opposition to a petition shall 
be filed within three days of the date on which notice of such affidavit is received 
by the petitioner or the solicitor or London agent of the petitioner. 

36. Substitution of creditor or contributory for withdrawing 
petitioner. — When a petitioner is not entitled to present a petition, or whether 
so entitled or not, where he (1) fails to advertise his petition within the time by 
these Rules prescribed or such extended time as the Registrar may allow or 
(2) consents to withdraw his petition, or to allow it to be dismissed, or the 
hearing adjourned, or fails to appear in support of his petition when it is called 
on in Court on the day originally fixed for the hearing thereof, or on any day to 
which the hearing has been adjourned, or (3) if appearing, does not apply for 
an order in the terms of the prayer of his petition, the Court may, upon such 
terms as it may think just, substitute as petitioner any creditor or contributory 
who in the opinion of the Court would have a right to present a petition, and 
who is desirous of prosecuting the petition. An order to substitute a petitioner 
may, where a petitioner fails to advertise his petition within the time prescribed 
by these rules or consents to withdraw his petition, be made in Chambers at any 
time. 


Order to Wind up a Company 

37. Notice that winding-up order has been pronounced to be 
given to Official Receiver. — ^When an order for the winding-up of a Company, 
or for the appointment of a Provisional Liquidator prior to the making of an 
order for the winding-up of the Company, has been made, the Registrar shall, 
on the same day, send to the Official Receiver a notice informing him that the 
order has been pronounced. 

The notice shall be in Forms 14 and 15 respectively, with such variations as 
circumstances may require. 

38. Documents for drawing up order to be left with Registrar. — It 

shall be the duty of the petitioner, or his solicitor or London agent, and of all 
other persons who have appeared on the hearing of the petition, at latest on the 
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day following the day on which an order for the winding-up of a Company is 
pronounced in Court to leave at the Registrar’s office all the documents required 
for the purpose of enabling the Registrar to complete the order forthwith. 

39. No appointment for settling order. — It shall not be necessary for 
the Registrar to make an appointment to settle the order, unless in any particular 
case the special circumstances make an appointment necessary. 

40. Contents of winding-up order. — An order to wind up a Company 
or for the appointment of a Provisional Liquidator shall contain at the foot 
thereof a notice stating that it will be the duty of such of the persons who are 
liable to make out or concur in making out the Company’s statement of affairs 
as the Official Receiver may require, to attend on the Official Receiver at such 
time and place as he may appoint and to give him all information he may 
require. 

Note. — The Forms are Nos. 11 (order appointing a provisional liquidator after 
presentation of petition and before order to wind up) ; 16 (order for the winding up 
by Court). 

41. Transmission and advertisement of winding-up order. — 

(1) When an order that a Company be wound up, or for the appointment of a 
Provisional Liquidator has been made : — 

(a) Three copies of the order sealed with the seal of the Court shall forthwith 

be sent by post or otherwise by the Registrar to the Official Receiver. 

(b) The Official Receiver shall cause a sealed copy of the order to be served 

upon ‘the Company by prepaid letter addressed to it at its registered 
office (if any) or if there is no registered office at its principal or last 
known principal place of business or upon such other person or 
persons, or in such other manner as the Court may direct, and if the 
order is that the Company be wound up by the Court, shall forward 
to the Registrar of Companies the copy of the order which by section 
176 of the Act is directed to be so forwarded by the Company or 
otherwise as may be prescribed. 

(c) The Official Receiver shall , forthwith give notice of the order to the 

Board of Trade, who shall forthwith cause the notice to be gazetted. 

(d) The Official Receiver shall forthwith send notice of the order to such 

local paper as the Board of Trade may from time to time direct, or, 
in default of such direction, as he may select. 

(2) An order for the winding-up of a Company subject to the supervision 
of the Court, shall before the expiration of twelve days from the date thereof 
be advertised by the petitioner, once in the London Gazette, and shall be served 
on such persons (if any) and in such manner as the Court shall direct. 

Notes. — Section 176. See now section 230, ante. 

Notice to be gazetted. The Form is No. 103 (1) (notice of winding-up order). 

Notice for newspaper. The Form is No. 17 (notice of order to wind up (for 
newspaper)). 

Order for winding up. The Form is No. 18 (order for winding-up subject to 
supervision) . 

[41a. For the purposes of section 269 of the Act a notice that (1) a winding 
up petition has been presented, or (2) a winding-up order has been made, or 

(3) a provisional liquidator has been appointed, or (4) a meeting has been 
called at which there is to be proposed a resolution for the voluntary winding-up 
of the company, or (5) a resolution has been passed for the voluntary winding-up 
of the company, shall be in writing and shall be addressed, where the execution 
is in respect of a judgment of the High Court, to the Sheriff, and in any other 
case, to the officer charged with the execution, and may be served by being 
delivered by hand or by registered post, in the case of a notice to a Sheriff, 
at the office of the Under-Sheriff, and in any other case, at the office of the officer 
charged with the execution : 

Provided that where a winding-up petition is presented or a winding-up 
order is made or a provisional liquidator is appointed in a County Court the 
Registrar of which is also the High Bailiff of that Court, the filing of the petition 
or the making of the order or the appointment of a provisional liquidator shall, 
for the purposes of that section, be sufficient notice to him in his capacity as 
High Bailiff of that Court, that the petition has been presented or the order 
made or the provisional liquidator appointed, as the case may be.] 

Notes. — This rule was inserted by the Companies (Winding-Up) Amendment 
Rules, 1933, S.R. & O. 1933 No. 234, w’hich came into operation on April 18, 1933. 

Section 269. See now section 326, ante. 
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Transfers of Actions and Proceedings 

42. Transfer of actions. — (1) Where an order has been made for the 
winding-up of a Company then if such order was made by the High Court or if 
the proceedings have been transferred to the High Court the Judge shall have 
power, without further consent, to order the transfer to him of any action, cause 
or matter pending in any other Court or Division brought or continued by or 
against the Company, and any action or proceeding by a mortgagee or debenture 
holder of the Company against the Company, for the purpose of realising his 
security, or by any other person for the purpose of enforcing a claim against 
the Company’s assets or property, which is pending in the High Court or before 
any Judge thereof shall without further order be transferred to the Judge of the 
High Court. In the case of applications in Chambers in actions so transferred 
where the practice in winding-up is different from the practice in the Chancery 
Division the practice in winding-up shall prevail. 

(2) Where any action brought by or against a Company against which a 
winding-up order has been made is transferred to the Judge of the High Court, 
the Registrar may, under the general or special directions of the Judge, hear, 
determine and deal with any application, matter, or proceeding which, if the 
action had not been transferred, would have been determined in Chambers. 
These provisions shall apply to the proceedings in any action in which by the 
Rules of the Supreme Court or otherwise the Chamber proceedings are directed 
to be dealt with by the Registrar. 

43. Transfer of proceedings by Judge of High Court. — The Judge 
of the High Court may at any time, for good cause shown, order the proceedings 
in any Court other than the High Court to be transferred to the High Court, 
or any proceedings in the High Court to be transferred from the High Court to 
any other Court. 

Note. — The Form is No. 19 (order of transfer). 

44. Transfer of proceedings by Judge of Court other than High 
Court or Palatine Court. — The Judge of any Court, other than the High 
Court or a Palatine Court, may at any time, for good cause shown, order any 
proceedings which have been commenced or are pending in his Court to be 
transferred to any Court which has jurisdiction to order the winding-up of a 
Company, not being the High Court or a Palatine Court. 

Note. — -The Form is No. 19 (order of transfer). 

45. Notice of application to Official Receiver. — In a winding-up by 
the Court, notice of an application for a transfer of proceedings shall before the 
hearing thereof, be served by the applicant on the Official Receiver of the Court 
in which the proceedings arc pending and on the Official Receiver of the Court 
to which the proceedings are sought to be transferred. 

46. Procedure where proceedings transferred. — When an order for 
the transfer of proceedings has been made : — 

( 1 ) The person on whose application the transfer has been made shall lodge 

with the Registrar of the Court to which the proceedings are trans- 
ferred a sealed copy of the order of transfer. 

(2) In a winding-up by the Court the Official Receiver of the Court to which 

the proceedings are transferred shall (unless the Court which orders 
the transfer or the Court to which the proceedings are transferred shall 
direct that some other Official Receiver shall become Official Receiver 
in the proceedings) become the Official Receiver in the proceedings. 

(3) The records of the proceedings shall be transmitted to the Registrar 

of the Court to which the proceedings are transferred, and in a winding- 
up by the Court such Registrar, as soon as he has received the records, 
shall give notice of the transfer to the Official Receiver of his Court, 
or other the person who has become Official Receiver in the proceedings 
and such Official Receiver shall give notice of the transfer to the Board 
of Trade. 

(4) The proceedings shall receive a new distinctive number. 

Note. — The Form is No. 20 (notice of transfer of proceedings to the Board of 
Trade and Official Receiver). 
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47. Transfer of Jurisdiction of County Court. — Whenever the Lord 
Chancellor, by order under his hand, shall exclude any County Court from having 
jurisdiction under the Act, or shall attach the district or any part of the district 
of a County Court to any other County Court, any winding-up matters pending 
in the Court or district to which the order relates shall become transferred to 
such Court as shall be mentioned for the purpose in the order ; and, thereupon, 
the Rules as to transfer of proceedings shall apply to the transfer of such pending 
proceedings in all respects as if the proceedings had been transferred by order 
of a Court having power to transfer proceedings. 

Special Manager 

48. Appointment of Special Manager. — (1) An application by the 
Official Receiver for the appointment of a special manager shall be supported 
by a report of the Official Receiver, which shall be placed on the file of proceedings, 
and such report shall either state the amount of remuneration which, in the 
opinion of the Official Receiver, ought to be allowed to the special manager, or 
that it is, in the opinion of the Official Receiver, desirable that the fixing of such 
remuneration should be deferred. No affidavit by the Official Receiver in support 
of the application shall be required. 

(2) The remuneration of the special manager shall, unless the Court other- 
wise in any case directs, be stated in the order appointing him, but the Court 
may at any subsequent time for good cause shown make an order for payment 
to the special manager of further remuneration. 

(3) A copy of the order appointing a special manager shall be transmitted 
to the Board of Trade by the Official Receiver. 

49. Accounting by Special Manager. — Every special manager shall 
account to the Official Receiver, and the Special Manager’s accounts shall be 
verified by affidavit, and, when approved by the Official Receiver, the totals of 
the receipts and payments shall be added by the Official Receiver to his accounts. 

Note. — The Form is No. 21 (affidavit by special manager verifying account). 

Statement of Affairs 

50. Preparation of statement of affairs. — (1) A person who under 
section 181 of the Act has been required by the Official Receiver to submit and 
verify a statement of affairs of a Company, shall be furnished by the Official 
Receiver with such froms and instructions as the Official Receiver in his 
discretion shall consider necessary. The statement shall be made out in dupli- 
cate, one copy of which shall be verified by affidavit. The Official Receiver shall 
cause to be filed with the Registrar the verified statement of affairs. 

(2) The Official Receiver may from time to time hold personal interviews 
with any such person as is mentioned in paragraphs (a), (b), (c) or (d) of sub- 
section (2) of section 181 of the Act for the purpose of investigating the Com- 
pany’s affairs, and it shall be the duty of every such person to attend on the 
Official Receiver at such time and place as the Official Receiver may appoint 
and give the Official Receiver all information that he may require. 

Notes. — The Form is No. 22 (Statement of Affairs). See also rule 59, infra. 
The period in respect of certain preferential payments has been altered (see section 319, 
ante). The period in which a floating charge can be upset is now twelve months 
(see section 322, ante). 

Section 181. — See now section 235, ante. 

51. Extension of time for submitting statement of affairs. — Wlien 
any person requires any extension of time for submitting the statement of 
affairs, he shall apply to the Official Receiver, who may, if he thinks fit, give a 
written certificate extending the time, which certificate shall be filed with the 
proceedings in the winding-up and shall render an application to the Court 
unnecessary. 

52. Information subsequent to statement of affairs. — After the 
statement of affairs of a Company has been submitted to the Official Receiver it 
shall be the duty of each person who has made or concurred in making it, if 
and when required, to attend on the Official Receiver and answer all such ques- 
tions as may be put to him, and give all such further information as may be 
required of him by the Official Receiver in relation to the Statement of Affairs. 

53. Default. — Any default in complying with the requirements of section 
181 of the Act may be reported by the Official Receiver to the Court. 

Note. — Section 181. See now section 235, ante. 
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54* Expenses of statement of affairs. — A person who is required to 
make or concur in making any statement of affairs of a Company shall, before 
incurring any costs or expenses in and about the preparation and making of the 
statement, apply to the Official Receiver for his sanction and submit a statement 
of the estimated costs and expenses which it is intended to incur ; and, except 
by order of the Court, no person shall be allowed out of the assets of the Company 
any costs or expenses which have not before being incurred been sanctioned by 
the Official Receiver. 

55. Dispensing with Statement of affairs. — (1) Any application to 
dispense with the requirements of section 181 of the Act shall be supported by 
a report of the Official Receiver showing the special circumstances which in his 
opinion render such a course desirable. 

(2) When the Court has made an order dispensing with the requirements 
of the said section, it may give such consequential directions as it may see fit 
and in particular it may give directions as to the sending of any notices which 
are by these rules required to be sent to any person mentioned in the Statement 
of Affairs. 

Note. — Section 181. See now section 235, ante. 

Appointment of Liquidator in a Winding-up by the Court 

56. Appointment of Liquidator on report of meetings of creditors 
and contributories. — (1) As soon as possible after the first meeting of creditors 
and contributories have been held the Official Receiver, or the Chairman of the 
meeting, as the case may be, shall report the result of each meeting to the Court. 

(2) Upon the result of the meetings of creditors and contributories being 
reported to the Court, if there is a difference between the determinations of the 
meetings of the creditors and contributories, the Court shall, on the application 
of the Official Receiver, fix a time and place for considering the resolutions and 
determinations (if any) of the meetings, deciding differences, and making such 
order as shall be necessary. In any other case the Court may upon the applica- 
tion of the Official Receiver forthwith make any appointment necessary for 
giving effect to any such resolutions or determinations. 

(3) When a time and place have been fixed for the consideration of the 
resolutions and determinations of the meetings, such time and place shall be 
advertised by the Official Receiver in such manner as the Court shall direct, but 
so that the first or only advertisement shall be published not less than seven 
days before the time so fixed. 

(4) Upon the consideration of the resolutions and determinations of 
the meetings the Court shall hear the Official Receiver and any creditor or 
contributory. 

(5) If a Liquidator is appointed a copy of the order appointing him shall 
be transmitted to the Board of Trade by the Official Receiver, and the Board 
of Trade shall, as soon as the Liquidator has given security, cause notice of the 
appointment to be gazetted. The expense, of gazetting the notice of the appoint- 
ment shall be paid by the Liquidator, but may be charged by him on the assets 
of the Company. 

(6) Every appointment of a Liquidator or Committee of Inspection shall 
be advertised by the Liquidator in such manner as the Court directs immedi- 
ately after the appointment has been made, and the Liquidator has given the 
required security. 

(7) If a Liquidator in a winding-up by the Court shall die, or resign, or be 
removed, another Liquidator may be appointed in his place in the same manner 
as in the case of a first appointment, and the Official Receiver shall, on the request 
of not less than one-tenth in value of the creditors or contributories summon 
meetings for the purpose of determining whether or not the vacancy shall be 
filled ; but none of the provisions of this Rule shall apply where the Liquidator 
is released under section 197 of the Act in which case the Official Receiver shall 
remain Liquidator. 

Notes. — Rule 56 (1). The Form is No. 23 (report of results of meeting of creditors 
or contributories). 

Rule 56 (5). The Forms are Nos. 24 (order appointing liquidator) and 103 (7) 
(notice of appointment of liquidator).' 

Rule 56 (6). The Form is No. 25 (advertisement of appointment of liquidator). 

Rule 56(7). The Form is No. 103 (8) (notice of removal of liquidator). As to 
section 197, see now section 251, ante. 
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Security by Liquidator or Special Manager in a Winding-up 

BY THE Court 

57. Standing security to Board of Trade. — In the case of a Special 
Manager or a Liquidator other than the Official Receiver, the following provisions 
as to security shall have effect, namely : — 

( 1 ) The security shall be given to such officers or persons and in such manner 

as the Board of Trade may from time to time direct. 

(2) It shall not be necessary that security shall be given in each separate 

winding-up ; but security may be given either specially in a particular 
winding-up, or generally, to be available for any winding-up in which 
the person giving security may be appointed, either as Liquidator or 
Special Manager. 

(3) The Board of Trade shall fix the amount and nature of such security, 

and may from time to time, as they think fit, either increase or diminish 
the amount of special or general security which any person has given. 

(4) The certificate of the Board of Trade that a Liquidator or Special 

Manager has given security to their satisfaction shall be filed with 
the Registrar. 

(5) The cost of furnishing the required security by a Liquidator or Special 

Manager, including any premiums which he may pay to a Guarantee 
Society, shall be borne by him personally, and shall not be charged 
against the assets of the Company as an expense incurred in the 
winding-up. 

Note. — Rule 57 (4). The certificate is Form No. 26 (certificate that liquidator 
or special manager has given security). 

58. Failure to give or keep up security. — (1) If a Liquidator or Special 
]\Ianager fails to give the required security within the time stated for that pur- 
pose in the order appointing him, or any extension thereof, the Official Receiver 
shall report such failure to the Court, who may thereupon rescind the order 
appointing the Liquidator or Special Manager. 

(2) If a Liquidator or Special Manager fails to keep up his security the 
Official Receiver .shall report such failure to the Court, who may thereupon 
remove the Liquidator or Special Manager, and make such order as to costs as 
the Court shall think fit. 

(3) Where an order is made under this Rule rescinding an order for the 
appointment of or removing a Liquidator, the Court may direct that meetings 
shall be held for the purpose of determining whether an application shall be made 
to the Court for another Liquidator to be appointed and thereupon the same 
meetings shall be summoned and the same proceedings may be taken as in the 
case of a first appointment of a Liquidator. 

Public Examination 

59. Consideration of report. — ^The consideration of a report made by 
the Official Receiver pursuant to subsection (2) of section 182 of the Act shall 
be before the J udge of the Court personally in Chambers, and the Official Receiver 
shall personally, or by counsel or solicitor, attend the consideration of the report, 
and give the Court any further information or explanation with reference to 
the matters stated in the report which the Court may require. 

Note. — Section 182 (2). See now section 236 (2), ante. 

60. Procedure consequent on order for public examination. — 

Where the Judge makes an order under section 216 of the Act, directing any 
person or persons to attend for public examination : — 

(a) The examination shall be held before the Judge : Provided that in the 

High Court the Judge may direct that the whole or any part of the 
examination of any such person or persons, including any application 
as to costs, be held and heard and determined before the Registrar, 
or before any of the persons mentioned in subsection (9) of the said 
section. 

(b) The Judge may, if he thinks fit, either in the order for examination, of 

by any subsequent order, give directions as to the special matters on 
which any such person is to be examined. t 

(c) Where on an examination held before the Registrar, or one of the persons 

mentioned in subsection (9) of the said section, he is of opinion that 
such examination is being unduly or unnecessarily protracted, or for 
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any other sufficient cause, he may adjourn the examination of any 
person, or any part of the examination, to be held before the Judge. 

Notks. — The Form is No. 27 (order directing public examination). 

Section 216. See now section 270, ante. As to the persons whose attendance 
may be compelled, see now section 270 (1), ante. 

61. Application for day for holding examination. — Upon an order 
directing a person to attend for public examination being made, the Official 
Kecciver shall, unless the Judge shall otherwise direct, without further order 
take an appointment for the public examination to be held. 

62. Appointment of time and place for public examination. — A 

day and place shall be appointed for holding the public examination and notice 
of the day and place so appointed shall be given by the Official Receiver to the 
person who is to be examined by sending such notice in a registered letter 
addressed to his usual or last known address. 

Note. — The Form is No. 28 (notice to attend public examination). 

63. Notice of public examination to creditors and contributories. 

— (1) The Official Receiver shall give notice of the time and place appointed 
for holding a public examination to the creditors and contributories by advertise- 
ment in such newspapers as the Board of Trade from time to time direct, or in 
default of any such direction as the Official Receiver thinks fit, and shall also 
forward notice of the appointment to the Board of Trade to be gazetted. 

(2) Where an adjournment of the public examination has been directed, 
notice of the adjournment shall not, unless otherwise directed by the Court, be 
advertised in any newspaper, but it shall be sufficient to publish in the gazette 
a notice of the time and place fixed for the adjourned examination. 

Note, — The Form is No. 103 (3) (notice of day appointed for public examination). 

64. Default in attending. — (1) If any person who has been directed by 
the Court to attend for public examination fails to attend at the time and place 
appointed for holding or proceeding with the same, and no good cause is shown 
by him for such failure, or if before the day appointed for the examination the 
Official Receiver satisfies the Court that such person has absconded, or that 
there is reason for believing that he is about to abscond with the view of avoiding 
examination, it shall be lawful for the Court, upon it being proved to the satis- 
faction of the Court that notice of the order and of the time and place appointed 
for attendance at the public examination was duly served, without any further 
notice, to issue a warrant for the arrest of the person required to attend, or to 
make such other order as the Court shall think just. 

(2) A warrant of arrest issued by the High Court under this Rule shall be 
issued in the Central Office of the Supreme Court pursuant to an order of the 
Court directing such issue. 

Note. — 'fhe Form is No. 29 (warrant against person who fails to attend 
examination). 

65. Notes of examination to be filed. — The notes of every public 
examination shall, after being signed as required by section 216 (7) of the Act, 
be filed with the Registrar. 

Note. — Section 216 (7). See now section 270 (7), ante. The Forms are Nos. 30 
(notice of public examination where a shorthand writer is appointed) and 31 (notice 
of public examination where a shorthand writer is not appointed). 

Proceedings by or against Directors, Promoters, 

AND Officers 

66. Application by or against delinquent directors, officers and 
promoters. — (1) An application made to the Court under any of the following 
provisions of the Act : — 

( 1 ) Section 276. 

(2) Subsections (1) (2) or (4) of section 275. 

(3) Section 217. 

(4) Subsection* (2) of section 372. 

shall in any court other than the High Court be made by motion to the Court. 
In the High Court the application shall te made by a summons returnable in 
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the first instance in Chambers. The summons shall state the nature of the 
declaration or order for which application is made, and the grounds of the 
application, and, unless otherwise ordered, shall be served, in the manner in 
which an originating summons is required by the Rules of the Supreme Court 
to be served, on every person against whom an order is sought, not less than 
eight days before the day named in the summons for hearing the application. 
Where any such application is made by summons no affidavit or report shall 
be filed before the return of the summons. 

(2) On the return of the summons the Court may give such directions as 
it shall think fit as to whether points of claim and defence are to be delivered 
as to the taking of evidence wholly or in part by affidavit or orally, and the cross 
examination either before the Judge on the hearing in Court or in Chambers of 
any deponents to affidavits in support of or in opposition to the application and 
as to any report it may require the Official Receiver or Liquidator to make and 
generally as to the procedure on the summons and for the hearing thereof. 

(3) Where any such order as is mentioned in paragraph (2) of this Rule 
has directed that points of claim and defence shall be delivered then if sub- 
sequently to such order and before the summons has been set down for trial or 
adjourned to the Judge either party wishes to apply for any further direction 
as to any interlocutory matter or thing he shall restore the summons to the 
Registrar’s list and shall give two clear days* notice in writing to the other party 
stating the grounds of the application. A copy of such notice shall be filed 
with the Registrar two clear days before the day for which the summons is 
restored. 

Notes. — Section 276. See now section 333, ante. 

Section 21 S (1), (2) or (4). See now section 332 (1), (2), ante. Section 275 (4) 
of the 1929 Act was repealed by section 123 of the 1947 Act and the Ninth Schedule 
thereto. 

Section 217. This section was repealed by section 123 of the 1947 Act and the 
Ninth Schedule thereto. Its provisions are replaced by section 188, ante. 

Section 372 (2). See now section 448 (2), ante. 

67. Notice of application. — Where the application is made by motion 
the Court may at any time before making an order require the Official Receiver 
or Liquidator to furnish to the Court a report with respect to any facts or 
matters which are in his opinion relevant to the application and may give any 
directions it may see fit with regard to any of the matters mentioned in para- 
graph *(2) of the last preceding Rule. Notice of any such intended motion shall 
be served on every person against whom an order is sought, not less than eight 
days before the day named in the notice for hearing the motion. A copy of 
every report and affidavit intended to be used in support of the motion shall be 
served on every person to whom notice of motion is given not less than four 
days before the hearing of the motion. 

68. — (1) Where any application under section 217 of the Act is made or 
heard after a public examination under section 216 of the Act which has been 
held before the Registrar or any of the persons mentioned in subsection (9) of 
the said section 216 then unless the Judge shall otherwise direct such application 
shall be heard and determined by such Registrar or other person. 

The J udge shall personally hear all other applications under the said section 
217 and all applications which may be made to the Court under subsection (4) 
of section 275 of the Act : Provided that in the High Court the Judge may 
direct that such applications or any of them shall be heard and determined by 
the Registrar. 

(2) Where any order has been made under the said section or subsection 
any application for leave arising out of such order shall be made in the winding- 
up of the Company in relation to which such order was made and the dissolution 
of the Company or the stay of all proceedings in such winding-up shall not be a 
bar to such application or to the granting of leave. 

Notes. — Section 217. This section was repealed by section 123 of the 1947 Act 
and the Ninth Schedule thereto. Its provisions are replaced by section 188, ante. 

Section 216. See now section 270, ante. 

Section 275 (4). These provisions were repealed by section 123 of the 1947 Act 
and the Ninth Schedule thereto. See now, however, section 188, ante. 

CO. ACT— 
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69. Use of depositions taken at public examinations. — Where in the 
course of the proceedings in a winding-up by the Court an order has been made 
for the public examination of persons named in the order pursuant to section 
216 of the Act, then in any proceedings subsequently instituted under any of 
the provisions of the Act mentioned in paragraph (1) of Rule 66, the verified 
notes of the examination of each person who was examined under the order 
shall, subject as hereinafter mentioned, and to any order or directions of the 
Court as to the manner and extent in and to which the notes shall be used, and 
subject to all just exceptions to the admissibility in evidence against any 
particular person or persons of any of the statements contained in the notes of 
the examinations, be admissible in evidence against any of the persons against 
whom the application is made, who, under section 216 of the Act, and the order 
for the public examination, was or had the opportunity of being present at and 
taking part in the examination : Provided that before any such notes of a public 
examination shall be used on any such application, the person intending to use 
the same shall, not less than fifteen days before the day appointed for hearing 
the application, give notice of such intention to each person against whom it is 
intended to use such notes, or any of them, specifying the notes or parts of the 
notes which it is intended to read against him, and furnish him with copies of 
such notes, or parts of notes (except notes of the person’s own depositions), and 
provided also that every person against whom the application is made shall be 
at liberty to cross-examine or re-examine (as the case may be) any person the 
notes of whose examination are read, in all respects as if such person had made 
an affidavit on the application. 

Note. — Section 216. Sec now section 270, ante. 


Witnesses and Depositions 

70. Shorthand Notes. — If the Court or the officer of the Court before 
whom any examination under the Act and Rules is directed to be held shall in 
any case, and at any stage of the proceedings, be of opinion that it would be 
desirable that a person (other than the person before whom an examination is 
taken) should be appointed to take down the evidence of any person examined 
in shorthand or otherwise, it shall be competent for the Court or officer aforesaid 
to make such appointment. The person at whose instance the examination is 
taken shall nominate a person for the purpose, and the person so nominated 
shall be appointed, unless the Court or officer holding the examination shall 
otherwise order. Every person so appointed shall be paid a sum not exceeding 
one guinea a day, and a sum not exceeding Sd. per folio of 90 words for any 
transcript of the evidence that may be required, and such sums shall be paid by 
the party at whose instance the appointment was made, or out of the assets of 
the Company as may be directed by the Court. 

Note. — The Forms are Nos. 32 (application for appointment of shorthand writer 
to take down notes of public examination and order thereon), and 33 (declaration of 
shorthand writer). 

71. Committal of contumacious witness. — (1) If a person examined 
before a Registrar or other officer of the Court who has no power to commit for 
contempt of Court, refuses to answer to the satisfaction of the Registrar or 
officer any question which he may allow to be put, the Registrar or officer shall 
report such refusal to the Judge, and upon such report being made the person 
in default shall be in the same position, and be dealt with in the same manner 
as if he had made default in answering before the Judge. 

(2) The report shall be in writing, but without affidavit and shall set forth 
the question put, and the answer (if any) given by the person examined. 

(3) The Registrar or other officer shall, before the conclusion of the 
examination at which the default in answering is made, name the time when 
and the place where the default will be reported to the Judge, and upon receiving 
the report the Judge may take such action thereon as he shall think fit. If the 
Judge is sitting at the time when the default in answering is made, such report 
may be reported immediately. 

Note. — The Form is No. 34 (report to the Court where person examined refuses 
to answer to satisfaction of Registrar or officer). 
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72. Depositions at private examinations. — (1) The Official Receiver 
may attend in person, or by an assistant Official Receiver, or by counsel or by 
solicitors employed for the purpose, any examination of a witness under section 
214 of the Act, on whosesoever application the same has been ordered, and may 
take notes of the examination for his own use, and put such questions to the 
persons examined as the Court may allow, 

(2) The notes of the depositions of a person examined under section 214 
of the Act, or under any order of the Court before the Court, or before any officer 
of the Court, or person appointed to take such an examination (other than the 
notes of the depositions of a person examined at a public examination under 
section 216 of the Act) shall be forthwith lodged in the Chambers of the Registrar 
but shall not be filed, or be open to the inspection of any creditor, contributory, 
or other person, except the Official Receiver or Liquidator, or any Provisional 
Liquidator other than the Official Receiver, while he is acting as Provisional 
Liquidator, unless and until the Court shall so direct, and the Court may from 
time to time give such general or special directions as it shall think expedient as to 
the custody and inspection of such notes and the furnishing of copies of or extracts 
therefrom. 

Notes. — Section 214. See now section 268, ante. 

Section 216, See now section 270, ante. 

Disclaimer 

73. Disclaimer. — (1) Any application for leave to disclaim any part of 
the property of a Company pursuant to subsection (1) of section 267 of the 
Act shall be by ex parte summons. Such summons shall be supported by an 
affidavit showing who are the parties interested and what their interests are. 
On the hearing of the summons the Court shall give such directions as it sees 
fit and in particular directions as to the notices to be given to the parties interested 
or any of them and the Court may adjourn the application to enable any such 
party to attend. 

(2) Where a liquidator disclaims a leasehold interest he shall forthwith 
file the disclaimer at the office of the Registrar. The disclaimer shall contain 
particulars of the interest disclaimed and a statement of the persons to whom 
notice of the disclaimer has been given. Until the disclaimer is filed by the 
liquidator the disclaimer shall be inoperative. A disclaimer shall be in the 
Form No. 35 and a notice of disclaimer in the Form No. 36 in the Appendix 
with such variations as circumstances may require. 

(3) Where any person claims to be interested in any part of the property 
of a Company which the liquidator wishes to disclaim he shall at the request 
of the liquidator furnish a statement of the interest so claimed by him. 

Notes. — Section 267 (1). See now section 323 (1), ante. 

Form No. 35. Disclaimer. 

Form No. 36. Notice of disclaimer of lease. 

Vesting of Disclaimed Property 

74. Vesting of Disclaimed Property. — (1) Any application under 
subsection (6) of section 267 of the Act for an order for the vesting of any dis- 
claimed property in or the delivery of any such property to any persons shall be 
supported by the affidavit filed on the application for leave to disclaim such 
property. 

(2) Where such an application as aforesaid relates to disclaimed property 
of a leasehold nature and it appears that there is any mortgagee by demise 
(including a chargee by way of legal mortgage), or under-lessee of such property 
the Court may direct that notice shall be given to such mortgagee or under-lessee 
that if he does not elect to accept and apply for such a vesting order as aforesaid 
upon the terms required by the above-mentioned subsection and imposed by the 
Court within a time to be fixed by the Court and stated in the notice he will be 
excluded from all interest in and security upon the property and the Court may 
adjourn the application for such notice to be given and for such mortgagee or 
under-lessee to be added as a party to and served with the application and if 
he sees fit to make such election and application as is mentioned in the notice. 
If at the expiration of the time so fixed by the Court such mortgagee or under- 
lessee fails to make such election and application the Court may make an order 
vesting the property in the applicant and excluding such mortgagee or under-lessee 
from all interest in or security upon the property. 

Note. — Section 267 (6). See now section 323 (6), ante. 
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Arrangements with Creditors and Contributories in a 
Winding-up by the Court 

75. Report by Official Receiver on arrangements and compromises. 
— In a winding-up by the Court if application is made to the Court to sanction 
any compromise or arrangement the Court may, before giving its sanction thereto, 
hear a report by the Official Receiver as to the terms of the scheme, and as to the 
conduct of the directors and other officers of the Company, and as to any other 
matters which, in the opinion of the Official Receiver or the Board of Trade, 
ought to be brought to the attention of the Court. The report shall not be placed 
upon the file, unless and until the Court shall direct it to be filed. 

Collection and Distribution of Assets in a Winding-up 
BY THE Court 

76. Collection and distribution of Company’s assets by Liquidator. 

— (1 ) The duties imposed on the Court by section 203 (1 ) of the Act, in a winding- 
up by the Court with regard to the collection of the assets of the Company, and 
the application of the assets in discharge of the Company's liabilities shall be 
discharged by the Liquidator as an officer of the Court subject to the control 
of the Court, 

(2) For the purpose of the discharge by the Liquidator of the duties imposed 
by section 203 (1) of the Act, and paragraph (1) of this Rule, the Liquidator 
in a winding-up by the Court shall for the purpose of acquiring or retaining 
possession of the property of the Company, be in the same position as if he were 
a Receiver of the property appointed by the High Court, and the Court may, 
on his application enforce such acquisition or retention accordingly. 

Note. — Section 203 (1). See now section 257 (1), ante. 

77. Power of Liquidator to require delivery of property. — The 

powers conferred on the Court by section 204 of the Act shall be exercised by the 
Liquidator. Any contributory for the time being on the list of contributories, 
trustee, receiver, banker or agent or officer of a Company which is being wound 
up under order of the Court shall, on notice from the Liquidator and within 
such time as he shall by notice in writing require, pay, deliver, convey, sur- 
render or transfer to or into the hands of the Liquidator any money, property, 
books or papers, which happen to be in his hands for the time being and to 
which the Company is primd facie entitled. 

Notes. — Section 204. See now section 258, ante. 

The Form is No. 37 (notice by liquidator requiring payment of money or delivery 
of books, &c., to liquidator). 

List of Contributories in a Winding-up by the Court 

78. Liquidator to settle list of contributories. — Unless the Court 
shall dispense with the settlement of a list of contributories the Liquidator shall 
with all convenient speed after his appointment settle a list of contributories of 
the Company, and shall appoint a time and place for the purpose. The list of 
contributories shall contain a statement of the address of, and the number of 
shares or extent of interest to be attributed to each contributory, and the 
amount called up and the amount paid up in respect of such shares or interest 
and shall distinguish the several classes of contributories. As regards repre- 
sentative contributories the Liquidator shall, so far as practicable, observe the 
requirements of section 203 (2) of the Act. 

Notes. — The Form is No. 38 (provisional list of contributories to be made out 
by liquidator). 

Section 203 (2). See now section 257, ante. 

79. Appointment of time and place for settlement of list. — The 

Liquidator shall give notice in writing of the time and place appointed for the 
settlement of the list of contributories to every person whom he proposes to 
include in the list, and shall state in the notice to each person in what character 
and for what number of shares or interest he proposes to include such person 
in the list and what amount has been called up and what amount paid up in 
respect of such shares or interest. 

Note. — The Forms are Nos. 39 (notice to contributories of appointment to settle list 
of contributories), and 40 (affidavit of postage of notices to settle list of contributories) . 
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80. Settlement of list of contributories. — On the day appointed for 
settlement of the list of contributories the Liquidator shall hear any person who 
objects to being settled as a contributory, and after such hearing shall finally 
settle the list, which when so settled shall be the list of contributories of the 
Company. 

Note. — The Form is No. 41 (certificate of liquidator of final settlement of the list 
of contributories). 

81. Notice to contributories. — The Liquidator shall forthwith give 
notice to every person whom he has finally placed on the list of contributories 
stating in what character and for what number of shares or interest he has been 
placed on the list and what amount has been called up and what amount paid 
up in respect of such shares or interest and in the notice he shall inform such 
person that any application for the removal of his name from the list, or for a 
variation of the list, must be made to the Court by summons within 21 days 
from the date of the service on the contributory or alleged contributory of notice 
of the fact that his name is settled on the list of contributories. 

Note. — The Forms are Nos. 42 (notice to contributories of final settlement of 
list of contributories and that his name is included), and 43 (affidavit of service of notice 
to contributory). 

82. Application to the Court to vary the list. — (1) Subject to the 
power of the Court to extend the time or to allow an application to be made 
notwithstanding the expiration of the time limited for that purpose, no applica- 
tion to the Court by any person who objects to the list of contributories as finally 
settled by the Liquidator shall be entertained after the expiration of 21 days 
from the date of the service on such person of notice of the settlement of the list. 

(2) The Official Receiver shall not in any case be personally liable to pay 
any costs of or in relation to an application to set aside or vary his act or decision 
settling the name of a person on the list of contributories of a Company. 

Note. — T he Form is No. 44 (order of application to vary list of contributories) 

83. Variation of or addition to list of contributories. — The Liquidator 
may from time to time vary or add to the list of contributories, but any such 
variation or addition shall be made in the same manner in all respects as the 
settlement of the original list. 

Note. — The Form is No, 45 (supplemental list of contributories). 

Calls 

84. Calls by Liquidator. — The powers and duties of the Court in relation 
to making calls upon contributories conferred by section 206 of the Act, shall 
and may be exercised, in a winding-up by the Court, by the Liquidator as an 
officer of the Court subject to the proviso to section 220 of the Act, and to the 
following regulations : — 

(1) Where the Liquidator desires to make any call on the contributories, 

or any of them for any purpose authorised by the Act, if there is a 
Committee of Inspection he may summon a meeting of such Committee 
for the purpose of obtaining their sanction to the intended call. 

(2) The notice of the meeting shall be sent to each member of the Committee 

of Inspection in sufficient time to reach him not less than seven days 
before the day appointed for holding the meeting, and shall contain a 
statement of the proposed amount of the call, and the purpose for 
which it is intended. Notice of the intended call and the intended 
meeting of the Committee of Inspection shall also be advertised once 
at least in a London newspaper, or, where the winding-up is not in 
the High Court, in a newspaper circulating in the district of the 
Court in which the proceedings are pending. The advertisement 
shall state the time and place of the intended meeting of the Com- 
mittee of Inspection, and that each contributory may either attend 
the said meeting and be heard, or make any communication in writing 
to the Liquidator or members of the Committee of Inspection to be 
laid before the meeting, in reference to the said intended call. 

(3) At the meeting of the Committee of Inspection any statements or repre- 

sentations made either to the meeting personally or addressed in 
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writing to the Liquidator or members of the Committee by any 
contributory shall be considered before the intended call is sanctioned. 

(4) The sanction of the Committee shall be given by resolution, which 

shall be passed by a majority of the members present. 

(5) Where there is no Committee of Inspection, the Liquidator shall not 

make a call without obtaining the leave of the Court. 

Notes. — Section 206. See now section 260, ante. 

Section 220. — See now section 273, ante. 

Rule 84 (2). The Forms are Nos. 46 (notice to each member of committee of 
inspection of meeting for sanction to proposed call), and 47 (advertisement of meeting 
of committee of inspection to sanction proposed call). 

Rule 84 (4). The Form is No. 48 (resolution of committee of inspection sanctioning 

call). 


85. Application to the Court for leave to make a call. — In a winding- 
up by the Court an application to the Court for leave to make any call on the 
contributories of a Company, or any of them, for any purpose authorised by the 
Acts, shall be made by summons stating the proposed amount of such call, 
which summons shall be served four clear days at the least before the day 
appointed for making the call on every contributory proposed to be included 
in such call ; or if the Court so directs, notice of such intended call may be given 
by advertisement, without a separate notice to each contributory. 

Note. — The Forms are Nos. 49 (summons for leave to make call), and 52 (order 
giving leave to make a call). 

86. Document making the call. — When the Liquidator is authorised 
by resolution or order to make a call on the contributories he shall file with the 
Registrar a document in the Form 53 with such variations as such circumstances 
may require making the call. 

Note. — The Form is No. 53 (document making a call). 

87. Service of notice of a call. — When a call has been made by the Liqui- 
dator in a winding-up by the Court, a copy of the resolution of the Committee 
of Inspection or order of the Court (if any), as the case may be, shall forthwith 
after the call has been made be served upon each of the contributories included 
in such call, together with a notice from the Liquidator specifying the amount 
or balance due from such contributory in respect of such call, but such resolution 
or order need not be advertised unless for any special reason the Court so directs. 

Note. — The Forms are Nos. 48 (resolution of committee of inspection sanctioning 
call), 52 (order giving leave to make call), 54 (notice of call sanctioned by committee 
of inspection to be sent to contributories), and 55 (notice to be served with the order 
sanctioning a call) . 

88. Enforcement of call. — The payment of the amount due from each 
contributory on a call may be enforced by order of the Court, to be made in 
Chambers on summons by the Liquidator. 

Note. — The Forms are Nos. 56 (affidavit in support of application for order for 
payment of call), 57 (order for payment of call due from contributory), and 58 (affidavit 
of service of payment of call). 


Proofs 

89. Proof of debt. — In a winding-up by the Court every creditor shall 
subject as hereinafter provided prove his debt, unless the Judge in any particular 
winding-up shall give directions that any creditors or class of creditors shall be 
admitted without proof. 

Note. — The Form is No. 59 (Proof of Debt, General Form) ; it was amended 
by the Companies (Winding-Up) Amendment Rules, 1931, S.R. & O. 1931 No. 70, by 
deleting the words “ Signature of Commissioner or Officer administering oath. 
The amending rules came into operation on April 14, 1931. 

90. Mode of proof. — A debt may be proved in any winding-up by deliver- 
ing or sending through the post an affidavit verifying the debt. In a winding-up 
by the Court the affidavit shall be so sent to the Official Receiver or if a Liquidator 
has been appointed, to the Liquidator ; and in any other winding-up the affidavit 
may be so sent to the Liquidator. 

Note. — The Form is No. 59 (see note to rule 89). 
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91. Verification of proof. — An affidavit proving a debt may be made 
by the creditor himself or by some person authorised by or on behalf of the 
creditor. If made by a person so authorised, it shall state his authority and 
means of knowledge. 

Note. — The Form is No. 59 (see note to rule 89). 

92. Contents of proof. — An affidavit proving a debt shall contain or 
refer to a statement of account showing the particulars of the debt, and shall 
specify the vouchers if any, by which the same can be substantiated. The 
Official Receiver or Liquidator to whom the proof is sent may at any time call 
for the production of the vouchers. 

Note. — The Form is No. 59 (see note to rule 89). 

93. Statement of security. — An affidavit proving a debt shall state 
whether the creditor is or is not a secured creditor. 

Note. — The Form is No. 59 (see note to rule 89). 

94. Proof before whom sworn. — An affidavit proving a debt may in a 
winding-up by the Court be sworn before an Official Receiver, or Assistant Official 
Receiver, or any Officer of the Board of Trade or any Clerk of an Official Receiver 
duly authorised in writing by the Court or the Board of Trade in that behalf. 

Note. — The Form is No. 59 (see note to rule 89). 

95. Costs of proof. — A creditor shall bear the cost of proving his debt 
unless the Court otherwise orders. 

96. Discoimt. — A creditor proving his debt shall deduct therefrom (a) 
any discount which he may have agreed to allow for payment in cash in excess 
of five per centum on the net amount of his claim and (b) all trade discounts. 

97. Periodical payments. — When any rent or other payment falls due 
at stated periods, and the order or resolution to wind-up is made at any time 
other than one of those periods, the persons entitled to the rent or payment may 
prove for a proportionate part thereof up to the date of the winding-up order or 
resolution as if the rent or payment grew due from day to day. Provided that 
where the Liquidator remains in occupation of premises demised to a Company 
which is being wound up, nothing herein contained shall prejudice or affect the 
right of the landlord of such premises to claim payment by the Company, or 
the Liquidator, of rent during the period of the Company's or the Liquidator's 
occupation. 

98. Interest. — On any debt or sum certain, payable at a certain time or 
otherwise, whereon interest is not reserved or agreed for, and which is overdue 
at the date of the commencement of the winding-up, the creditor may prove for 
interest at a rate not exceeding four per centum per annum to that date from the 
time when the debt or sum was payable, if the debt or sum is payable by virtue 
of a written instrument at a certain time, and if payable otherwise, then from the 
time when a demand in writing has been made, giving notice that interest will 
be claimed from the date of the demand until the time of payment. 

99. Proof for debt payable at a future time. — A creditor may prove 
for a debt not payable at the date of the winding-up order or resolution, as if 
it were payable presently, and may receive dividends equally with the other 
creditors, deducting only thereout a rebate of interest at the rate of five per 
centum per annum computed from the declaration of a dividend to the time when 
the debt would have become payable according to the terms on which it was 
contracted. 

100. Proof under section 264. — Unless the Official Receiver or Liquid- 
ator shall in any special case otherwise direct formal proof of the debts mentioned 
in paragraph (e) of subsection (1) of section 264 of the Act shall not be required. 

Note. — Section 264. See now section 319, ante, 

101. Workmen’s wages. — In any case in which it appears that there 
are numerous claims for wages by workmen and others employed by the Company, 
it shall be sufficient if one proof for all such claims is made either by a foreman 
or by some other person on behalf of all such creditors. Such proof shall have 
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annexed thereto as forming part thereof, a schedule setting forth the names of 
the workmen and others, and the amounts severally due to them. Any proof 
made in compliance with this Rule shall have the same effect as if separate proofs 
had been made by each of the said workmen and others. 

Note. — The Form is No. 60 (proof of debt of workman). As to changes in the 
period to which preferential payments apply, see sections 319, 358, ante, 

102. Production of bills of exchange and promissory notes. — 

Where a creditor seeks to prove in respect of a bill of exchange, promissory 
note, or other negotiable instrument or security on which the Company is liable, 
such bill of exchange, note, instrument, or security must, subject to any special 
order of the Court made to the contrary, be produced to the Official Receiver, 
Chairman of a meeting or Liquidator, as the case may be, and be marked by 
him before the proof can be admitted either for voting or for any purpose. 

103. Transmission of proofs to Liquidator. — Where a Liquidator 
is appointed in a winding-up by the Court, all proofs of debts that have been 
received by the Official Receiver shall be handed over to the Liquidator, but the 
Official Receiver shall first make a list of such proofs, and take a receipt thereon 
from the Liquidator for such proofs. 

Admission and Rejection of Proofs and Preferential 
Claims and Appeal to the Court 

104. Notice to Creditors to prove. — (1) Subject to the provisions of 
the Act, and unless otherwise ordered by the Court, the Liquidator in any wind- 
ing-up may from time to time fix a certain day, which shall be not less than 
fourteen days from the date of the notice, on or before which the creditors of the 
Company are to prove their debts or claims, and to establish any title they 
may have to priority under section 264 of the Act, or to be excluded from the 
benefit of any distribution made before such debts are proved, or as the case 
may be from objecting to such distribution. 

(2) The Liquidator shall give notice in writing of the day so fixed by 
advertisement in such newspaper as he shall consider convenient, and in a 
winding-up by the Court to every person mentioned in the Statement of Affairs 
as a creditor, and who has not proved his debt, and to every person mentioned 
in the Statement of Affairs as a preferential creditor whose claim to be a preferen- 
tial creditor has not been established and is not admitted, and in any other 
winding-up to the last known address or place of abode of each person who, to 
the knowledge of the Liquidator, claims to be a creditor or preferential creditor 
of the Company and whose claim has not been admitted. 

(3) All the Rules hereinafter set out as to admission and rejection of 
proofs shall apply with the necessary variations to any such claim to priority as 
aforesaid . 

Note. — Section 264. See now section 319, ante 

105. Examination of proof. — The Liquidator shall examine every proof 
of debt lodged with him, and the grounds of the debt, and in writing admit or 
reject it, in whole or in part, or require further evidence in support of it. If he 
rejects a proof he shall state in writing to the creditor the grounds of the 
rejection. 

Note. — The Form is No, 61 (notice of rejection of proof of debt). 

106. Appeal by creditor. — If a creditor or contributory is dissatisfied 
with the decision of the Liquidator in respect of a proof, the Court may, on the 
application of the creditor or contributory, reverse or vary the decision ; but, 
subject to the power of the Court to extend the time, no application to reverse 
or vary the decision of the Liquidator in a winding-up by the Court rejecting a 
proof sent to him by a creditor, or person claiming to be a creditor, shall be 
entertained, unless notice of the application is given before the expiration of 
twenty-one days from the date of the service of the notice of rejection. 

107. Expunging at instance of Liquidator. — If the Liquidator thinks 
that a proof has been improperly admitted, the Court may, on the application 
of the Liquidator, after notice to the creditor who made the proof, expunge the 
proof or reduce its amount. 

108. Expunging at instance of creditor. — The Court may also expunge 
or reduce a proof upon the application of a creditor or contributory if the 
Liquidator declines to interfere in the matter. 
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109. Oaths. — For the purpose of any of his duties in relation to proofs, 
the Liquidator, in a winding-up by the Court, may administer oaths and take 
affidavits. 

110. Official Receiver’s powers. — In a winding-up by the Court the 
Official Receiver, before the appointment of a Liquidator, shall have all the 
powers of a Liquidator with respect to the examination, admission, and 
rejection of proofs, and any act or decision of his in relation thereto shall be 
subject to the like appeal. 

111. Filing proofs by Official Receiver. — In a winding-up by the Court 
the Official Receiver, where no other Liquidator is appointed, shall, before 
payment of a dividend, file all proofs tendered in the winding-up, with a list 
thereof, distinguishing in such list the proofs which were wholly or partly 
admitted, and the proofs which were wholly or partly rejected. 

112. Proofs to be filed. — Every liquidator in a winding-up by the Court 
other than the Official Receiver shall on the first day of every month, file with 
the Registrar a certified list of all proofs, if any, received by him during the 
month next preceding, distinguishing in such lists the proofs admitted, those 
rejected, and such as stand over for further consideration ; and, in the case of 
proofs admitted or rejected, he shall cause the proofs to be filed with the Regis- 
trar. 

Note. — T he Form is No. 62 (list of proofs to be filed). 

113. Procedure where creditor appeals . — The Liquidator in a winding- 
up by the Court, including the Official Receiver when he is Liquidator, shall, 
within three days after receiving notice from a creditor of his intention to appeal 
against a decision rejecting a proof, file such proof with the Registrar, with a 
memorandum thereon of his disallowance thereof. 

114. Time for dealing with proofs by Official Receiver. — Subject 
to the power of the Court to extend the time in a winding-up by the Court, the 
Official Receiver as Liquidator, not later than fourteen days from the latest date 
specified in the notice of his intention to declare a dividend as the time within 
which such proofs must be lodged, shall in writing either admit or reject wholly, 
or in part, every proof lodged with him, or require further evidence in support 
of it. 

115. Time for dealing with proofs by Liquidator. — Subject to the 
power of the Court to extend the time, the Liquidator in a winding-up by the 
Court, other than the Official Receiver, within twenty-eight days after receiving 
a proof, which has not previously been dealt with shall in writing either admit 
or reject it wholly or in part, or require further evidence in support of it : 
Provided that where the Liquidator has given notice of his intention to declare 
a dividend, he shall within fourteen days after the date mentioned in the notice 
as the latest date up to which proofs must be lodged, examine, and in writing 
admit or reject, or require further evidence of support of, every proof which 
has not been already dealt with, and shall give notice of his decision, rejecting 
a proof wholly or in part, to the creditors affected thereby. Where a creditor's 
proof has been admitted the notice of dividend shall be a sufficient notification 
of the admission. 

116. Cost of appeals from decisions as to proofs. — The Official 
Receiver shall in no case be personally liable for costs in relation to an appeal 
from his decision rejecting any proof wholly or in part. 

Dividends in a Winding-up by the Court 

117. Dividends to creditors. — (1) Not more than two months before 
declaring a dividend the Liquidator in a winding-up by the Court, shall give 
notice of his intention to do so to the Board of Trade in order that the same 
may be gazetted, and at the same time to such of the creditors mentioned in the 
statement of affairs as have not proved their debts. Such notice shall specify 
the latest date up to which proofs must be lodged, which shall not be less than 
fourteen days from the date of such notice. 

(2) Where any creditor, after the date mentioned in the notice of intention 
to declare a dividend as the latest date up to which proofs may be lodged, appeals 
against the decision of the Liquidator rejecting a proof, notice of appeal shall. 
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subject to the power of the Court to extend the time in special cases, be given 
within seven days from the date of the notice of the decision against which the 
appeal is made, and the Liquidator may in such case make provision for the 
dividend upon such proof, and the probable cost of such appeal in the event of 
the proof being admitted. Where no notice of appeal has been given within 
the time specified in this Rule, the Liquidator shall exclude all proofs which 
have been rejected from participation in the dividend. 

(3) Immediately after the expiration of the time fixed by this Rule for 
appealing against the decision of the Liquidator he shall proceed to declare a 
dividend, and shall give notice to the Board of Trade (in order that the same 
may be gazetted), and shall also send a notice pf dividend to each creditor whose 
proof has been admitted. 

(4) If it becomes necessary in the opinion of the Liquidator and the 
Committee of Inspection, to postpone the declaration of the dividend beyond 
the limit of two months, the Liquidator shall give a fresh notice of his intention 
to declare a dividend to the Board of Trade in order that the same may be 
gazetted ; but it shall not be necessary for the Liquidator to give a fresh notice 
to such of the creditors mentioned in the statement of affairs as have not proved 
their debts. In all other respects the same procedure shall follow the fresh 
notice as would have followed the original notice. 

(5) Upon the declaration of a dividend the Liquidator shall forthwith 
transmit to the Board of Trade a list of the proofs filed with the Registrar 
under Rule 112, which list shall be in the Form 66 or 67 in the Appendix as the 
case may be. If the winding-up is in a Court other than the High Court the list 
shall on payment of the prescribed fee, be examined by the Registrar, with the 
proofs tendered for filing and if found correct shall be certified by the Registrar. 
If the winding-up is in the High Court the Liquidator shall, if so required by the 
Board of Trade, transmit to the Board of Trade, office copies of all lists of 
proofs filed by him up to the date of the declaration of the dividend. 

(6) Dividends may at the request and risk of the person to whom they are 
payable be transmitted to him by post. 

(7) If a person to whom dividends are payable desires that they shall be 
paid to some other person he may lodge with the Liquidator a document in the 
Form 68 which shall be a sufficient authority for payment of the dividend to 
the person therein named. 

Note. — The Forms are Nos. 63 (notice to creditors of intention to declare dividend), 

64 (notice to persons claiming to be creditors of intention to declare final dividend), 

65 (notice of dividend), 66 (certified list of proofs, &c.), 67 (do., special bank case), 
68 (authority to liquidator to pay dividend to another person), 103 (4) (notice of 
intended dividend in Gazette), 103 (5) (notice of dividend in Gazette). 

118. Return of capital to contributories. — Every order by which the 
Liquidator in a winding-up by the Court is authorised to make a return to 
contributories of the Company shall, unless the Court shall otherwise direct, 
contain or have appended thereto a Schedule or List (which the Liquidator 
shall prepare) setting out in a tabular form the full names and addresses of the 
persons to whom the return is to be paid, and the amount of money payable to 
each person, and particulars of the transfers of shares (if any) which have been 
made or the variations in the list of contributories which have arisen since the 
date of the settlement of the list of contributories and such other information 
as may be requisite to enable the return to be made. The Schedule or list 
shall be in the Form 70 with such variations as circumstances shall require, and 
the Liquidator shall send a notice of return to each contributory. 

Note. — The notice of return to contributories is Form No. 69. The form of notice 
in the Gazette is No. 103 (6). 

General Meetings of Creditors and Contributories 

IN RELATION TO A WiNDING-UP BY THE COURT 

119. First meetings of creditors and contributories. — Unless the 
Court otherwise directs, the meetings of creditors and contributories under 
section 185 of the Act (hereinafter referred to as the first meetings of creditors 
and contributories) shall be held within one month or if a Special Manager has 
been appointed then within six weeks after the date of the Winding-up Order. 
The dates of such meetings shall be fixed and they shall be summoned by the 
Official Receiver. 

Note. — Section 185. See now section 239, ante. 
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120. Notice of first meetings to Board of Trade. — The Official 
Receiver shall forthwith give notice of the dates fixed by him for the first meetings 
of creditors and contributories to the Board of Trade, who shall gazette the same. 

Note. — The Form is No. 103 (2) (notice of first meetings). 

121. Summoning of first meetings. — The first meetings of creditors 
and contributories shall be summoned as hereinafter provided. 

122. Form of notices of first meetings. — The notices of first meetings 
of creditors and contributories may be in Forms 71 and 72 appended thereto, 
and the notices to creditors shall state a time within which the creditors must 
lodge their proofs in order to entitle them to vote at the first meeting. 

123. Notice of first meeting to officers of company. — The Official 
Receiver shall also give to each of the Directors and other Officers of the Company 
who in his opinion ought to attend the first meetings of creditors and contribu- 
tories seven days’ notice of the time and place appointed for each meeting. 
The notice may either be delivered personally or sent by prepaid post letter, 
as may be convenient. It shall be the duty of every Director or Officer who 
receives notice of such meeting to attend if so required by the Official Receiver, 
and if any such Director or Officer fails to attend the Official Receiver shall 
report such failure to the Court. 

Note. — The Form is No. 73 (notice to directors and officers to attend first meeting 
of creditors and contributories). 

124. Summary of statement of affairs. — (1) The Official Receiver 
shall also, as soon as practicable, send to each creditor mentioned in the 
Company's Statement of Affairs, and to each person appearing from the 
Company’s books or otherwise to be a contributory of the Company a summary 
of the Company’s Statement of Affairs, including the causes of its failure, and 
any observations thereon which the Official Receiver may think fit to make. 
The proceedings at a meeting shall not be invalidated by reason of any summary 
or notice required by these Rules not having been sent or received before the 
meeting. 

(2) Where prior to the winding-up order the company has commenced to 
be wound up voluntarily the Official Receiver may if in his absolute discretion 
he sees fit so to do send to the persons aforesaid or any of them an account of 
such voluntary winding-up showing how such winding-up has been conducted 
and how the property of the Company has been disposed of and any observations 
which the Official Receiver may think fit to make on such account or on the 
voluntary winding-up. 


General Meetings of Creditors and Contributories in relation to 

Winding-up by the Court and of Creditors in relation to a 

Creditors’ Voluntary Winding-up 

125. Liquidator’s meetings of creditors and contributories. — (1) 

In addition to the first meetings of creditors and contributories and in addition 
also to meetings of creditors and contributories directed to be held by the Court 
under section 288 of the Act (hereinafter referred to as Court meetings of 
creditors and contributories), the Liquidator in any winding-up by the Court 
may himself from time to time subject to the provisions of the Act and the control 
of the Court summon, hold and conduct meetings of the creditors or contribu- 
tories (hereinafter referred to as Liquidator’s meetings of creditors and contribu- 
tories) for the purpose of ascertaining their wishes in all matters relating to the 
winding-up. 

(2) In any creditors voluntary winding-up the Liquidator may himself 
from time to time summon, hold and conduct meetings of creditors for the 
purpose of ascertaining their wishes in all matters relating to the winding-up 
(such meetings and all meetings of creditors which a Liquidator or a Company 
is by the Act required to convene in or immediately before such a voluntary 
winding-up and all meetings convened by a creditor in a voluntary winding-up 
under these Rules are hereinafter called voluntary liquidation meetings). 

Note. — Section 288. See now section 346, ante. 
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126. Application of rules as to meetings. — Except where and so far 
as the nature of the subject-matter or the context may otherwise require the 
Rules as to meetings hereinafter set out shall apply to first meetings, Court 
meetings, Liquidator's meetings of creditors and contributories, and voluntary 
liquidation meetings, but so nevertheless that the said Rules shall take effect as 
to first meetings subject and without prejudice to any express provisions of the 
Act and as to Court meetings subject and without prejudice to any express 
directions of the Court. 

127. Summoning of meetings. — (1) The Official Receiver or Liquidator 
shall summon all meetings of creditors and contributories by giving not less 
than seven days’ notice of the time and place thereof in the London Gazette 
and in a local paper ; and shall not less than seven days before the day appointed 
for the meeting send by post to every person appearing by the Company’s books 
to be a creditor of the Company notice of the meeting of creditors, and to every 
person appearing by the Company’s books or otherwise to be a contributory of 
the Company notice of the meeting of contributories. 

(2) The notice to each creditor shall be sent to the address given in his proof, 
or if he has not proved to the address given in the Statement of Affairs of the 
Company, if any, or to such other address as may be known to the person 
summoning the meeting. The notice to each contributory shall be sent to the 
address mentioned in the Company’s books as the address of such contributory, 
or to such other address as may be known to the person summoning the meeting. 

(3) In the case of meetings under section 242 of the Act the continuing 
Liquidator or if there is no continuing Liquidator any creditor may summon 
the meeting. 

(4) This Rule shall not apply to meetings under section 238 or section 245 
of the Act. 

Notes. — The Form is No. 75 (notice of meeting — general form). 

Section 238. See now section 293, ante. 

Section 242. See now section 297, ante. 

Section 245. See now section 300, ante. 

128. Proof of notice. — A certificate by the Official Receiver or other 
officer of the Court, or by the clerk of any such person, or an affidavit by the 
Liquidator, or creditor, or his solicitor, or the clerk of either of such persons, or 
as the case may be by some officer of the Company or its solicitor or the clerk 
of such Company or solicitor, that the notice of any meeting has been duly 
posted, shall be sufficient evidence of such notice having been duly sent to the 
person to whom the same was addressed. 

Note. — The Forms are Nos. 76 (affidavit of postage of notice of meetings), 77 
(certificates of postage of notice of meetings). 

129. Place of meetings. — Every meeting shall be held at such place 
as is in the opinion of the person convening the same most convenient for the 
majority of the creditors or contributories or both. Different times or places 
or both may if thought expedient be named for the meetings of creditors and 
for the meetings of contributories. 

130. Costs of calling meeting. — The costs of summoning a meeting 
of creditors or contributories at the instance of any person other than the Official 
Receiver or Liquidator shall be paid by the person at whose instance it is summoned 
who shall before the meeting is summoned deposit with the Official Receiver or 
Liquidator (as the case may be) such sum as may be required by the Official 
Receiver or Liquidator as security for the payment of such costs. The costs of 
summoning such meeting of creditors or contributories, including all disburse- 
ments for printing, stationery, postage and the hire of room, shall be calculated 
at the following rate for each creditor or contributory to whom notice is required to 
be sent, namely, two shillings per creditor or contributory for the first 20 creditors 
or contributories, one shilling per creditor or contributory for the next 30 creditors 
or contributories, sixpence per creditor or contributory for any number of credit- 
ors or contributories after the first 50 . The said costs shall be repaid out of the assets 
of the Company if the Court shall by order or if the creditors or contributories 
(as the case may be) shall by resolution so direct. This Rule shall not apply to 
meetings under sections 238 or 242 of the Act. 

Note. — Sections 238, 242. See now sections 293, 297, ante. 
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131. Chairman of meeting. — ^VVhere a meeting is summoned by the 
Ofl&cial Receiver or the Liquidator, he or someone nominated by him shall be 
Chairman of the meeting. At every other meeting of creditors or contributories 
the Chairman shall be such person as the meeting by resolution shall appoint. 
This Rule shall not apply to meetings under section 238 of the Act. 

Notes. — The Form is No. 78 (authority to deputy to act as chairman of meetings 
and use proxies). 

Section 238. See now section 293, ante. 

132. Ordinary resolution of creditors and contributories. — At a 

meeting of creditors a resolution shall be deemed to be passed when a majority 
in number and value of the creditors present personally or by proxy and voting 
on the resolution have voted in favour of the resolution, and at a meeting of the 
contributories a resolution shall be deemed to be passed when a majority in 
number and value of the contributories present personally or by proxy, and 
voting on the resolution, have voted in favour of the resolution, the value of 
the contributories being determined according to the number of votes conferred 
on each contributory by the regulations of the Company. 

133. Copy of resolution to be filed. — The Official Receiver or as the 
case may be the Liquidator shall file with the Registrar a copy certified by him 
of every resolution of a meeting of creditors or contributories in a winding-up 
by the Court. 

134. Non -reception of notice by a creditor. — Where a meeting of 
creditors or contributories is summoned by notice the proceedings and resolutions 
at the meeting shall unless the Court otherwise orders be valid notwithstanding 
that some creditors or contributories may not have received the notice sent to 
them. 

135. Adjournments. — The Chairman may with the consent of the 
meeting adjourn it from time to time and from place to place, but the adjourned 
meeting shall be held at the same place as the original meeting unless in the 
resolution for adjournment another place is specified or unless the Court other- 
wise orders. 

Note. — The Form is No. 79 (memorandum of adjournment of meeting). 

136. Quorum. — (1) A meeting may not act for any purpose except the 
election of a chairman, the proving of debts and the adjournment of the meeting 
unless there are present or represented thereat at least three creditors entitled 
to vote or three contributories or all the creditors entitled to vote or all the 
contributories if the number of creditors entitled to vote or the contributories 
as the case may be shall not exceed three. 

(2) If within half an hour from the time appointed for the meeting a quorum 
of creditors or contributories is not present or represented the meeting shall be 
adjourned to the same day in the following week at the same time and place or 
to such other day or time or place as the chairman may appoint but so that the 
day appointed shall be not less than seven or more than twenty-one days from 
the day from which the meeting was adjourned. 

137. Creditors entitled to vote. — In the case of a first meeting of 
creditors or of an adjournment thereof a person shall not be entitled to vote as 
a creditor unless he has duly lodged with the Official Receiver not later than the 
time mentioned for that purpose in the notice convening the meeting or adjourned 
meeting a proof of the debt which he claims to be due to him from the Company. 
In the case of a Court meeting or Liquidator’s meeting of creditors a person 
shall not be entitled to vote as a creditor unless he has lodged with the Official 
Receiver or Liquidator a proof of the debt which he claims to be due to him 
from the Company and such proof has been admitted wholly or in part before 
the date on which the meeting is held. Provided that this and the next four 
following rules shall not apply to a Court meeting of creditors held prior to the 
first meeting of creditors. This Rule shall not apply to any creditors or class 
of creditors who by virtue of the Rules or any directions given thereunder are 
not required to prove their debts or to any voluntary liquidation meeting. 

138. Gases in which creditors may not vote. — A creditor shall not 
vote in respect of any unliquidated or contingent debt, or any debt the value of 
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which is not ascertained, nor shall a creditor vote in respect of any debt on or 
secured by a current bill of exchange or promissory note held by him unless he 
is willing to treat the liability to him thereon of every person who is liable 
thereon antecedently to the Company, and against whom a Receiving Order in 
Bankruptcy has not been made, as a security in his hands, and to estimate the 
value thereof, and for the purposes of voting, but not for the purposes of dividend, 
to deduct it from his proof. 

139. Votes of secured creditors. — For the purpose of voting, a secured 
creditor shall, unless he surrenders his security, state in his proof or in a voluntary 
liquidation in such a statement as is hereinafter mentioned the particulars of 
his security, the date when it was given, and the value at which he assesses it, 
and shall be entitled to vote only in respect of the balance (if any) due to him 
after deducting the value of his security. If he votes in respect of his whole 
debt he shall be deemed to have surrendered his security, unless the Court on 
application is satisfied that the omission to value the security has arisen from 
inadvertence. 

140. Creditor required to give up security. — The Official Receiver or 
Liquidator may within twenty-eight days after a proof or in a voluntary liquida- 
tion a statement estimating the value of a security as aforesaid has been used 
in voting at a meeting require the creditor to give up the security for the benefit 
of the creditors generally on payment of the value so estimated with an addition 
thereto of twenty per cent. Provided that where a creditor has valued his 
security he may at any time before being required to give it up correct the 
valuation by a new proof and deduct the new value from his debt, but in that 
case the said addition of twenty per cent, shall not be made if the security is 
required to be given up. 

141. Admission and rejection of proofs for purpose of voting. — 

The Chairman shall have power to admit or reject a proof for the purpose of 
voting, but his decision shall be subject to appeal to the Court. If he is in doubt 
whether a proof shall be admitted or rejected he shall mark it as objected to 
and allow the creditor to vote subject to the vote being declared invalid in the 
event of the objection being sustained. 

142. Statement of Security. — For the purpose of voting at any voluntary 
liquidation meetings a secured creditor shall unless he surrender his security 
lodge with the Liquidator or where there is no Liquidator at the Registered 
Office of the Company before the meeting a statement giving the particulars of 
his security, the date when it was given and the value at which he assesses it. 

143. Minutes of meeting. — (1) The Chairman shall cause minutes of 
the proceedings at the meeting to be drawn up and fairly entered in a book kept 
for that purpose and the minutes shall be signed by him or by the Chairman of 
the next ensuing meeting. 

(2) A list of creditors and contributories present at every meeting shall 
be made and kept as in Form 74, 

Proxies in relation to a Winding-up by the Court and to Meetings 
OF Creditors in a Creditors’ Voluntary Winding-up 

144. Proxies. — A creditor or a contributory may vote either in person 
or by proxy. Where a person is authorised in manner provided by section 1 16 
of the Act to represent a corporation at any meeting of creditors or contributories 
such person shall produce to the Official Receiver or Liquidator or other the 
Chairman of the meeting a copy of the resolution so authorising him. Such 
copy must either be under the seal of the corporation or must be certified to be 
a true copy by the secretary or a director of the corporation. The succeeding 
Rules as to proxies shall not (unless otherwise directed by the Court) apply to a 
Court meeting of creditors or contributories prior to the first meeting. 

Note. — Section 116. See now section 139, ante, 

1 45 . Form of proxies . — Every instrument of proxy shall be in accordance 
with the form in the Appendix and every written part thereof shall be in the 
handwriting of the person giving the proxy or of any manager or clerk or other 
person in his regular employment or of a Commissioner to adminster oaths in 
the Supreme Court. 

Note. — T he Forms are Nos. 80 (general proxy), and 81 (special proxy). 
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146. Forms of proxy to be sent with notices. — General and special 
forms of proxy shall be sent to the creditors and contributories with the notice 
summoning the meeting, and neither the name nor description of the Official 
Receiver or Liquidator or any other person shall be printed or inserted in the 
body of any instrument of proxy before it is so sent. 

147. General proxies. — A creditor or a contributory may give a general 
proxy to any person. 

148. Special proxies. — A creditor or a contributory may give a special 
proxy to any person to vote at any specified meeting or adjournment thereof : — 

(a) for or against the appointment or continuance in office of any specified 

person as Liquidator or Member of the Committee of Inspection, and ; 

(b) on all questions relating to any matter other than those above referred 

to and arising at the meeting or an adjournment thereof. 

149. Solicitation by Liquidator to obtain proxies. — Where it appears 
to the satisfaction of the Court that any solicitation has been used by or on behalf 
of a Liquidator in obtaining proxies or in procuring his appointment as Liquidator 
except by the direction of a meeting of creditors or contributories, the Court if 
it thinks fit may order that no remuneration be allowed to the person by whom 
or on whose behalf the solicitation was exercised notwithstanding any resolution 
of the Committee of Inspection or of the creditors or contributories to the 
contrary. 

150. Proxies to Official Receiver or Liquidator. — A creditor or a 
contributory in a winding-up by the Court may appoint the Official Receiver or 
Liquidator and in a voluntary winding-up the Liquidator or if there is no 
Liquidator the Chairman of a meeting to act as his general or special proxy. 

151. Holder of proxy not to vote on matter in which he is financially 
interested. — No person acting either under a general or a special proxy shall 
vote in favour of any resolution which would directly or indirectly place himself, 
his partner or employer in a position to receive any remuneration out of the 
estate of the Company otherwise than as a creditor rateably with the other 
creditors of the Company : Provided that where any person holds special 
proxies to vote for an application to the Court in favour of the appointment of 
himself as Liquidator he may use the said proxies and vote accordingly. 

152. Proxies. — (1) A proxy intended to be used at the first meeting of 
creditors or contributories, or an adjournment thereof, shall be lodged with the 
Official Receiver not later than the time mentioned for that purpose in the notice 
convening the meeting or the adjourned meeting, which time shall be not earlier 
than twelve o’clock at noon of the day but one before, nor later than twelve 
o’clock at noon of the day before the day appointed for such meeting, unless the 
Court otherwise directs. 

(2) In every other case a proxy shall be lodged with the Official Receiver 
or Liquidator in a winding-up by the Court, with the Company at its Registered 
Office for a meeting under section 238 of the Act, and with the Liquidator or if 
there is no Liquidator with the person named in the notice convening the meeting 
to receive the same in a voluntary winding-up not later than four o'clock in the 
afternoon of the day before the meeting or adjourned meeting at which it is to 
be used. 

(3) No person shall be appointed a general or special proxy who is a minor. 

Notes. — The Forms are Nos. 80 (general proxy), and 81 (special proxy). 

Section 238. See now section 293, ante. 

153. Use of proxies by deputy. — Where an Official Receiver who holds 
any proxies cannot attend the meeting for which they are given, he may, in 
writing, depute some person under his official control to use the proxies on his 
behalf and in such manner as he may direct. 

154. Filling in where creditor blind or incapable.— The proxy of a 
creditor blind or incapable of writing may be accepted, if such creditor has 
attached his signature or mark thereto in the presence of a witness, who shall 
add to his signature his description and residence ; provided that all insertions 
in the proxy are in the handwriting of the witness and such witness shall have 
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certified at the foot of the proxy that all such insertions have been made by him 
at the request and in the presence of the creditor before he attached his signature 
or mark. 


Attendance and Appearance of Parties 

155. Attendance at proceedings. — (1) Every person for the time 
being on the list of contributories of the Company, and every person whose 
proof lias been admitted shall be at liberty, at his own expense, to attend 
proceedings, and shall be entitled, upon payment of the costs occasioned thereby, 
to have notice of all such proceedings as he shall by written request desire to 
have notice of ; but if the Court shall be of opinion that the attendance of any 
such person upon any proceedings has occasioned any additional costs which 
ought not to be borne by the funds of the Company, it may direct such costs, 
or a gross sum in lieu thereof, to be paid by such person ; and such person 
shall not be entitled to attend any further proceedings until he has paid the 
same. 

(2) The Court may from time to time appoint any one or more of the 
creditors or contributories to represent before the Court, at the expense of the 
Company, all or any class of the creditors or contributories, upon any question 
or in relation to any proceedings before the Court, and may remove the person 
so appointed. If more than one person is appointed under this Rule to represent 
one class, the persons appointed shall employ the same solicitor to represent 
them. 

(3) No creditor or contributory shall be entitled to attend any proceedings 
in Chambers unless and until he has entered in a book, to be kept by the 
Registrar for that purpose, his name and address, and the name and address 
of his solicitor (if any) and upon any change of his address, or of his solicitor, 
his new address, and the name and address of his new solicitor. 

156. Attendance of Liquidator’s Solicitor. — Where the attendance 
of the Liquidator's solicitor is required on any proceeding in Court or Chambers, 
the Liquidator need not attend in person, except in cases where his presence is 
necessary in addition to that of his solicitor, or the Court directs him to attend. 

Liquidator and Committee of Inspection 

157. Remuneration of Liquidator. — (1) The remuneration of a 
Liquidator, unless the Court shall otherwise order, shall be fixed by the Com- 
mittee of Inspection, and shall be in the nature of a commission or percentage 
of which one part shall be payable on the amount realised, after deducting the 
sums (if any) paid to secured creditors (other than debenture holders) out of the 
proceeds of their securities, and the other part on the amount distributed in 
dividend. 

(2) If the Board of Trade are of opinion that the remuneration of a 
Liquidator as fixed by the Committee of Inspection is unnecessarily large, the 
Board of Trade may apply to the Court, and thereupon the Court shall fix 
the amount of the remuneration of the Liquidator. 

(3) If there is no Committee of Inspection the remuneration of the 
Liquidator shall, unless the Court shall otherwise order, be fixed by the scale of 
fees and percentages for the time being payable on realisations and distributions 
by the Official Receiver as Liquidator. 

(4) This Rule shall only apply to a Liquidator appointed in a winding-up 
by the .Court. 

158. Limit of remuneration. — Except as provided by the Act or the 
Rules, a Liquidator shall not under any circumstances whatever, make any 
arrangement for, or accept from any solicitor, auctioneer, or any other person 
connected with the Company of which he is Liquidator, or who is employed in 
or in connection with the winding-up of the Company, any gift, remuneration, 
or pecuniary or other consideration or benefit whatever beyond the remuneration 
to which under the Act and the Rules he is entitled as Liquidator, nor shall he 
make any arrangement for giving up, or give up any part of such remuneration 
to any such solicitor, auctioneer, or other person. 

159. Dealings with assets. — ^Neither the Liquidator, nor any member 
of the Committee of Inspection of a Company shall, while acting as Liquidator 
or member of such committee, except by leave of the Court, eifiier directly or 
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indirectly, by himself or any employer, partner, clerk, agent, or servant, become 
purchaser of any part of the Company's assets. Any such purchase made 
contrary to the provisions of this Rule may be set aside by the Court on the 
application of the Board of Trade in a winding-up by the Court or of any creditor 
or contributory in any winding-up, and the Court may make such order as to 
costs as the Court shall think fit. 

160. Restriction on purchase of goods by Liquidator. — Where the 
Liquidator carries on the business of the Company, he shall not, without the 
express sanction of the Court, purchase goods for the carrying on of such business 
from any person whose connection with him is of such a nature as would result 
in his obtaining any portion of the profit (if any) arising out of the transaction. 

161. Committee of Inspection not to make profit. — No member of a 
Committee of Inspection shall, except under and with the sanction of the Court, 
directly or indirectly, by himself, or any employer, partner, clerk, agent, or 
servant, be entitled to derive any profit from any transaction arising out of the 
winding-up or to receive out of the assets any payment for services rendered by 
him in connection with the administration of the assets, or for any goods supplied 
by him to the Liquidator for or on account of the Company. In a winding-up 
by the Court if it appears to the Board of Trade or in a voluntary winding-up 
if it appears to the committee of inspection or to any meeting of creditors or 
contributories that any profit or payment has been made contrary to the 
provisions of this Rule, they may disallow such payment or recover such profit, 
as the case may be, on the audit of the Liquidator’s accounts or otherwise. 

162. Costs of obtaining sanction of Court. — In any case in which the 
sanction of the Court is obtained under the two last preceding Rules, the cost of 
obtaining such sanction shall be borne by the person in whose interest such 
sanction is obtained, and shall not be payable out of the Company’s assets. 

163. Sanction of payments to Committee. — Where the sanction of 
the Court to a payment to a member of a Committee of Inspection for services 
rendered by him in connection with the administration of the Company's assets 
is obtained, the order of the Court shall specify the nature of the services, and 
such sanction shall only be given where the service performed is of a special 
nature. Except by the express sanction of the Court no remuneration shall, 
under any circumstances, be paid to a member of a Committee for services 
rendered by him in the discharge of the duties attaching to his office as a member 
of such Committee. 

164. Discharge of costs before assets handed to Liquidator. — 

( 1 ) Where a Liquidator is appointed by the Court, and has notified his appoint- 
ment to the Registrar of Companies, and given security to the Board of Trade, 
the Official Receiver shall forthwith put the Liquidator into possession of all 
property of the Company of which the Official Receiver may have custody ; 
provided that such Liquidator shall have, before the assets are handed over 
to him by the Official Receiver, discharged any balance due to the Official 
Receiver on account of fees, costs, and charges properly incurred by him, and 
on account of any advances properly made by him in respect of the Company, 
together with interest on such advances at the rate of four pounds per centum per 
annum ; and the Liquidator shall pay all fees, costs, and charges of the Official 
Receiver which may not have been discharged by the Liquidator before being 
put into possession of the property of the Company, and whether incurred before 
or after he has been put into such possession. 

(2) The Official Receiver shall be deemed to have a lien upon the Company's 
assets until such balance shall have been paid and the other liabilities shall 
have been discharged. 

(3) It shall be the duty of the Official Receiver, if so requested by the 
Liquidator, to communicate to the Liquidator all such information respecting 
the estate and affairs of the Company as may be necessary or conducive to the 
due discharge of the duties of the Liquidator. 

(4) This and the next following Rule shall only apply in a winding-up by 
the Court. 

CO. ACT — 3 A 
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165. Resignation of Liquidator. — A Liquidator who desires to resign 
his office shall summon separate meetings of the creditors and contributories of 
the Company to decide whether or not the resignation shall be accepted. If 
the creditors and contributories by ordinary resolutions both agree to accept 
the resignation of the Liquidator, he shall file with the Registrar a memorandum 
of his resignation ; and shall send notice thereof to the Official Receiver, and the 
resignation shall thereupon take effect. In any other case the Liquidator shall 
report to the Court the result of the meetings and shall send a report to the 
Official Receiver and thereupon the Court may, upon the application of the 
Liquidator or the Official Receiver, determine whether or not the resignation of 
the Liquidator shall be accepted, and may give such directions and make such 
orders as in the opinion of the Court shall be necessary. 

166. Office of Liquidator vacated by his insolvency. — If a Receiving 
Order in Bankruptcy is made against a Liquidator, he shall thereby vacate his 
office, and for the purposes of the application of the Act and Rules shall be 
deemed to have been removed. 

Payments Into and Out of a Bank 

167. Payments out of Bank of England. — All payments out of the 
Companies Liquidation Account shall be made in such manner as the Board of 
Trade may from time to time direct. 

168. Special Bank account. — (1) Where the Liquidator in a winding-up 
by the Court is authorised to have a special bank account, he shall forthwith 
pay all moneys received by him into that account to the credit of the Liquidator 
of the Company. All payments out shall be made by cheque payable to order, 
and every cheque shall have marked or written on the face of it the name of the 
Company, and shall be signed by the Liquidator, and shall be countersigned 
by at least one member of the Committee of Inspection, and by such other 
person, if any, as the Committee of Inspection may appoint. 

(2) Where application is made to the Board of Trade to authorise the 
Liquidator in a winding-iip by the Court to make his payments into and out of 
a special bank account, the Board of Trade may grant such authorisation for 
such time and on such terms as they may think fit, and may at any time order 
the account to be closed if they are of opinion that the account is no longer 
required for the purposes mentioned in the application. 

Notes. — The Forms are Nas. 82 (application to Board of Trade to authorise a 
special bank account), and 83 (order of Board of Trade for special bank account). 

Books 

169. Record Book. — In a winding-up by the Court the Official Receiver, 
until a Liquidator is appointed by the Court, and thereafter the Liquidator, shall 
keep a book to be called the “ Record Book '' in which he shall record all 
minutes, all proceedings had and resolutions passed at any meeting of creditors 
or contributories, or of the Committee of Inspection, and all such matters as 
may be necessary to give a correct view of bis administration of the Company’s 
affairs ; but he shall not be bound to insert in the ” Record Book ” any docu- 
ment of a confidential nature (such as the opinion of counsel on any matter 
affecting the interest of the creditors or contributories), nor need he exhibit 
such document to any person other than a member of the Committee of 
Inspection, the Official Receiver, or the Board of Trade. 

170. Gash Book. — In a winding-up by the Court the Official Receiver, 
until a Liquidator is appointed by the Court, and thereafter the Liquidator, shall 
keep a book to be called the “ Cash Book ” (which shall be in such form as the 
Board of Trade may from time to time direct) in which he shall (subject to the 
provisions of the Rules as to trading accounts) enter from day to day the receipts 
and payments made by him. 

(2) In a winding-up by the Court a Liquidator other than the Official 
Receiver shall submit the Record Book and Cash Book, together with any 
other requisite books and vouchers, to the Committee of Inspection (if any) 
when required, and not less than once every three months. 

(3) In a creditors voluntary winding-up the Liquidator shall keep such 
books as the Committee of Inspection or if there is no such Committee as the 
creditors direct and all books kept by the Liauidator shall be submitted to the 
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Committee of Inspection or if there is no such Committee to the creditors with 
any other books documents papers and accounts in his possession relating to his 
office as Liquidator or to the company as and when the Committee of Inspection 
or if there is no such Committee the creditors direct. 

Investment of Funds 

171. Investment of assets in securities and realisation of securities. 

— (1) Where in a winding-up by the Court or in a creditors voluntary winding- 
up the Committee of Inspection are of opinion that any part of the cash balance 
standing to the credit of the account of the Company should be invested, they 
shall sign a certificate and request, and the Liquidator shall transmit such 
certificate and request to the Board of Trade. 

(2) Where the Committee of Inspection in any such winding-up are of 
opinion that it is advisable to sell any of the securities in which the moneys of 
the Company’s assets are invested they shall sign a certificate and request to 
that effect, and the Liquidator shall transmit such certificate and request to the 
Board of Trade. 

(3) Where there is no Committee of Inspection in any such winding-up 
as is mentioned in paragraphs (1) and (2) of this Rule and in every member’s 
voluntary winding-up whether under the supervision of the Court or not, if a 
case has in the opinion of the Liquidator arisen under section 302 of the Act 
for an investment of funds of the Company or a sale of securities in which the 
Company’s funds have been invested, the Liquidator shall sign and transmit to 
the Board of Trade a certificate of the facts on which his opinion is founded, 
and a request to the Board of Trade to make the investment or sale mentioned 
in the certificate, and the Board of Trade may thereupon, if they think fit, 
invest or sell the whole or any part of the said funds and securities, as provided 
in the said section, and the said certificate and request shall be a sufficient 
authority to the Board of Trade for the said investment or sale. 

Notes. — The Forms are Nos. 84 (certificate and request by committee of inspection 
as to investment of funds), and 85 (request by committee of inspection to Board of 
Trade to sell securities). 

Section 302. See now section 362, ante. 

Accounts and Audit in a Winding-up by the Court"* 

172. Audit of Gash Book. — The Committee of Inspection shall not 
less than once every three months audit the Liquidator’s Cash Book and certify 
therein under their hands the day on which the said book was audited. 

Note. — The Form is No. 86 (certificate by committee of inspection as to audit 
of liquidator’s accounts). 

173. Board of Trade audit of Liquidator’s accounts. — (1) The 

Liquidator shall, at the expiration of six months from the date of the winding-up 
order, and at the expiration of every succeeding six months thereafter until 
his release, transmit to the Board of Trade a copy of the Cash Book for such 
period in duplicate, together with the necessary vouchers and copies of the 
certificates of audit by the Committee of Inspection. He shall also forward 
with the first accounts, a summary of the Company’s statement of affairs, 
showing thereon the amounts realised, and explaining the cause of the non- 
realisation of such assets as may be unrealised. The Liquidator shall also at 
the end of every six months forward to the Board of Trade, with his Accounts, a 
report upon the position of the liquidation of the Company in such form as the 
Board of Trade may direct. 

(2) When the assets of the Company have been fully realised and distributed 
the Liquidator shall forthwith send in his accounts to the Board of Trade, 
although the six months may not have expired. 

(3) The accounts sent in by the Liquidator shall be verified by him by 
affidavit. 

Note. — The Form is No. 87 (affidavit verifying liquidator’s accounts). 

174. Liquidator carrying on business. — (1) Where the Liquidator 
carries on the business of the Company, he shall keep a distinct account of the 
trading, and shall incorporate in the Cash Book the total weekly amounts of 
the receipts and payments on such trading account. 

• See now section 249, ante, which incorporates certain amendments to section 195 of the 1929 Act, effected 
by sections 97 (4), 97 (5) of the 1947 Act. 
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(2) The trading account shall from time to time, and not less than once in 
every month, be verified by affidavit, and the Liquidator shall thereupon submit 
such account to the Committee of Inspection (if any), or such member thereof 
as may be appointed by the Committee for that purpose, who shall examine 
and certify the same. 

Note. — The Forms are Nos. 88 (liquidator's trading account), and 89 (affidavit 
verifying liquidator's trading account). 

175. Copy of accounts to be filed. — When the Liquidator's account 
has been audited, the Board of Trade shall certify the fact upon the account, 
and thereupon the duplicate copy, bearing a like certificate, shall be filed with 
the Registrar. 

176. Summary of accounts. — (1) The Liquidator shall transmit to 
the Board of Trade with his accounts a summary of such accounts in such form 
as the Board of Trade may from time to time direct, and on the approval of 
such summary by the Board of Trade shall forthwith obtain, prepare, and 
transmit to the Board of Trade so many printed copies thereof, duly stamped 
for transmission by post, and addressed to the creditors and contributories, as 
may be required for transmitting such summary to each creditor and contri- 
butory. 

(2) The cost of printing and posting such copies shall be a charge upon the 
as.sets of the Company. 

Note. — The duty of sending the accounts to every creditor and contributory is 
now the liquidator's and not the Board of Trade’s (see section 249 (5), ante). 

111. Affidavit of no receipts. — Where a Liquidator has not since the 
date of his appointment or since the last audit of his accounts, as the case may 
be, received or paid any sum of money on account of the assets of the Company, 
he shall, at the time when he is required to transmit his accounts to the Board 
of Trade, forward to the Board of Trade an affidavit of no receipts or payments. 

178. Proceedings on resignation, &c., of Liquidator. — (1) Upon 
a Liquidator resigning or being released or removed from his office, he shall 
deliver over to the Official Receiver, or as the case may be, to the new Liquidator, 
all books kept by him, and all other books, documents, papers, and accounts in 
his possession relating to the office of Liquidator. The release of a Liquidator 
shall not take effect unless and until he has delivered over to the Official Receiver, 
or as the case may be to the new Liquidator, all the books, papers, documents, 
and accounts which he is by this Rule required to deliver on his release. 

Disposal of books. — (2) The Board of Trade may, at any time during the 
progress of the liquidation, on the application of the Liquidator or the Official 
Receiver, direct that such of the books, papers, and documents of the Company, or 
of the Liquidator as are no longer required for the purpose of the liquidation; may 
be sold, destroyed, or otherwise disposed of. 

179, Expenses of sales. — Where property forming part of a Company's 
assets is sold by the Liquidator through an auctioneer or other agent, the gross 
proceeds of the sale shall be paid over by such auctioneer or agent, and the 
charges and expenses connected with the sale shall afterwards be paid to such 
auctioneer or agent, on the production of the necessary certificate of the taxing 
officer. Every Liquidator by whom such auctioneer or agent is employed, shall, 
unless the Court otherwise orders, be accountable for the proceeds of every 
such sale. 


Taxation of Costs 

180. Taxation of costs payable by or to Official Receiver or 
Liquidator or by Company. — Every solicitor, manager, accountant, auctioneer, 
broker or other person employed by an Official Receiver or Liquidator in a 
winding-up by the Court shall on request by the Official Receiver or Liquidator 
(to be made a sufficient time before the declaration of a dividend) deliver his 
bill of costs or charges to the Official Receiver or Liquidator for the purpose ol 
taxation ; and if he fails to do so within the time stated in the request, or such 
extended time as the Court may allow, the Liquidator shall declare and distribute 
the dividend without regard to such person's claim, and subject to any order of 
the Court the claim shall be forfeited. The request by the Official Receiver or 
Liquidator shall be in Form No. 90. 
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181. Notice of appointment. — Where a bill of costs or charges in any 
winding-up has been lodged with the Taxing Officer, he shall give notice of an 
appointment to tax the same, in a winding-up by the Court to the Official 
Receiver, and in every winding-up to the Liquidator, and to the person to or by 
whom the bill or charges is or are to be paid (as the case may be) . 

182. Lodgement of Bill, — The bill or charges, if incurred in a winding-up 
by the Court prior to the appointment of a Liquidator, shall be lodged with the 
Official Receiver, and if incurred after the appointment of a Liquidator, shall be 
lodged with the Liquidator. The Official Receiver or the Liquidator, as the 
case may be, shall lodge the bill or charges with the proper Taxing Officer. 

183. Copy of the Bill to be furnished. — Every person whose bill or 
charges in a winding-up by the Court is or are to be taxed shall, on application 
either of the Official Receiver or the Liquidator, furnish a copy of his bill or 
charges so to be taxed, on payment at the rate of 4d. per folio, which payment 
shall be charged on the assets of the Company. The Official Receiver shall call 
the attention of the Liquidator to any items which, in his opinion, ought to be 
disallowed or reduced, and may attend or be represented on the taxation. 

184. Applications for costs. — ^Where any party to, or person affected 
by, any proceeding desires to make an application for an order that he be allowed 
his costs, or any part of them, incident to such proceeding, and such application 
is not made at the time of the proceeding : — 

(1) Such party or person shall serve notice of his intended application on 

the Official Receiver or on the Liquidator as the case may be. 

(2) The Official Receiver or Liquidator may appear on such application and 

object thereto. 

(3) No costs of or incident to such application shall be allowed to the 

applicant, unless the Court is satisfied that the application could not 

have been made at the time of the proceeding. 

185. Certificate of taxation. — Upon the taxation of any bill of costs, 
charges, or expenses being completed, the Taxing Officer shall issue to the person 
presenting such bill for taxation his allowance or certificate of taxation. The 
bill of costs, charges, and expenses, together with the allowance or certificate, 
shall be filed with the Registrar. 

Note. — The Form is No. 91 (certificate of taxation). 

186. Certificate of employment. — Where the bill or charges of any 
solicitor, manager, accountant, auctioneer, broker, or other person employed by 
an Official Receiver or Liquidator, is or are payable out of the assets of the 
Company, a certificate in writing, signed by the Official Receiver or Liquidator, 
as the case may be, shall on the taxation be produced to the Taxing Officer 
setting forth whether any, and if so what, special terms of remuneration have 
been agreed to, and in the case of the bill of costs of a solicitor, a copy of the 
resolution or other authority sanctioning the appointment of a solicitor to assist 
the Liquidator in the performance of his duties and the instructions given to 
such solicitor by the Liquidator. 

187. Sheriff’s costs. — In any case in which pursuant to section 269 (1) 
of the Act a sheriff is required to deliver goods or money to a Liquidator such 
sheriff shall without delay bring in his bill of costs for taxation and they shall 
be taxed by the Taxing Officer and unless such bill of costs is brought in for 
taxation within one month from the date when the sheriff makes such delivery 
the Liquidator may decline to pay the same. 

Note. — Section 269. See now section 326, ante. 

188. Taxation of sheriff’s costs after deduction. — If a Liquidator 
shall in writing require any costs which a sheriff has deducted under section 
269 (2) of the Act to be taxed the sheriff shall within seven days from the date 
of the request bring in such costs for taxation and they shall be taxed by the 
Taxing Officer and any amount disallowed on such taxation shall forthwith be 
paid over by the sheriff to the Liquidator. 

Note. — Section 269. See now section 326, ante. 
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189. Scale of costs in a County Court, and taxation. — In a County 
Court all costs properly incurred in a winding-up by the Court shall be allowed 
on the Lower Scale in Appendix N. to the Rules of the Supreme Court, as in- 
creased by Order 65, [Rule 10] [[and Rule 10a]] of the said Rules, and costs 
shall be taxed by the Registrar in person. 

Notes. — The words between single square brackets were substituted for 
" Rule 10b by the Companies (Winding-Up) Amendment (No. 1) Rules, 1932, S.R. & O. 
1932 No. 802, which came into operation on October 1, 1932. 

The words between double square brackets were inserted by the Companies 
(Winding-Up) Amendment (No. 1) Rules, 1944, S.R. & O. 1944 No. 655, as from 
June 1, 1944. 

190. Review of taxation at instance of Board of Trade. — (1) Where 
any bill of costs, charges, fees or disbursements which are payable out of the 
assets of the Company to any solicitor, manager, accountant, auctioneer, broket 
or other person has been taxed by a Registrar of a Court other than the High 
Court, the Board of Trade may require the taxation to be reviewed by the 
Taxing Officer of the High Court. 

(2) In any case in which the Board of Trade require such a review of 
taxation as is above mentioned they shall give notice to the person whose bill 
has been taxed, and shall apply to the Taxing Officer of the High Court to appoint 
a time for the review of such taxation and thereupon such Taxing Officer shall 
appoint a time for the review of, and shall review, such taxation and certify 
the result thereof. The Board of Trade shall give to the person whose bill of 
costs is to be reviewed notice of the time appointed for the review. 

(3) Where any such review of taxation as is above mentioned is required 
to be made by the Taxing Officer of the High Court, the Registrar whose taxation 
is to be reviewed shall forward to the said Taxing Officer the bill which is required 
to be reviewed. 

(4) The Board of Trade may appear upon the review of the taxation ; 
and if, upon the review of the taxation, the bill is allowed at a lower sum than 
the sum allowed on the original taxation, the amount disallowed shall (if the 
bill has been paid) be repaid to the Official Receiver or the Liquidator, or other 
person entitled thereto. The certificate of the Taxing Officer shall in every case 
of a review by him under this Rule be a sufficient authority to entitle the person 
to whom the amount disallowed ought to be repaid to demand such amount 
from the person liable to repay the same. 

(5) The costs of and incidental to the review shall be paid out of the assets 
of the Company or otherwise as the Taxing Officer or the Court may direct ; 
provided that the cost of the attendance of a principal shall not be allowed if in 
the opinion of the Taxing Officer he could have been sufficiently represented by 
his London agent. 

Costs and Expenses Payable out of the Assets of the 
Company 

191. Liquidator ’s charges . — ( 1 ) Where a Liquidator or Special Manager 
in a winding-up by the Court receives remuneration for his services as such, no 
payment shall be allowed on his accounts in respect of the performance by any 
other person of the ordinary duties which are required by statute or Rules to be 
performed by himself. 

(2) Where a Liquidator is a solicitor he may contract that the remuneration 
for his services as Liquidator shall include all professional services. 

192. Costs payable out of the assets. — (1) The assets of a Company 
in a winding-up by the Court, remaining after payment of the fees and expenses 
properly incurred in preserving realising or getting in the assets, including where 
the Company has previously commenced to be wound up Voluntarily such 
remuneration, costs, and expenses as the Court may allow to a Liquidator 
appointed in such Voluntary Winding-up shall, subject to any order of the Court, 
and, as regards a winding-up to which the provisions of the Stannaries Act, 
1887, apply, subject to that Act as modified by the Act, be liable to the following 
payments, which shall be made in the following order of priority, namely : — 

First . — The taxed costs of the petition, including the taxed costs of any 
person appearing on the petition whose costs are allowed by the Court. 

Next . — The remuneration of the special manager (if any). 
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j^ext , — The costs and expenses of any person who makes or concurs in 
making, the Company’s statement of affairs. 

I^ext . — The taxed charges of any shorthand writer appointed to take an 
examination : Provided that where the shorthand writer is appointed 
at the instance of the Official Receiver the cost of the shorthand notes 
shall be deemed to be an expense incurred by the Official Receiver in 
getting in and realising the assets of the Company. 

Next. — ^The necessary disbursements of any Liquidator appointed in the 
winding-up by the Court, other than expenses properly incurred in 
preserving realising or getting in the assets heretofore provided for. 

Next. — The costs of any person properly employed by any such Liquidator. 

Next. — The remuneration of any such Liquidator. 

Next. — The actual out-df-pocket expenses necessarily incurred by the 
Committee of Inspection, subject to the approval of the Board of Trade. 

Costs. — (2) No payments in respect of bills or charges of solicitors, managers, 
accountants, auctioneers, brokers, or other persons other than payments for 
costs and expenses incurred and sanctioned under Rule 54, and payments of 
bills which have been taxed and allowed under orders made for the taxation 
thereof, shall be allowed out of the assets of the Company without proof that 
the same have been considered and allowed by the Registrar. The Taxing 
Officer shall before passing the bills or charges of a solicitor satisfy himself 
that the appointment of a solicitor to assist the Liquidator in the performance 
of his duties has been duly sanctioned : Provided that the Official Receiver 
when acting as Liquidator may without taxation pay and allow the costs and 
charges of any person other than a solicitor employed by him where such costs 
and charges are within the scale usually allowed by the Court and do not exceed 
the sum of £2 : provided always that the Board of Trade may require such 
costs or charges to be taxed by the Taxing Officer. 

(3) Nothing contained in this Rule shall apply to or affect costs which, in 
the course of legal proceedings by or against a Company which is being wound 
up by the Court, are ordered by the Court in which such proceedings are pending 
or a Judge thereof to be paid by the Company or the Liquiaator, or the rights 
of the person to whom such costs are payable. 

Statements by Liquidator to the Registrar of Companies* 

193. Conclusion of winding-up. — The winding-up of a Company shall, 
for the purposes of section 284 of the Act, be deemed to be concluded : — 

(a) In the case of a Company wound up by order of the Court, at the date 

on which the order dissolving the Company has been reported by the 
Liquidator to the Registrar of Companies, or at the date of the order 
of the Board of Trade releasing the Liquidator pursuant to section 
197 of the Act. 

(b) In the case of a Company wound up voluntarily, or under the super- 

vision of the Court, at the date of the dissolution of the Company, 
unless at such date any funds or assets of the Company remain un- 
claimed or undistributed in the hands or under the control of the 
Liquidator, or any person who has acted as Liquidator, in which case 
the winding-up shall not be deemed to be concluded until such funds 
or assets have either been distributed or paid into the Companies 
Liquidation Account at the Bank of England. 

Note. — Section 284. See now section 342, ante. 

194. Times for sending Liquidator’s statements, and regulations 
applicable thereto. — In a voluntary winding-up or a winding-up under the 
supervision of the Court the statements with respect to the proceedings in and 
position of a liquidation of a Company, the winding-up of which is not concluded 
within a year after its commencement, shall be sent to the Registrar of Companies 
twice in every year as follows : — 

( 1 ) The first statement commencing at the date when a Liquidator was 
first appointed and brought down to the end of twelve months from 
the commencement of the winding-up, shall be sent within 30 days 
from the expiration of such twelve months, or within such extended 
period as the Board of Trade may sanction, and the subsequent 


♦ As to inspection of statements filed by the liquidator, see section 342, ante. 
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statements shall be sent at intervals of half a year, each statement 
being brought down to the end of the half year for which it is sent. 
In cases in which the assets of the Company have been fully realised 
and distributed before the expiration of a half-yearly interval a final 
statement shall be sent forthwith. 

(2) Subject to the next succeeding Rule, Form No. 92, and where applicable 

h'orms 94, 95 and 96, with such variations as circumstances may 
require, shall be used, and the directions specified in the Form (unless 
the Board of Trade otherwise direct) be observed in reference to every 
statement. 

(3) Every statement shall be sent in duplicate, and shall be verified by an 

affidavit in the Form No. 93, with such variations as circumstances 
may require. 

195. Affidavit of no receipts or payments. — Where in a voluntary 
winding-up or a winding-up under the supervision of the Court a liquidator 
has not during any period for which a statement has to be sent received or paid 
any money on account of the Company, he shall at the period when he is required 
to transmit his statement, .send to the Registrar of Companies the prescribed 
statement in the Form No. 92, in duplicate, containing the particulars therein 
required with respect to the proceedings in and position of the Liquidation, 
and with such statement shall also send an affidavit of no receipts or payments 
in the Form No. 93. 

Unclaim i:r) Funds and Undistributed Assets in the Hands of a 

Liquidator 

196. Payment of undistributed and unclaimed money into Com- 
panies Liquidation Account. — (1) All money in the hands or under the 
control of a Liquidator of a Company representing unclaimed dividends, which 
for six months from the date when the dividend became payable have remained 
in the hands or under the control of the Liquidator, shall forthwith, on the 
expiration of the six months, be paid into the Companies Liquidation Account. 

(2) In a voluntary winding-up or a winding-up under the supervision of 
the Court all other money in the hands or under the control of a Liquidator of a 
Company, representing unclaimed or undistributed assets, which under sub- 
section ( 1 ) of section 285 of the Act, the Liquidator is to pay into the Companies 
Liquidation Account, shall be ascertained as on the date to which the statement 
of receipts and payments sent in to the Registrar of Companies is brought down, 
and the amount to be paid to the Companies Liquidation Account shall be the 
minimum balance of such money which the Liquidator has had in his hands or 
under his control during the six months immediately preceding the date to 
which the statement is brought down, less such part (if any) thereof as the 
Board of Trade may authorise him to retain for the immediate purposes of the 
liquidation. Such amount shall be paid into the Companies Liquidation Account 
within fourteen days from the date to which the statement of account is brought 
down. 

(3) Notwithstanding anything in this Rule, any moneys representing 
unclaimed or undistributed assets or dividends in the hands of the Liquidator 
at the date of the dissolution of the Company shall forthwith be paid by him 
into the Companies Liquidation Account. 

(4) A Liquidator whose duty it is to pay into the Companies Liquidation 
Account at the Bank of England, money representing unclaimed or un- 
distributed assets of the Company shall apply in such manner as the Board of 
Trade shall direct to the Board of Trade for a paying-in order, which paying-in 
order shall be an authority to the Bank of England to receive the payment. 

(5) In a voluntary winding-up or a winding-up under the supervision of 
the Court money invested or deposited at interest by a Liquidator shall be 
deemed to be money under his control, and when such money forms part of the 
minimum balance payable into the Companies Liquidation Account pursuant 
to paragraph (2) of this Rule, the Liquidator shall realise the investment or 
withdraw the deposit, and shall pay the proceeds into the Companies Liquidation 
Account, provided that where the money is invested in Government securities, 
such securities may, with the permission of the Board of Trade, be transferred 
to the control of the Board of Trade instead of being forthwith realised and the 
proceeds thereof paid into the Companies Liquidation Account. In the latter 
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case, if and when the money represented by the securities is required wholly 
or in part for the purposes of the Liquidation, the Board of Trade may realise 
the securities wholly or in part and pay the proceeds of realisation into the 
Companies Liquidation Account and deal with the same in the same way as 
other monies paid into the said Account may be dealt with. 

Note. — Section 285. See now section 343, ante. 

197. Liquidator to furnish information to Board of Trade. — In a 

voluntary winding-up or a winding-up under the supervision of the Court every 
person who has acted as Liquidator of any Company, whether the liquidation 
has been concluded or not, shall furnish to the Board of Trade particulars of 
any money in his hands or under his control representing unclaimed or un- 
distributed assets of the Company and such other particulars as the Board of 
Trade may require for the purpose of ascertaining or getting in any money 
payable into the Companies Liquidation Account at the Bank of England. 
The Board of Trade may require such particulars to be verified by affidavit. 

Note. — ^The Form is No. 97 (affidavit verifying account of unclaimed and 
undistributed funds). 

198. Board of Trade may call for verified accounts. — (1) In a 

voluntary winding-up or a winding-up under the supervision of the Court the 
Board of Trade may at any time order any such person to submit to them an 
account verified by affidavit of the sums received and paid by him as Liquidator 
of the Company and may direct and enforce an audit of the account. 

(2) For the purposes of section 285 of the Act, and the Rules, the Court 
has and may exercise all the powers conferred by the Bankruptcy Act, 1914, 
with respect to the discovery and realisation of the property of a debtor, and 
the provisions of Part I of that Act with respect thereto shall, with any necessary 
modification, apply to proceedings under section 285 of the Act. 

Notes. — The Forms are Nos. 92 to 96, as to which, see rule 194. 

Section 285. See now section 343, ante. 

199. Application to the Court for enforcing an account, and getting 
in money. — An application by the Board of Trade for the purpose of ascer- 
taining and getting in money payable into the Bank of England pursuant to 
section 285 of the Act, shall be made by motion, and where the winding-up is 
by or under the supervision of the Court shall be made to and dealt with by the 
Judge, and in a voluntary winding-up shall be made to and dealt with by the 
Judge of the High Court. 

Note. — Section 285. See now section 343, ante. 

200. Application for payment out by person entitled, — An application 
by a person claiming to be entitled to any money paid into the Bank of England 
in pursuance of section 285 of the Act, shall be made in such form and manner 
as the Board of Trade may from time to time direct, and shall, unless the Board 
of Trade otherwise directs, be accompanied by the certificate of the Liquidator 
that the person claiming is entitled and such further evidence as the Board of 
Trade may direct. 

Note. — Section 285. See now section 343, ante. 

201. Application by Liquidator for payment out. — A Liquidator 
who requires to make payments out of money paid into the Bank of England 
in pursuance of section 285 of the Act, either by way of distribution or in respect 
of the cost and expenses of the proceedings, shall apply in such form and manner 
as the Board of Trade may direct, and the Board of Trade may thereupon either 
make an order for payment to the Liquidator of the sum required by him for 
the purposes aforesaid, or may direct cheques to be issued to the Liquidator for 
transmission to the persons to whom the payments are to be made. 

Note. — Section 285. See now section 343, ante. 

Release of Liquidator in a Winding-up by the' Court 

202. Proceedings for release of Liquidator. — (1) A Liquidator in a 
winding-up by the Court before making application to the Board of Trade for 
his release, shall give notice of his intention so to do to all the creditors who have 
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proved their debts, and to all the contributories, and shall send with the notice 
a summary of all receipts and payments in the winding-up. 

(2) When the Board of Trade have granted to a Liquidator his release, a 
notice of the order granting the release shall be gazetted. The Liquidator 
shall provide the requisite stamp fee for the Gazette, which he may charge against 
the Company's assets. 

Note. — The Forms are Nos. 98 (notice to creditors and contributories of intention 
to apply for release), 99 (application by liquidator to Board of Trade for release), 
100 (statement to accompany notice of application for release), and 103 (9) (notice of 
release in Gazette). 

203. Disposal of books and papers. — (1) The Board of Trade may 
order that the books and papers of a Company which has been wound up shall 
not be destroyed for such period (not exceeding five years from the dissolution 
of the Company) as the Board thinks proper. 

(2) Any creditor or contributory may make representations to the Board 
with regard to the destruction of such books and papers and may appeal to the 
Court from any order made by the Board under this Rule. 

(3) Subject to any order of the Court the Board of Trade may by a further 
order vary or rescind any order made by it under this Rule. 

(4) A resolution for the destruction of the books and papers of such a 
Company within the said period of five years or any shorter period fixed by an 
order of the Board in force at the date of such resolution shall not take effect 
until the expiration of such period of five years or of such shorter period unless 
the Board shall otherwise direct. 

(5) At least one week’s notice shall be given to the Board of Trade of any 
application to the Court for an order for the destruction of the books and papers 
of a Company before the expiration of such period of five years or shorter period. 

Official Receivers and Board of Trade 

204. Appointment. — (1) Judicial notice shall be taken of the appoint- 
ment of the Official Receivers appointed by the Board of Trade. 

(2) When the Board of Trade appoint any officer to act as deputy for or 
in the place of an Official Receiver, notice thereof shall be given by letter to the 
Court to which such Official Receiver is or was attached. The letter shall 
specify the duration of such acting appointment. 

(3) Any person so appointed shall, during his tenure of office, have all the 
status, rights, and powers, and be subject to all the liabilities of an Official 
Receiver. 

205. Removal. — Where an Official Receiver is removed from his office 
by the Board of Trade, notice of the order removing him shall be communicated 
by letter to the Court to which the Official Receiver was attached. 

206. Personal performance of duties. — The Board of Trade may, 
by general or special directions, determine what acts or duties of the Official 
Receiver in relation to the winding-up of Companies are to be performed by 
him in person, and in what cases he may discharge his functions through the 
agency of his clerks or other persons in his regular employ, or under his official 
control. 

207. Assistant Official Receivers. — An assistant Official Receiver, 
appointed by the Board of Trade, shall be an officer of the Court, as fully as the 
Official Receiver to whom he is assistant, and subject to the directions of the 
Board of Trade, he may represent the Official Receiver in all proceedings in 
Court, or in any administrative or other matter. Judicial notice shall be taken 
of the appointment of an assistant Official Receiver, and he may be removed 
in the same manner as is provided in the case of an Official Receiver. 

208. Power of Officers of Board of Trade and Official Receivers 
clerks in certain cases to act for Official Receivers. — In the absence of the 
Official Receiver any Officer of the Board of Trade duly authorised for the 
purpose by the Board of Trade, and any clerk of the Official Receiver duly 
authorised by him in writing, may by leave of the Court act on behalf of the 
Official Receiver, and take part for him in any public or other examination and 
in any unopposed application to the Court. 
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209. Duties where no assets. — ^Where a Company against which a 
winding-up order has been made has no available assets, the Official Receiver 
shall not be required to incur any expense in relation to the winding-up without 
the express directions of the Board of Trade. 

210. Accounting by Official Receiver. — (1) Where a Liquidator is 
appointed by the Court in a winding-up by the Court, the Official Receiver shall 
account to the Liquidator. 

(2) If the Liquidator is dissatisfied with the account or any part thereof, 
he may report the matter to the Board of Trade, who shall take such action (if 
any) thereon as it may deem expedient. 

(3) The provisions of these Rules as to Liquidators and their accounts 
shall not apply to the Official Receiver when he is Liquidator, but he shall 
account in such manner as the Board of Trade may from time to time direct. 

211. Official Receiver to act for Board of Trade where no committee 
of inspection. — Where there is no Committee of Inspection in a winding-up 
by the Court any functions of the Committee of Inspection which devolve on 
the Board of Trade may, subject to the directions of the Board, be exercised 
by the Official Receiver. 

Note. — As to the position under the 1948 Act with regard to a vacancy occurring 
in the committee of inspection, see section 253 (7), ante. 

212. Appeals from Board of Trade and Official Receiver. — An 

Appeal in the High Court against a decision of the Board of Trade, or an Appeal 
to the Court from an act or decision of the Official Receiver acting otherwise 
than as Liquidator of a Company, shall be brought within twenty-one days from 
the time when the decision or act appealed against is done, pronounced, or 
made. 

213. Applications under s. 196 and s. 277 (3) of the Act. — (1) An 

application by the Board of Trade to the Court to examine on oath the Liquidator 
or any other person pursuant to section 196 of the Act, or to confer on the 
Board or any person designated by the Board for the purpose with respect to 
the Company concerned the powers of investigating the affairs of the Company 
mentioned in sub-section (3) of section 277 of the Act, shall be made ex parte, 
and shall be supported by a report to the Court filed with the Registrar, stating 
the circumstances in which the application is made. 

(2) The report may be signed by any person duly authorised to sign 
documents on behalf of the Board of Trade ; and shall for the purposes of such 
application be primd facie evidence of the statements therein contained. 

Notes. — Section 196. See now section 250, ante. 

Section 277 (3). See now section 334 (3), ante. 

Books to be Kept, and Returns made, by Officers of Courts 

214. Books to be kept by Officers of Courts. — (1) In the High Court 
the Registrar and in the District Registries of the High Court at Liverpool and 
Manchester respectively the District Registrars of the High Court, and in a 
Court other than the High Court, the Registrar shall keep books according to 
the Forms 101 and 102 in the Appendix, and the particulars given under the 
different heads in such books shall be entered forthwith after each proceeding 
has been concluded. 

(2) The Officers of the Courts whose duty it is to keep the books prescribed 
by these Rules shall make and transmit to the Board of Trade such extracts 
from their books, and shall furnish the Board of Trade with such information 
and returns as the Board of Trade may from time to time require. 

Gazetting in a Winding-up by the Court 

215. Gazetting Notices. — (1) All notices subsequent to the making 
by the Court of a winding-up order in pursuance of the Act or the Rules requiring 
publication in the London Gazette shall be gazetted by the Board of Trade. 

(2) Where any winding-up order is amended, and also in any case in which 
any matter which has been gazetted has been amended or altered, or in which 
a matter has been wrongly or inaccurately gazetted, the Board of Trade shall 
re-gazette such order or matter with the necessary amendments and alterations 
in the prescribed form, at the expense of the Company’s assets, or otherwise as 
the Board of Trade may direct. 

NoTE.^The Form is No. 103 (notices for London Gazette), 
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216. Filing Memorandum of Gazette Notices. — (1) Whenever the 
London Gazette contains any advertisement relating to any winding-up pro- 
ceedings the Official Receiver or Liquidator as the case may be shall file with the 
proceedings a memorandum referring to and giving the date of the advertisement, 

(2) In the case of an advertisement in a local paper, the Official Receiver 
or Liquidator as the case may be shall keep a copy of the paper, and a memo- 
randum referring to and giving the date of the advertisement shall be placed 
on the file. 

(3) For this purpose one copy of each local paper in which any advertise- 
ment relating to any winding-up proceeding in the Court is inserted, shall be 
left with the Official Receiver or Liquidator as the case may be by the person 
who inserts the advertisement. 

(4) A memorandum under this Rule shall be primd facie evidence that the 
advertisement to which it refers was duly inserted in the issue of the Gazette 
or newspaper mentioned in it. 

Note. — The Form is No. 104 (memorandum of advertisement or Gazetting). 

Arrests and Commitments 

217. To whom warrants may be addressed. — A warrant of arrest 
or any other warrant issued under the provisions of the Act and Rules, may be 
addressed to such Officer of the Court, or to such High Bailiff or Officer of any 
County Court, whether such County Court has jurisdiction to wind up a Company 
or not, as the Court may in each case direct. 

218. Prison to which person arrested on Warrant is to be taken. — 

Where the Court issues a warrant for the arrest of a person under any of the 
provisions of the Act or Rules, the prison (to be named in the warrant of arrest) 
to which the person shall be committed shall, unless the Court shall otherwise 
order, be the prison used by the Court in cases of orders of commitment made 
in the exercise by the Court of its ordinary jurisdiction. 

219. Execution of Warrants of Arrest outside ordinary jurisdiction 
of Court. — Where a warrant for the arrest of a person has been issued by a 
Court other than the High Court under any of the provisions of the Act and 
Rules, the High Bailiff of the Court, or other Officer of the Court to whom the 
warrant is addressed, may send the warrant of arrest to the Registrar of any 
other Court (other than the Fligh Court) within the ordinary jurisdiction or 
district of which such person shall then be or be believed to be, with a warrant 
endorsed thereon or annexed thereto under the seal of the Court from which 
the warrant originally issued, requiring execution, of the warrant by the Court 
to which it is so sent ; and the Registrar of the last-mentioned Court shall seal 
or stamp the warrant with the seal of his Court, and issue the same to the High 
Bailiff or other proper Officer of his Court, with an endorsement, thereon in the 
Form 1C6 ; and thereupon such last-mentioned High Bailiff or Officer may, and 
shall in all respects execute the said warrant according to the requirements 
thereof, and all Constables aiid Peace Officers shall aid and assist within their 
respective districts in the execution of such warrant. 

Note. — The form of warrant is Form No. 105, 

220. Prison to which a person arrested is to be conveyed, and 
production and custody of persons arrested. — (1 ) Where a person is arrested 
under a warrant of commitment issued under any of the provisions of the Act 
and Rules, other than sections 214 and 218 of the Act, and Rule 64 of the Rules, 
he shall be forthwith conveyed in custody of the Bailiff or Officer apprehending 
him to the prison of the Court wdthin the ordinary jurisdiction of which he is 
apprehended, and kept therein for the time mentioned in the warrant of com- 
mitment, unless sooner discharged by the order of the Court which originally 
issued the warrant of commitment, or otherwise by law. 

(2) Where a person is arrested under a warrant, issued under section 214 
or section 218 of the Act, or under Rule 64 of the Rules, he shall be forthwith 
conveyed in custody of the Bailiff or Officer apprehending him to the prison of 
the Court within the ordinary jurisdiction of which he is apprehended ; and the 
Governor or Keeper of such prison shall produce such person before the Court 
as it may from time to time direct, and shall safely keep him until such time as 
the Court shall otherwise order, or such person shall be otherwise discharged by 
law : Provided that where any such person is conveyed to a prison other than 
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the prison used by the Court which originally issued the warrant in cases of 
orders of commitment made by such Court in the exercise of its ordinary 
jurisdiction, the Court may by order direct such person to be transferred to such 
last mentioned prison ; and on receipt of such order the Governor or Keeper 
of the prison to which such person has been conveyed shall cause such person 
to be conveyed in proper custody to the prison mentioned in such order, and the 
Governor or Keeper of such last mentioned prison shall, on production of such 
Order and of the warrant of arrest, receive such person, and shall produce him 
before the Court, as it may from time to time direct, and shall safely keep him 
until such time as the Court shall otherwise order, or such person shall be other- 
wise discharged by law. 

Note. — Sections 214 , 218 . See now sections 268 , 271 , ante. 

Miscellaneous Matters 

221. Board of Trade orders. — ^The Board of Trade may from time to 
time issue general orders or regulations for the purpose of regulating any matters 
under the Act or the Rules which are of an administrative and not of a judicial 
character. Judicial notice shall be taken of any general orders or regulations 
which are printed by the King’s printers, and purport to be issued under the 
authority of the Board of Trade. 

222. Enlargement or abridgment of time. — The Court may, in any 
case in which it shall see fit, extend or abridge the time appointed by the Rules 
or fixed by any order of the Court for doing any act or taking any proceeding. 

223. Formal defect not to invalidate proceedings. — (1) No pro- 
ceedings under the Act or the Rules shall be invalidated by any formal defect 
or by any irregularity, unless the Court before which an objection is made to 
the proceeding is of opinion that substantial injustice has been caused by the 
defect or irregularity, and that the injustice cannot be remedied by any order 
of that Court. 

(2) No defect or irregularity in the appointment or election of an Official 
Receiver, Liquidator, or member of a Committee of Inspection shall vitiate any 
act done by him in good faith. 

224. Application of existing procedure. — In all proceedings in or 
before the Court, or any Judge, Registrar or Officer thereof, or over which the 
Court has jurisdiction under the Act and Rules, where no other provision is made 
by the Act or Rules, the practice procedure and regulations shall unless the 
Court otherwise in any special case directs, in the High Court be in accordance 
with the Rules of the Supreme Court and practice of the High Court, and in a 
Palatine Court and County Court in accordance, as far as practicable, with the 
existing Rules and practice of the Court in proceedings for the administration of 
assets by the Court. 

225. Petitions in Liverpool and Manchester District Registries. — 

The provisions of Rule 2 of the Rules of the Supreme Court, 1887 relating to 
petitions in the District Registries of Liverpool and Manchester, shall apply to 
petitions presented in those Registries under the Act and Riiles. 

226. Annulment. — The Companies (Winding-up) Rules, 1909, and all 
rules amending or supplementing the same and the forms thereby prescribed 
are hereby revoked and annulled,' except so far as they relate to any winding-up 
which commenced before the first day of January, 1891, provided that such 
revocation and annulment shall not prejudice or affect anything done or suffered 
before the date on which these rules come into operation under any Rule or Order 
which is hereby revoked and annulled and that no rule or practice which was 
annulled or repealed by the said Rules and Orders shall be revived by reason of 
the revocation and annulment hereby effected. 

227. Short title and commencement. — These Rules may be cited as 
the Companies (Winding-up) Rules, 1929. They shall come into operation on 
the 1st day of November, 1929. 
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APPENDIX 

Note. — The Appendix contains the Forms for use in connection with these Rules 
and as explained in the Note to Rule 3. The Forms are not reproduced here. 


APPENDIX V 


THE COMPANIES (FORMS) ORDER, 1929 

Dated October 7, 1929, made by the Board of Trade under the 

Companies Act, 1929 

S.R. & O. 1929, No. 823 

The Board of Trade in pursuance of the powers conferred upon them by 
the Companies Act, 1929 (hereinafter called the Act "), and of all other powers 
enabling them in that behalf hereby order as follows : — 

1. Forms. — The forms set out in the Schedule hereto shall be used for the 
purposes of the Act and the particulars contained therein are hereby prescribed 
as the particulars required under the Act. 

[1. — The Notice to be given by the Transferee Company pursuant to 
Section 155 to dissenting shareholders who hold Share Warrants to Bearer of 
the Transferor Company shall be in the Form No. 100 of the Companies (Forms) 
Order, 1929, with any necessary adaptations to meet the circumstances of the 
case and shall be given {a) in cases where the Articles of Association or Regula- 
tions of the Transferor Company provide that notice to such shareholders may 
be given by advertisement, by advertisement in the manner so provided and 
{b) in any other case in such manner as the Board of Trade may direct.] 

Note. — The paragraph printed between square brackets was added by the 
Companies (Forms) No. 2 Order, 1929 (Amendment) Order, 1930, S.R. *& O. 1930 
No. 279, dated April 3, 1930, and made by the Board of Trade under the Companies 
Act, 1929, ss. 155, 380. 

2. Certified copy of Charter, etc. under Section 344. — (i) A certified 
copy of the Charter, Statutes, or Memorandum and Articles of the Company, 
or other Instrument constituting or defining the constitution of the Company 
required to be delivered to the Registrar under Section 344 of the Act, in the 
qase of a Company incorporated outside Great Britain in any of His Majesty's 
dominions or in any place under His Majesty's protection or where His Majesty 
has jurisdiction unless incorporated under the laws of a foreign country shall 
be deemed to be certified as a true copy if in such dominion or place it is — 

{a) duly certified as a true copy by an official of the Government to whose 
custody the original is committed ; or 

(6) duly certified as a true copy by a Notary Public of such dominion or 
place ; or 

(c) duly certified as a true copy on oath by some Officer of the Company 
before some person having authority to administer an oath as pro- 
vided by Section 3 of the Commissioners for Oaths Act, 1889 (52 & 
53 Viet. c. 10). 

(ii) A certified copy of the Charter, Statutes or Memorandum and Articles 
of the Company or other Instrument constituting or defining the constitution 
of the Company required to be delivered to the Registrar under Section 344 of 
the Act in the case of a Company incorporated outside Great Britain under the 
laws of a foreign country shall be deemed to be certified as a true copy if in such 
foreign country it is — 

(a) duly certified as a true copy by an official of the Government to whose 

custody the original is committed, the signature or seal of such 
official being authenticated by any of the British Officials mentioned 
in Section 6 of the Commissioners for Oaths Act, 1889 ; or 

(b) duly certified as a true copy by a Notary of such Foreign Country the 

certificate of the Notary being authenticated by any of the British 
Officials mentioned in Section 6 of the Commissioners for Oaths Act, 
1889; or 

(c) duly certified as a true copy on oath by some officer of the Company 

before a person having authority to administer an oath as provided 
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by Section 3 of the Commissioners for Oaths Act, 1889, the status 
of the person administering the oath being authenticated by any of 
the British Officials mentioned in Section 6 of that Act. 

Note. — Companies Act, 1929, s. 344. See now Companies Act, 1948, s. 407, ante 

Commissioners for Oaths Act, 1889. 8 Halsbury's Statutes 242. 

3. Time for delivering particulars of alterations in documents, 
etc., under Section 346. — The time within which a return containing the 
particulars of alterations is to be delivered to the Registrar under Section 346 
of the Act shall be twenty-one days after the date of making of such alterations 
or twenty-one days after the date on which notice thereof could in due course 
of post and if despatched with due diligence have been received in Great Britain. 

Note. — Companies Act, 1929, s. 346. See now Companies Act, 1948, s. 409, ante. 

4. Verified or certified copy of charge under Sections 79 and 81. — 

A copy of the instrument by which a charge is created or evidenced to be 
delivered to the Registrar under the provisions of Section 79 (3), Section 79 (5), 
and Section 81 (1) of the Act shall be verified or certified to be a true copy under 
the seal of the Company, or under the hand of some person interested therein 
otherwise than on behalf of the Company. 

Note. — Companies Act, 1929, 79, 81. See now Companies Act, 1948, ss. 95, 97. 

5. Translations, — (i) A translation of a Charter, Statutes or Memorandum 
and Articles of Association or other instrument constituting or defining the 
constitution of a Company or any Account or Document to be delivered to the 
Registrar of Companies under the Act shall be certified to be a correct translation. 

{a) if made in a foreign country by — 

Any of the British officials mentioned in Section 6 of the Com- 
missioners for Oaths Act, 1889, or by any person whom any such 
official certifies is known to him as competent to translate it into 
the English language ; 

(6) if made outside the United Kingdom in any of His Majesty's dominions 
or in any place under His Majesty's protection or where His Majesty 
has jurisdiction by — 

A person having authority to administer an oath as provided by 
Section 3 of the Commissioners for Oaths Act, 1889 ; 

(c) if made in Northern Ireland by — 

(1) a Notary Public in Northern Ireland, or 

(2) a Solicitor of the Supreme Court of Judicature of Nortliern 

Ireland ; 

(d) if made in Scotland by — 

( 1 ) a Notary Public in Scotland, or 

(2) an Enrolled Law Agent ; 

(e) if made in England by — 

(1) a Notary Public in England, or 

(2) a Solicitor of the Supreme Court of Judicature of England. 

(ii) The Board of Trade may in any particular case, if they think fit to do 
so and upon such conditions as they think fit, permit certified copies or transla- 
tions to be delivered to the Registrar, though not certified in accordance with 
the above requirements. 

6 . The Order and Regulations made by the Board of Trade dated the 29tli 
day of March, 1909, the 1st day of November, 1918 (two), and the 26th day of 
March, 1919, and all Orders and Regulations amending or supplementing the 
same and the forms thereby prescribed are hereby revoked and annulled, pro- 
vided that such revocation and annulment shall not prejudice or affect anything 
done before the 1st day of November, 1929, under any Order or Regulation 
which is hereby revoked and annulled. 

7. This Order may be cited as The Companies (Forms) Order, 1929, and 
shall come into force on the 1st day of November, 1929. 
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THE COMPANIES (FORMS) No. 2 ORDER, 1929 

Dated November 30, 1929, made by the Board of Trade under the 
Companies Act, 1929, ss. 155, 380 
(S.R. & O. 1929 No. 1103) 

1. I'hc notice to be given by the Transferee Company pursuant to Section 
155 shall be in Form No. 100 of the Companies (Forms) Order, 1929, and shall 
be given to the said dissenting shareholder either personally or by sending it 
by registered post to him to his address registered in the books of the Transferor 
Company or (if he has no address within the United Kingdom so registered) 
to the address, if any, within the United Kingdom supplied by him to the 
Transferor Company for the giving of notice to him. 

2. This Order may be cited as the Companies (Forms) No. 2 Order, 1929, and 
shall come into force on the signing hereof. 


THE COMPANIES (FORMS) ORDER, 1948 

Made on J uly 1, 1948, by tup: Board of Trade under the Companies Act, 1948 

(S.I. 1948 No. 1518) 

The Board of Trade in pursuance of the powers conferred on them by the 
Companies Act, 1948 (hereinafter called " the Act "), and of all other powers 
in that behalf enabling them hereby prescribe as follows : — 

1. The Companies (Forms) Order, 1929, as amended (hereinafter called 
“ the Principal Order "), shall have effect as if there were added to the Schedule 
thereto the forms set out in the Schedule to this Order. 

2. The abstract showing receipts and payments required to be sent by a 
receiver to the registrar of companies and others in accordance with subsection 
(2) of section 372 of the Act shall be sent in the Form 57 set out in the Schedule 
to the Principal Order. 

3. honns Nos. 9, 3913, 44, 44 A, 49, 54 A, 90 and 13F set out in that Schedule 
shall cease to have effect. 

4. This Order may be cited as the Companies (Forms) Order, 1948. 


LIST OF FORMS 

T he follouing is a complete list of forms prescribed by the Companies (Forms) 
Order, 1929 (S.K. & O. 1929 No. 823) as amended by the Companies (Forms) No. 2 
Order, 1929 (S.R.& O. 1929 No. 1103), the Companies (Forms) No. 2 Order, 1929 
(Amendment) Order, 1930 (S.R. & O. 1930 No. 279) and the Companies (Forms) 
Order. 1948 (S.I. 1948 No. 1518) 

Number Description 

4 Notice of irituation of Registered Office or of any Change Therein. 

7 Annual Return of a Company not having a Share Capital. 

9 Particulars of Directors and Secretaries. 

9A Notification of Change of Directors or Secretary or in their Particulars. 

10 Notice of Increase in Nominal Capital. 

1 1 Notice of Increase in Number of Members. 

14 Consent to Take the Name of an Existing Company. 

15A Members’ Voluntary Winding-up. Return of Final Winding-up Meeting. 

15B Creditors’ Voluntary Winding-up. Return of tne Final Winding-up Meetings 
of Members and Creditors. 

17 Application by an Existing Company for Registration as a Limited Company. 

18 Application by an Existing Company for Registration as an Unlimited 

Company. 

19 Registration of an Existing Company. List of Members. 
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Number 


Description 


21 Registration of an Existing Company as a Limited Company. Statement of 

Nominal Capital, its Division into Shares, the Number of Shares taken 
and Amount thereon, or the Amount of Stock of which it consists, also 
of the Name and Registered Office of the Company. 

22 Registration of an Existing Company as a Limited Company. Copy Resolu- 

tions Assenting to Registration with Limited Liability, 

23 Registration of an Existing Company. Declaration Verifying Documents 

delivered to the Registrar of Companies with application for Registration. 

24 Statement of Places of Business of Banks. 

28 Notice of Consolidation, Division, Sub-Division, or Conversion into Stock 

of Shares, specifying the Shares so Consolidated, Divided, Sub-Divided, 
or Converted into Stock, or of the Re-Conversion into Shares of Stock, 
specifying the Stock so Re-Converted, or of the Redemption of Redeem- 
able Preference Shares or of the Cancellation of Shares (otherwise than 
in connection with a reduction of Share Capital under Section 55 of the 
Companies Act, 1929). 

29 Notice of the Situation of the Office where a Dominion Register is kept or of 

any change in, or discontinuance of, any such Office. 

39 Winding-up by the Court. Notice of Appointment of Liquidation. 

39B Members’ Voluntary Winding-up. Declaration of Solvency, embodying a 
Statement of Assets and Liabilities. 

39C Members’ Voluntary Winding-up. Notice of Appointment of Liquidation. 
39D Creditors* Voluntary Winding-up. Notice of Appointment of Liquidation. 

41 Declaration of Compliance with the Requirements of the Companies Act, 

1929, on Application for Registration of a Company. 

42 Consent to Act as Director of a Company. 

43 List of the Persons who have Consented to be Directors of a Company. 

44 Declaration that the Conditions of Section 109 (I) (a), (b) and (c) of the 

Companies Act, 1948, have been complied with. 

44 A Declaration that the Provisions of Section 109 (2) (b) of the Companies 
Act, 1948, have been complied with, 

45 Return of Allotments. 

47 Particulars of a Mortgage or Charge created by a Company Registered in 

England. 

47 A Particulars of a Scries of Debentures containing, or giving by reference to 
any other Instrument, any Charge, to the Benefit of which the Debenture 
Holders of the said Series are entitled j)ari passu, created by a 
Company Registered in England. 

47B Particulars of a Mortgage or Charge subject to which Property has been 
acquired on or after November 1st, 1929, by a Company Registered in 
England. 

47C Certificate of Registration in Scotland or Northern Ireland of a Charge 
comprising Property .situate there. 

48 Particulars of an issue of Debentures in a Series by a Company Registered in 

England. 

49 Declaration verifying Memorandum of Satisfaction of a Registered Mortgage 

or Charge. 

49A Declaration verifying Memorandum relating to a Registered Mortgage or 
Charge. 

49B Declaration verifying Memorandum relating to a Registered Mortgage or 
Charge. 

52 Particulars of a Contract relating to Shares. 

53 Notice of Appointment of a Receiver or Manager. 

57 Receiver or Manager's Abstract of Receipts and Payments. 

57a Notice of Ceasing to Act as Receiver or Manager. 

58 Statement of the Amount or Rate per cent of the Commission payable in 

respect of Shares and of the Number of Shares which Persons have agreed 
for a Commission to Subscribe Absolutely. 

IF List of Documents delivered for Registration by a Company Incorporated 
outside Great Britain. 

2F List and Particulars of the Directors of a Company Incorporated outside 
Great Britain. 

3F List of the Names and Addresses of Persons resident in Great Britain 
authorised to accept service on behalf of a Company Incorporated outside 
Great Britain. 

4F Return of Alteration in the Charter, Statutes, Memorandum or Articles of 
Association or other Instrument constituting or defining the Constitution 
of a Company Incorporated outside Great Britain. 

5F Return of Alteration in the List or Particulars of Directors of a Company 
Incorporated outside Great Britain. 

CO. ACT.— 35 
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Number Description 

6F Return of Alteration in the Names or Addresses of the Persons resident in 
Great Britain authorised to accept service on behalf of a Company 
Incorporated outside Great Britain. 

8F Particulars of a Mortgage or Charge on Property in England created on or 
after November 1st, 1929, by a Company Incorporated outside England. 
9F Particulars of a Mortgage or Charge subject to which Property in England 
has been acquired on or after November 1st, 1929, by a Company 
Incorporated outside England. 

lOF Particulars of a Series of Debentures containing, or giving by reference to 
any other Instrument, any Charge on Property in England to the benefit 
of which the Debenture Holders of the said Series are entitled, pari passu, 
created by a Company Incorporated outside England. 

1 IF Particulars of an Issue of Debentures in a Series by a Company Incorporated 
outside England. 

12F Declaration verifying Memorandum of Satisfaction of Mortgage or Charge 
by a Company Incorporated outside England. 

100 Notice to Dissenting Shareholders. 

101 Notice of Application made to the Court for an Alteration made in the 

Provisions of the Memorandum of the Company by Resolution to be 
Cancelled. 

102 Notice of Place where a Register of Holders of Debentures or a Duplicate 

thereof is Kept or of any Change in that Place. 

103 Notice of Place where Register of Members is Kept or of any Change in that 

Place. 

104 Notice to Non- Assenting Shareholders. 

105 Notice to Transferee Company by Non- Assenting Shareholders. 

106 Form of Statement of Assets and Liabilities. 

107 Liquidator's Statement of Account (Members' or Creditors' Voluntary 

Winding-up). 

108 Notice of Appointment of Receiver or Manager. 

109 Statement as to the Affairs of Limited. 

109A Statement as to the Affairs of Limited. 
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N.B. — Figures In square brackets refer to the notes 


A 

ABROAD. 

accountants’ qualifications obtained, 150 
affidavits, swearing, 292 
books of account kept, 134 
charges created, 88 
execution of deeds, 37 
seal for use, 37 
property, charges on, 88 
ACCIDENT, meaning, [56], [93] 

ACCOUNTANTS. 

auditors, qualified to be, 149 
bodies of recognised by Board of Trade, 150 
qualifications obtained abroad, 150 
to act as auditors, 149 
registration, [151] 
report, prospectus, in, 403, [408] 

persons qualified to make, 404 
statement in lieu, in, 411 

persons qualified to make, 411 

ACCOUNTS. 

auditors access to, 151 
balance sheet, annexation to, 144 

Bankruptcy and Companies Winding-up (Fees) Account, 300 
books. See Books of Account 
capital redemption reserve fund, 62 
central, 299 

certified copies to accompany annual return, 417 
circulation, xxxii, 145, [146] 
consolidated, accountancy questions, [139] 
contents, 432 


essence of, [139] 
exemptions, 435 

group accounts to be, 139, and see Group Accounts 
defective, liability for, xxxii, 134, 135, 136, 138, 144, 145 
definition, 358 


documents annexed to, 152 


foreign companies, 330 
group. See Group Accounts 
liquidator’s, affidavit of no receipts, 532 
audit, 531 
filing, 532 
summary of, 532 
trading, 531 

loans to officers to be shown, 184 

exceptions, 185 

managers’, 310 
oversea companies, 330 

profit and loss account. See Profit and Loss Account 
receiver's, 310 
share discount, [61] 
premium, 62 
special manager’s, 509 
ACTIONS, 

pending, transfer in winding-up, 508 

procedure, 508 

security for costs, 354 
ADVERTISEMENT, 


closing of dominion register, of, 106 

register of members, of, 103 
company’s name need not appear, [97] 
meetings called by, [195], 248, 253 
newspaper, prospectus first issued generally as, 52 
reduction of capital, of, 71 
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AFFIDAVIT, 

statement of affairs, verifying, 215 

persons to make, 215 

swearing, 292 
AGE, 

directors, disclosure, 171 
retiring, 170 

AGENT, 

definition, 358 

liquidator’s power to appoint, 222 
AGREEMENTS, and see CONTRACTS 
member, to become, [30] 
registration, 131 
ALLOTMENT, 

amalgamation, on, order for, 196 
avoidance, xxviii, 30, 53, 

where no statement in lieu, [34] 
cancellation by company not allowed, [53] 
changes of law, xxvii 

consideration for, statement of, what is adequate, 55 
debentures to be dealt in on Stock Exchange, of, 53 
first prohibition unless minimum subscription received, 48 
fully or partly paid shares, contract constituting title to, registration, 55 
holding company’s shares to subsidiary, avoidance, 30 
irregular, directors’ liability for, 51 
effect, 51 

letter, posting completes contract, [53] 
oversea companies, 337 
reconstruction, on, order for, 196 
return as to, 55 

offences in connection with, 55 

relief against, 56 

shares to be dealt in on Stock Exchange, of, 53 
time for, earliest, 52 
transferee company, by, order for, 196 
voidable, 51 

ALTERATION OF OBJECTS, 
abandonment of objects, 16 

altered memorandum to be delivered to registrar, 17 
business, additional to permit carrying on, 16 

to be carried on more economically or efficiently, to enable, 16 
cancellation, application for, 16 

applicants, representative, 16 
adjournment, 16 
order on, 16 

delivery to registrar, 17 
persons entitled to make, 16 
time for, 16 

change of name on, [25] 
changes in law, xxiv 
charitable, etc., companies, 25 
confirmation by Court, 16 

partial, [17] 
when required, 16 

debenture holders entitled to object to, application for cancellation by, 17 

who are, 17 

notice to, 17 

dissentients, purchase of shares, 16 
economy, for, 16 
efficiency, for, 16 

local area, to enlarge or change, 16 

procedure, xxiv 

purposes, permitted, 16 

restriction of objects, 16 

sale of undertaking, to enable, 16 

special resolution for, notice to Board of Trade, 17 

debenture holders, 17 

required, 16 

AMALGAMATION, 

allotment on, order for, 196 
consequential matters, 196 

dissentients, provision for, 196, and see under Shareholders 
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AMALGAMATION — continmd, 

dissolution without winding-up on, 196 
legal proceedings, continuation on, 196 
meaning, [196] 

transfer of undertaking, order for, 196 
AMENDMENTS, 443 
ANNUAL GENERAL MEETING, 
auditors to be appointed at, 147 
Board of Trade, convened by, 117 
changes as to, xxx 
default in holding, 117, 118 

fine for, 118 
directions as to, 117 
intervals between, 117 
members* resolutions at, 127 
notice of, 117 

length, 120 
short, 120 
Table A, 373 

register of directors’ shareholdings to be available at, 181 

resolution that meeting convened by Board of Trade be treated as, 118 

Table A. 373 

yearly, to be held, 1 1 7 

exemptions, 117 

ANNUAL RETURN. 

accounts, certified copies of, to accompany, 417 

auditors’ report to be annexed, 112 

balance sheet to be annexed, 112 

banking company, 344, 417 

certificates accompanying, form, 416 

changes of law as to, xxx 

company having share capital, 108 

not having share capital, 110 

default as to. 111 
statement to be annexed. 111 

completion. 111 

default as to. 111 
contents, 108 

charges, particulars of, 413 
company not having share capital, 110 
directors, particulars of, 413 
exemptions, 109 
list of members, 413 
mortgages, particulars of, 413 
registered office, 412 
registers, situation, statement as to, 412 
summary of shares and debentures, 412 
default as to, 109, 111, 112 
definition, 358 

directors’ report to be annexed, 112 
documents to be annexed to, 112 

amendments in, 112 
“ exempt ” private companies, 1 13 
dominion register, company keeping, 109 
duty to make each year, 108 

enforcement, [110] 
exemptions, 109 

exempt ” private companies, 113 
form, 108, 413 

list of members, when not required, 109 

past members, particulars as to, 108, 109 

private company’s, certificates to be sent with, 113 

signature, 112 

stock, particulars as to, 109 

time for. 111 

transfers, particulars as to, 108, 109 
translations to be annexed to, 112 
when not required, 109 
APPEALS. 

Board of Trade, from, 539 
business names, 483 

creditors, by, against arrangement in winding-up, 257 
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APPEALS — continued. 

official receiver, from, 539 
rejection of proofs, against, 520 
Scotland, in, 240 
unclaimed assets, as to, 289 
undistributed dividends, as to, 289 
winding-up, 539 
APPLICATION, 

acceptance by post authorised, [53] 
conditional, 52 

debentures not offered to public, for, 38 
form of, issue without prospectus, 38 

issued in connection with underwriting invitation, 38 
to debenture holders, 39 
members, 39 

moneys, banking account, separate, when required to be kept in, 54 
minimum, 48 

repayment, where minimum subscription not received, 48 
permission to deal not granted, 53 

oversea companies, 334 
revocation, restriction on, 52 
shares not offered to public, for, 38 

ARBITRATION, dissentient's interest, price of, to determine, 245, [247] 
ARRANGEMENT, 

amalgamation, in connection with, 195 
appeal against, [257] 

binding on creditors in voluntary winding-up, 257 
compromise, in connection with, 195 
debenture trustees’ interests in, disclosure, 195 
directors’ interests in, disclosure, xxxvi, 195 
liquidator, by, 221 
meaning, 193 

Official Receiver’s report on, 516 
scheme of. See Scheme of Arrangement 
ARREST, 

absconding contributories, 236 
failure to attend public examination, for, 512 
warrant of, execution outside ordinary jurisdiction, 540 
prison to be named in, 540 
to whom to be addressed, 540 
witnesses, 234 

ART, company formed to promote, name, 25 
ARTICLES OE ASSOCIATION, 
addition to, 20 
alteration, 20 

directors retiring age, as to, 170 
increase of capital, to permit, [65] 
increasing liability, 28 
limitation on power of, 200 
order for, registration, 200 
protection of minority, for, 200 
resolution for, 167 

company limited by guarantee, 18, 28, 388 
contract between members, 27 
copies to be given to members, 28 
deed of settlement, substitution for, 320 
definition, 358 

directors' retiring age, as to, 170 
effect, 27 
execution, 19 

memorandum prevails over, 27 
numbering, 19 
printing, 19 

provisions overridden, [19] 

assignment of directors’ office, as to, 191 

directors’ removal, as to, 168 

length of notice of meeting, as to, 120 

polls, as to, 124 

proxies, deposit, as to, 123 

relieving officers or auditors from liability, 192 

transitional provisions, 360 

registration, 18, 21 

application for, list of directors to be delivered on, 166 
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ARTICLES OF ASSOCIATION— con/iwMtfi. 
signature, 19 
stamp, 19 

statutory forms, 20, 21 

Stock Exchange requirements, [19] 

Table A, 366 

private company, 387 

C. 388 

D. 395 

E. 395 

unlimited company, of, 18, 398 
when required, 18 
ASSETS, 

balance sheet, classification in, 426 
collection by liquidator in compulsory winding-up, 516 
current, realisation value to be stated in balance sheet, 427 
distribution in specie, Table A, 386 

in winding-up. [254], 516 
fixed, balance sheet, classification in, 426 

to be distinguished in, 426 
valuation in. 426 

exceptions, 426 

liquidator may not purchase, 528 
unclaimed, 288 

ASSURANCE COMPANIES, 
accounts, 435 
periodical statements, 344 
statement to be published by, 441 
ATTACHMENT. 

avoidance after winding-up, 212 
completion of, what is, 273 

debts due to contributories in stannaries winding-up, 297 
liquidator’s rights, 273 

setting aside, 273 
winding-up, effect of, 273 

ATTESTATION, signatures of subscribers to memorandum, 15 

ATTORNEY, execution of deeds abroad, for, 37 

AUDIT, 

liquidator’s accounts, 531 

in voluntary winding-up, 537 

purposes, [476] 

AUDITORS, 

access to books, 151, [437] 
appointment, 147 

Board of Trade, by, 147 

notice that power has arisen, 147 

resolution for, 148 
Table A. 386 
Table C, 394 

business which concerns, [152] 
changes of law, xxxiii 
corporations disqualified from being, 150 
disqualification, 149, 150 

exempt private companies, 150 
duties, xxxiii, [151] 

Table A, 386 
Table C, 394 

explanation to be given to, 151 
first, appointment, 147 
removal, 147, 149 
term of office, 147 

general meetings, right to attend, 151 

be heard at, 151 
notice of, 151 

indemnity, Table A, 386 
information to be given to, 151 
liability, [151] 

indemnity against void, 192 
officers disqualified from being, 150 
period of office, 147 
prospectus, particulars in, 402 
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AUDITORS — continued. 
qualification, 149 

Scottish firms, 150 
remuneration, 147 

meaning, 148 

profit and loss account to show, 428 
report of. See Auditors’ Report 
retiring, reappointment automatic, 147 

exception, 147 

copy resolution to be sent to, 148 
representations by, circulation, 149 
defamatory, 149 
reading at meeting, 149 
resolution to supersede, notice, 148 
unwillingness to be reappointed, 147, [148] 
right to be heard at meetings, 149 
rights, summary of, xxxiii 
servants disqualified, 150 
statutory report to be certified by, 116 
named in, 116 

vacancies, casual, 147 
AUDITORS’ REPORT, 

annual return, to be annexed to, 112 
balance sheet, to be attached to, 144 
changes as to, [151] 
circulation, 145 
contents, 151, 437 

copy to be furnished on demand, 146 
directors’ emoluments, statement as to, 184 
report, on, 152 
duty to make, 151 
forms, 475 

group accounts, on, 437, [438] 
form, 475 

holding company, on, 437 
inspection, 151 

loans to officers, statement aS to, 185 
matters to be expressly stated, 437 
prospectus, in, 402 

form, [407] 

holding company, of, 402 

reading, 151 
right to receive, 145 


B 


BAILIFF, 

County Court, duties, 503 

payment to without notice that liquidator appointed, 503 
BALANCE SHEET, 

accounts annexed to, approval, 144 
annual return, annexation to, 112 

amendments before, 112 
assets, current, classification, 426 

realisation value to be stated, 427 
stock, [425] 
sundry debtors, [425] 
to be distinguished, 426 
work in progress, [425] 
fixed, classification, 426 
renewal of, [425] 
starting figure, [424] 
to be distinguished, 426 
valuation of, 426 

exceptions, 426 

method of arriving at, [424] 

assurance companies, 435 
auditor’s report to be attached, 144 
banking company's, 143, 434, [435] 

capital reserves, increase or decrease to be accounted for, 427 
to be shown, 426, [429] 
changes of law, xxxi 
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BALANCE SHEET — continued. 

charges by way of guarantee to be shown, 427 
circulation, 145 

time for, 145 

commissions to be shown, 426 
consolidated, 432 

contents, [434] 
form, 468 

group accounts, inclusion in, 139 
contents, [424], 425, [428] 
assets, [424], 426 
commissions, 426 
discounts, 426, [429] 
holding company’s, 431 
issue expenses, 426, [429] 
investments, particulars of, 427, [430] 
liabilities, 426, [429] 
preliminary expenses, 426, [429] 
reserves, 426 
share capital, 425, [428] 

contracts for capital expenditure to be stated, 427, [430] 
copy to be furnished on demand, 146 
date of, 135 

debentures held by trustee or nominee to be specified, 427 
re-issuable, to be shown, 426, [429] 
definitions relating to, 436 
directors' duty, as to, 135 

liability for, 135, 136 

relief against, 135, 136, 137 
report to be attached to, 144 
discount companies, 434, [435] 
discounts to be shown, 426, [429] 

dividends, fixed cumulative, arrears of, balance sheet to show, 427 

documents to be attached to, 144 

exemptions for special classes of companies, 434, [435] 

foreign currencies, basis of conversion to be stated, 428 

form, 470 

goodwill, ascertainable amount to be shown, 427 
group accounts to be annexed to, 144 
guarantees to be shown, 427 
holding company’s, 431 

note on, 431 
report annexed to, 431 

statement annexed where no group accounts, 432 
income tax, sums set aside for, basis of computation to be stated, 428 
investments, analysis of, 427, [430] 
quoted, valuation, 428 
issue expenses to be shown, 426, [429] 
liabilities, contingent, to be shown, 427 
secured, to be shown, 427 
to be classified, 426 
notes to, 427 

options on shares to be shown, 427 
oversea companies, 330 
patents to be shown, 427 
preliminary expenses to be shown, 426, [429] 
previous year's figures to be stated, 428 
profit and loss account to be annexed to, 144 
provisions, increase or decrease to be accounted for, 427 
to be classified, 426 
shown, 426 

quoted investments to be stated in, 427, [430] 
redeemable preference shares to be specified, 425, [429] 
references to, construction, 137 
reports annexed to, 427 
requirements as to, 136 

modification, 136 
reserves to be classified, 426 
revenue reserves to be shown, 426, [429] 
right to receive, 145 

share capital, to be summarised, 425, [428] 

premium account to be shown, 426, [429] 
signature, 143 
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BALANCE SimKi:— continued. 

special classes of companies, exemptions for, 434, [435 
statement annexed to, 427 
stock-in-trade, valuation, [425] 
subsidiary companies, 432 
Table A, 385 
C, 394 

trade investments to be stated in, 427 
marks to be shown, 427 
translation of, 112 

" true and fair view *’ to be given, 136 
unquoted investments to be shown, 427 
work in progress, valuation, [425] 

BANK, liquidator's payments in, 224 
BANK OF ENGLAND, 

Companies Liquidation Account payments, into, 224, 288, 299, 536 

out, 289, 299, 530 
to be kept at, 299 

BANK HOLIDAY, definition, 358 
BANKERS, privilege, 164 
BANKING COMPANIES, 
annual return, 417 

making, privileges, 344 
balance sheet, 143 
investigations, [153] 

limited, liability on notes, statement as to, 344 
notice to customers, 343 
periodical statements, 344 
notes, liability in respect of, 344 
statement to be published by, 441 
BANKING PARTNERSHIPS, members, number, maximum, 343 
BANKING OR DISCOUNT COMPANY, accounts, 434, [435] 

BANKRUPT, 

undischarged, disqualified from being manager, 302 

receiver, 302 

BANKRUPTCY, 

contributory, of, 204 
fraudulent preference in, 451 
law, amendment of, 450, 451 

persons becoming entitled to shares on. Table A, 371 
rules, application in winding-up, 262 

BANKRUPTCY AND COMPANIES WINDING-UP (FEES) ACCOUNT, 

payments to, 30 

BEARER, 

debentures, validity in Scotland, 80 
share warrants. See Share Warrants 
BELIEF, reasonable ground of, what is, [35] 

BENEFIT SOCIETIES, periodical statements, 344 
BILLS OF EXCHANGE, 
company’s name on, 97 

making, acceptance and endorsement by company, 36 
proofs in respect of, 520 
signed by director, [37] 

BILLS OF SALE, registration, [90] 

BOARD OF TRADE, 

accountants’ bodies recognised by, 150 
accounts to be kept by, 300 

alteration of objects, notice to, when required, 17 
annual general meeting convened by, 118 

directions as to, 117 

report by, 356 
appeal from, 539 

audit of liquidator's accounts, 224 
auditors, power to appoint, 147 

notice of, 147 

business names, action in relation to, 482 

particulars of, to be furnished to, 479 
Companies Liquidation Account to be kept by, 299 
consent to prosecution for failure to give particulars of directors, 190 
costs of investigations, 158 
documents issued by, authentication, 356 
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BOARD OF TRADE — continued. 

’ inspectors. See Inspectors 

interest out of capital, power to sanction payment, 67 
liquidator’s accounts to be audited by, 531 
control order, 225 

meeting convened by, treated as annual general meeting, 118 
name, change of, consent to, 24 
power to reject, 24 
officers, 301 

official receiver is officer of, [214] 
orders, 541 

evidence of, 357 
prosecutions, consent to, 163 
registration offices, 339 
regulations, 357 
report to court by, 539 
returns to, court officers, by, 301 
rules as to disposal of books, 287 
unit trust schemes, power to investigate, 453 
winding up file, use of, 503 
petition by, 210 
BODY CORPORATE, 
characteristics, [22] 
registered company is, 22 
BONA VACANTIA, 
disclaimer, 295 

notice of, evidence of facts stated, 296 
publication, 296 
time for, 295 

transitional provisions, 296 
waiver of, 295 

dissolved company’s property as, 295 
BONUS, 

in specie, Table A, 384 

shares, paying up out of capital redemption reserve, 62 
share premium account, 60 

BOOK DEBTS, 
charges on, 88 

registration, 88 
meaning, [90] 

BOOKS, 

account. See Books of Account 
court officers, to be kept by, 539 
destruction, 276 
disposal after dissolution, 538 
in winding-up, 287 
evidence in winding-up, 286 
falsification, 277, 278 
inspection in winding-up, 233 

where offence suspected, xlii, 349 
liquidator to keep, 223 
loose-leaf, falsification, prosecution, 347 
minute. See under Minutes 
production where offence suspected, xlii, 349 
winding-up, audit in, 531 

of court, to be kept in, 530 
disposal in, 532 
BOOKS OF ACCOUNT, 
abroad, kept, 134 
assets and liabilities, 133 
auditors’ access to, 151 
changes of law, xxxi 
director's liability for, 134, [135] 

relief against, 134 
right to inspect, 134 
duty to keep, 133 
form, 347 

income and expenditure, 133 
inspection by directors, 134 
Table A, 384, 385 
C. 394 
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BOOKS OF ACCOUNT — continued, 
proper, failure to keep, liability, 279 

penalty for, amendment as to, 361 
what is, 279 

meaning, 279 
Table A, 384 
C, 393 
what are, 134 
sales and purchases, 133 
situation, 134 

Table A, 384 
C, 394 

** true and fair view to be given by, 134 
BORROWING POWERS. 

exercise, conditions of, prospectus issued, 98 

not issued, 98 

Table A, 378 
C 391 

BREACH OF DUTY, liability, relief against, 354 
BREACH OF TRUST, 
damages for, 281 
directors* liability for, [176] 
relief against, 354 

BRIBERY, liquidator *s appointment, inducing by, 284 

BROKERAGE, power to pay, 57 

BUSINESS. 

change in, directors* report to deal with, 144 
commencement, prospectus issued, 98 

not issued, 98 
registrar’s certificate, 98 
statutory declaration prior to, 98 
failure to commence, grounds for winding-up, 208 
suspension, grounds for winding-up, 208 
BUSINESS LETTERS, 
name to appear on, 97 
particulars as to directors in, 189 
receiver's appointment to be notified on, 305 
BUSINESS NAMES, 
appeals, 483 

Board of Trade, action of in relation to, 482 

cessation of business, notice of, 493 

definitions relating to, 482 

duties in relation to, remuneration for, 482 

fees, 484 

firms, 477 

changes in, registration, 478 
former Christian, 452 
misleading, 480 

non-registration, penalties for, [453] 

Northern Ireland, 483 

offences by corporations, 482 

particulars, amendment of, request for, 496 

to be furnished to Board of Trade, 479 
register of. See Register of Business Names 
registration, 448, 484 

application for, additional particulars, 487, 488, 489, 490 
by company, 485 
corporation, 486 

certificate, 480 
default in, penalty, 479 
exemptions, 452 
fees, 484 
manner, 477 

nationality of origin not required, 452 
nominee, by, 477 
particulars, of, 477 

change in, statement of, 493 
persons and firms requiring, 477 
in default, disability, 479 
refusal, consequences, 452 

where name undesirable, 452 
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BUSINESS NAMES — continued, 
registration — continued. 

statement on, 478 

false, penalty for, 479 


time for, 478 
registrar of, 481 
rules, 483, 484 

power to make, 481 
Scotland, 482 

true names, publication, 481 


filing, 480 
inspection, 481 


G 


CALLS, 

action to recover, [369] 
annual return to give particulars, 412 
bankruptcy, proof for, in, 204 
compulsory winding-up, in, 517 

making, 517 

date of. Table A, 369 

differentiation between shareholders. Table A, 369 
document making, 518 
enforcement, 518 

failure to pay, forfeiture for. Table A, 372 
future, liability to, nature, [203] 
liquidator’s power to make, [231] 
method of making, [370] 
notice of, service, 518 

payment in advance, 63, [64], Table A, 369 
power to make, Table A, 369 
powers as to, 63 

sums deemed to be. Table A, 369 
unpaid, charge on, 88 

interest on, Table A, 369 
winding-up, in, 230, 231 
CAPITAL, and see Share Capital 

interest out of, payment of, when permitted, 67 
memorandum must state amount, 15 
reduction. See Reduction of Capital 
return to contributories, 522 
CAPITAL REDEMPTION RESERVE FUND, 
application, 63 
reduction. Table A, 373 

transfer to, on redemption of preference shares, 62 
CAPITALISATION OF PROFITS, Table A, 385 
CATALOGUES, trade, particulars as to directors in, 189 
CERTIFICATE OF INCORPORATION, 
conclusiveness, 23 
copy, certified, 340 

available in evidence, [23] 
existing companies registering under 1948 Act, 317 
issue, 21 

new, on change of name, 24 
CERTIFICATES, 

annual return, accompanying, form, 416 
debenture stock, duty of company as to, 77 

registration certificate to be endorsed, 92 
exemption, of. Stock Exchange, 40 
incorporation, of. See Certificate of Incorporation 
issue, 77 

enforcement of, 77 
share, duty of company as to, 77 

duplicate, fee for. Table A, 367 
evidence of title, [78] 
right to. Table A, 367 
split, [77] 

CHAMBER OF COMMERCE, change of name, [25], 26 
CHAMBERS, 

adjournment to or from Court, 501 
matters to be heard in, 501 
procedure, 501 
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CHANNEL ISLANDS, companies incorporated in, 333 
CHARGES, 

abroad, created, 88 

property situated, on, 88 
annual return to give particulars, 413 
book debts, on, 88 
copies, inspection, 94 
copyright, on, 88 

floating, validity in winding-up, 269, and see Floating Charge 
foreign companies, 96 
goodwill, on, 88 

guarantee, by way of, balance sheet to show, 427 
index no longer required, [92] 

. instruments creating, company to keep, 94 
verified copies, 543 

land, on, 88 
meaning, 89 

Northern Ireland, property in, on, 88 
patents, on, 88 

periodical for sum issuing out of land, 361 
property acquired, existing on, registration, 91 
registration, xxix, 87, 90 

certificate of, 92 

endorsement on debentures, 92 
company's duty, 90, 91 
evidence of, 92 
fees, recovery, 91 

where property acquired subject to change, 91 
who may effect, 90 
release from, partial, 93 
sent, for, 361 
satisfaction, entry of, 93 
Scotland, property situated in, on, 88 
ships, on, 88 
trade marks, on, 88 
unregistered, avoidance, 89 
void, 87 

CHARGING ORDER, trustee’s shares, on, [105] 

CHARITABLE COMPANIES, licence to hold land, 22 
CHARITY, meaning, [26] 

CHARTERED COMPANIES, xxi 
CHEQUES, 

company's name on, 97 
signature. Table A, 379 
r SQl 

CIRCULARS, 

commission to be disclosed in, 57 
restrictions on, [39] 

trade, particulars as to directors in, 189 
CLASS MEETINGS, 

adjourned, quorum at, 178 

notice of, information to be given, 194 

order for, 193 

provision for, where articles silent, 178 
proxies at, 123 
Table A, 367 
CLASS RIGHTS, 
abrogation, 28 
variation, 28, 73 

application for cancellation, 73 
confirmation of Court, 73 
COHEN REPORT, xxiii 
COMMENCEMENT OF 1948 ACT, 365 
COMMISSION, 

amount, disclosure, 57 
maximum, 56 

annual return, statement in, 412 
articles must authorise, 56 
balance sheet to show, 426 
brokerage, 57 

debentures, for subscribing, 89 
gas undertakers, payment by, 57 
maximum, 56 
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COMMISSION — continued. 
permitted, conditions of, 56 
power to pay, Table A, 367 
rate, disclosure, 57 
maximum, 56 

statement in prescribed form, disclosure in, failure to register, 57 
writing off out of premiums, 61 
COMMISSIONERS, evidence, for taking, 291 
COMMITMENT, order of, 540 

COMMITTEE OF INSPECTION. Winding-up 

COMMON SEAL, 

certificates to be under, 77 
contracts under, 36 
facsimile of, official seal must be, 37 
incorporated company’s, [22j 
use, [22] 

COMPANIES, 

capable of registration, 314 

exceptions, 314 

charitable, licence to hold land, 22 
chartered, xxi 

constituted according to law, meaning, [315], 

registration, 314 

contractual capacity, 36 
defunct, striking off register, 293 

restoration to register, 294 
existing, definition, 358 

incorporation, saving for, 364 
nature of, evidence of, 317 
registration, 313 

addition of " limited ” to name, 317 
application of Table A, 318 
certificate of, 317 
change of name for, 317 
continuation of existing actions, 318 
requirements for, 316 
saving for existing liabilities, 318 
vesting on, 318 

statements of, authentication, 316 
foreign. See Oversea Companies 
formed and registered under former Acts, 312 
holding. See Holding Company 
incorporated, formation, 13 
kinds of, 13, 14 

limited by guarantee. See Company Limited by Guarantee 
moribund, striking off register, 293, and see Defunct Companies 
oversea. See Oversea Companies 
private. See Private Company 

registered under Act of 1929, references to construction, 361 
under former Acts, 312 

share capital, not having. See Company not having Share Capital 
subsidiary. See Subsidiary Company 
unlimited. See Unlimited Company 
unregistered. See Unregistered Company 
COMPANIES ACT, 1929, 

changes effected by, summary, xxii 
defects, summary, xxiii 
COMPANIES ACT, 1947, 
commencement, xxiii 
superseded by 1948 Act, xxiii 
COMPANIES ACT, 1948, 
commencement, 365 

COMPANIES LIQUIDATION ACCOUNT, 
general account, surplus, investment, 299 
keeping by Board of Trade, 299 
paying in orders, 536 
payment into, 224, 299, 536 

enforcement, 537 
out, 289, 299, 530 

application for, 537 
sales of securities, 300 
unclaimed assets to be paid into, 288 

CO. ACT. — 36 
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COMPANY LIMITED BY GUARANTEE, 
annual return, 110 
Articles of Association, 18, 28 
form, 20 
Table C, 388 
D, 395 

contributories, 202 
definition, 358 
meaning, 13 

members, increase above registered number, 19 
number. Table C, 388 
memorandum, 28 

contents, 14 
forms, 20 

registered under former Acts, 312 
Table C. 388 
D, 394 

COMPANY LIMITED BY SHARES, 
meaning, 13, 358 

Memorandum of Association, 14, 15 
COMPANY NOT HAVING SHARE CAPITAL, 
directors, 166 

members, application for inspectors by, 153 
proxies, 123 

COMPANY NOT TRADING FOR PROFIT, income and expenditure account, 

135, 137 

COMPENSATION. 

directors’, loss of office, for, analysis in accounts, 183 
approval by company, 176 
disclosure in accounts, 182 
meaning, 183 

payments held on trust, 178 
purchase of shares on, 177 
terms deemed to be, 179 
transfer of property as, 177 
COMPROMISE, and see Scheme of Arrangement 
amalgamation, in connection with, 195 
debenture trustees' interests in, disclosure, 195 
directors’ interests in, disclosure, xxxvi, 195 
liquidator, by, 221 
Official Receiver’s report on, 516 
reconstruction, in connection with, 195 
CONSENT, 

experts’, to issue of prospectus, 41 

oversea company’s 337 

CONTRACTS, 

capital expenditure, for, statement in balance sheet, 427, [430] * 
company’s, how made, 36 

constituting title of allottees of fully or partly paid shares, 55 
debentures, to subscribe for, specific performance, 85 
directors’ interests in, disclosure, 186 

how to be made, 186, 187 
rule of law, saving for, 187 

discharge, 36 

disclaimer. See Disclaimer 

dissenting shareholders, see under Shareholders 

foreign translation, 338 

made before company entitled to commence business, 98, [99] 
memorandum and articles constitute, 27 
minutes, entry in, 132 
parol, 36 

prospectus statements as to, 401, 402 

provisional, till company entitled to commence business, 98 
receiver’s liability, 303 
rescission in winding-up, 271 
seal, under, 36 

statutory report to include particulars as to modification, 116 
variation, 36 

before statutory meeting, restrictions on, 43 
written, 36 

CONTRIBUTORIES, 
absconding, 236 
actions against, stay of, 321 
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CONTRIBUTORIES-^ow/iwM^c. 

adjustment of rights, inter se, 202, 233 
arrest, 236 
bankrupt, 204 

books, right to inspect in winding-up, 233 
companies limited by guarantee, of, 202 

with share capital, of, 202 
shares, of, 201 

death, 203 
debts due by, 230 

deceased, administration of estate of, 203 
definition, 358 

directors with unlimited liability, 202 
fully paid shares, holders of, [203] 
heirs and legatees of heritage, 203 
liability, 201 

nature of, 203 
list of, 229 

in compulsory winding-up, settlement, 516, 517 

time and place, 516 

voluntary winding-up, 255 
representatives, 229 
variation, 517 

in compulsory winding-up, 517 
managers with unlimited liability, 202 
married women, 204, 210 
meaning, 203 
meetings, 218 

adjourned, 289, 525 
called by, 245 

Court, 290 

compulsory winding-up, in, 522, 523 
minutes of, 526 
quorum, 525 

to determine whether committee of inspection to be appointed, 226 
notice to, in compulsory winding-up, 517 
orders on, evidence of, 232 
past members, liability, limitation on, 201 
personal representatives, 203 
petition for winding-up, power to present, 209 
present members, 201 
proceedings against, restraint on, 321 
property to be delivered to liquidator by, 230 
proxies for, 526 

filing, 527 
resolution of, 525 

filing, 525 
return of capital to, 522 
rights, adjustment, 255, [256] 

saving for in voluntary winding-up, 259 
set off, right of, 230 
share warrant holders are not, [210] 
trustee in bankruptcy, 204 
unregistered company, of, 325 
voting by proxy, 526 
wishes of, ascertainment, 290 
COPYRIGHT, charges on, registration, 88 
CORPORATIONS, 

liquidators, ineligible as, 284 
meetings* representation at, 126 

Table A, 377 
C, 391 

references to, construction, 360 
statutory companies are, [14] 
unregistered companies, provisions applicable, 346 
CORRUPTION, liquidator’s appointment, inducing by, 284 
COSTS, 

Board of Trade investigations, of, 158 
liquidation. See under Winding-up 
proof, of, 519 
security for, 209, 354 
statement of affairs, of, 215 
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COSTS — continued. 

winding-up, compulsory, 233, [234] 
voluntary, 258 

COUNTY COURT, 
bailiff, duties, 503 

payment to without notice that liquidator appointed, 503 
judge, evidence taken by, 291 

special case stated by, 206 
jurisdiction, transfer, 509 
o'fficial receiver attached to, [214] 
orders, enforcement, 504 
sittings, place of, 501 
time of, 502 

transfer of proceedings, 206 
winding-up jurisdiction, 205 

exclusion, 205 


COUPONS, 
forgery, [78] 
owners, personation, 78 
COURT, 

adjournment to or from chambers, 501 

appeal to, against arrangement in winding-up, 257 

application to, circulation of defamatory statement, to absolve, 1 27 

representations of directors, to restrain, 168 
directions, for, by receiver, 303 
enforcement of liquidator's duty, for, 285 

fraudulent persons from managing companies, to restrain, 173, [174] 
leave for undischarged bankrupt to act as director, for, 172, [173] 
protection of minority, for, 199 
receiver's remuneration, to fix, 305 
restoration to register, for, 294 
stay of winding-up, for, 228 
contempt of, [216] 
disclaimer with leave of, 271 
examination by, during investigation, 155 
exercise of powers in voluntary winding-up, 257 
leave of, for undischarged bankrupt to act as director, 172, [173] 
liquidator may apply to, 223 

subject to control of, 223 
meaning, 358 
meetings called by, 290 
officers, returns to be made by, 301 

power to restrain fraudulent persons from management, 173 
receiver's remuneration fixed by, 305 
restoration to register by, 294 
sittings, place of, 501 
time of, 502 

winding-up by. See under Winding-up 
jurisdiction, 205 
power to stay, 228 

under supervision of. See under Winding-up 
wrong, meaning, [207] 

COURT OF SESSION, 
officers, signature, 290 
rules to be made by, 301 
seals and stamps, 290 
winding-up jurisdiction, 207 
winding-up, remission of, 207 

CREDIT, obtained by, false pretences, 278 
CREDITORS, 
appeals by, 520 

arrangements binding on, in voluntary winding-up, 257 

"with, 192, and see Scheme of Arrangement 
blind, proxies for, 527 
books, right to inspect in winding-up, 233 
compromise with, 192, and see Scheme of Arra^jgement 
corporations, 126 

disclaimer, persons injured by, 271 
dividends to, in winding-up, 521 
exclusion for not proving in time, 233 
incapable, proxies for, 527 
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meetings, adjournment, 289, 525 
called by Court, 290 
corporations' representation at, 126 
creditors’ voluntary winding-up, in, 250, 253 

first, 250 

information to be given, 194 

members’ voluntary winding-up, in, 247 

minutes of, 526 

notice of, non-reception, 525 

of, 218, 223, 522, 523 

order for, 193 

quorum, 525 

summoning, 524 

to determine whether committee of inspection to be appointed, 226 
notice to prove, 520 

objections by, to reduction of capital, 69 
personation, 341 
proxies for, 526 

filing, 527 
resolution of, 525 

filing, 525 

rights, saving for in voluntary winding-up, 259 
secured, surrender of security, 526 
voting rights, 526 
voting at meetings, 525 
by proxy, 526 

wishes of, ascertainment, 290 
CROWN, 

bona vacantia, disclaimer of, 295 

property belonging to, as, 295 
disclaimer by, 295 

notice of, delivery to registrar, 296 
evidence of, 296 
publication, 296 
time for, 295 

transitional provisions, 296 
waiver of, 295 
priority in winding-up, [254] 
rentcharges, property subject to, vested in, 297 


D 

DAMAGES, assessment against delinquent directors, 281 
DEATH, 

certificate, registration fee. Table A, 370 
persons becoming entitled to shares on, Table A, 371 
DEBENTURE HOLDERS, 

alteration of objects, entitled to object to, application by, 16 

who are, 17 

special resolution for, notice to be given to, 17 
balance sheet, right to receive, 145 

exceptions, 145, 146 
existing, prospectus issued to, 39 
receiver for. See Receiver 

register of. See Register of Debenture Holders 
release to trustees by, 82 

trustees for. See Trustees for Debenture Holders 
DEBENTURES, 
bearer, [86] 

validity in Scotland, 86 

charge on land, containing, contract to purchase, [86] 
securing, registration, 87 
commission for subscribing, 89 
contract to subscribe for, specific performance, 85 
, copy to be kept at registered office, 94 
definition [80], 358 
holders. See Debenture Holders 
interest in, meaning, 162 
profit and loss account to be shown in, 428 
issued at discount, 89, [90] 
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DEBENTURES — continued, 
issue price, [80] 
kinds, [80] 

land, charge on, containing, not an interest in land, 88 
mortgage, [83] 

nominee, held by, showing in balance sheet, 427 

offer to public, meaning, 59 

option to subscribe, statement in prospectus, 401 

ownership, investigation of, xxxviii, 161 

payable by instalments, [86] 

perpetual, 83 

conversion into redeemable, [84] 
redeemed, re-issue, 84 
redemption, [83] 

conversion into new issue on, [84] 
means of, [80] 
registration, 88 

certificate to be endorsed, 92 
series ranking pari passu, 88 
re-issuable, balance sheet to show, 426, [429] 
re-issue, 84 

accountancy practice, [85] 
stamp duty, 84 
re-issued, priorities, 84 

where re-issue before November 1, 1929, 85 
terms, [84] 

restrictions, appeal against, 162, [163] 

contravention, penalty for, 163 
continuance, partial, 163 
imposition, xxxviii, 162, [163] 
removal, 163 

transfers. See Transfers 
transmission, 74 

trustee, held by, showing in balance sheet, 427 
DEBENTURE STOCK, Certificates. See Certificates 

DEBENTURE TRUST DEED, 
copies of, 81 

failure to supply, 81 
enabling clauses, validity, 82 
indemnity clause in, void, 81 

trustees of. See Trustees for Debenture Holders 
DEBTS, 

demand for payment, 208 
future, what are, [262] 
inability to pay, definition, 208 

grounds for winding-up, 208 
interest on, proof in winding-up, 519 
preferential, paid by receiver, recoupment, 86 

payment by receiver for debenture holders, 86 
proof of. See Proofs 
specialty, limitation period, [27], [203] 

DECLARATION, 

directors' interests in contracts, of, 186 
fraudulent trading, as to, 280 

DECLARATION OF SOLVENCY, 
changes as to, xlx, [243] 
contents, 242 
form, [243] 

grounds for, reasonable, [243] 
liability for, 243 
power to make, 242 
time for, 242 

DEED OF SETTLEMENT, substitution of Memorandum and articles for, 320 
DEEDS. 

abroad, execution, 37 
England, execution in, [36] 
official seal, under, 37 
Scotland, execution in, xxv, 36 
stamp, [15] 

trust, securing debentures. See Debenture Trust Deed 
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DEFAULT, liability for, relief against, 354 
DEFAULT FINE, 
amount, 349 

annual return, default as to, for, 109, 111, 112 
failure to annex to documents to annual return, 112 
complete certificates, for, 77 

deliver order on application to vary class rights, for, 73 
disclose discount in prospectus, for, 61 
give notice of increase of capital, for, 66 
guard against falsification of loose-leaf books, for, 347 
keep index of members, for, 101 
minutes, for, 132 
register of members, for, 100 
notify alteration of capital, for, 66 

Board of Trade that power to appoint auditors is exercisable, 

for, 147 


refusal to register transfer, for, 75 
situation of donlinion register, for, 106 
register of members, for, 100 

register order for alteration of memorandum or articles, for, 200 
resolutions, for, 131 

supply copy of debenture holders* register or debenture trust deed, 

for. 81 


register, for, 102 


offences as to dominion register, for, 107 
refusing inspection of debenture holders* register, for, 81 
minutes, for, 133 
register of members, for, 102 
DEFENCE REGULATIONS, savings for, 363 
DEFENCES, officers, available to, 277 


DEFINITIONS, 
accident, [93] 
accounts, 358 

accrued holiday remuneration, 449 
agents, 155, 358 
annual return, 358 
arrangement, 193 
articles, 358 
bank holiday, 358 
banking or finance company, 421 
Board of Trade, relating to, 482 
book debts, [89] 
or paper, 358 
capital reserve, 436, [437] 
charge, 89 

chief officer of police, 350 
company, 358 

limited by guarantee, 13, 358 
shares, 13, 358 

within the stannaries, 358 
concerned, [172] 
contributory, 203, 358 
court, 358 

exercising stannaries jurisdiction, 358 
creditors voluntary winding-up, 358 
debenture, [80], 358 
deed of settlement, 320 
director, 109, 111, 358 
dissenting shareholders, 198 
documents, 358 
dominion register, 106, 358 
emoluments, 182 
England, [15] 

Equity share capital, 142 

exempt private company, 114, 358 

existing company, 358 

expert, 41 

financial year, 359 

floating charge, [270] 

gain, [23], [346] 

Gazette, 359 



568 


INDEX 


DEFINITIONS — continued. 
jgeneral rules, 359 
group accounts, 137, 359 
His Majesty's Dominions, 108 
holding company, 359 
inability to pay debts, 208 
issued generally, 359 
joint stock companies, 315 
Joint Stock Companies Acts, 359 
Judge, 500 
knowingly, [41] 
liquidator's meetings, 523 
member, 30 

members voluntary winding-up, 243, 359 
memorandum, 359 
minimum subscription, 359 
offer to public, 59 
officer, 109, 111, 112, 278, 359 
in default, 349 
oversea companies, 327 

relating to, 333 

pension, 182 

scheme, 183 
prescribed, 359 
private company, 31, 359 
proceedings, winding-up, 500 
proper books of account, 134 
prospectus, 359 

issued generally, 40 
provision, 436 
purchase of shares, [58] 
recognised Stock Exchange, 359 
registrar, 500 

of companies, 359 
reserve, 436 

resolution for reducing share capital, 359 
voluntary winding-up, 240 
Scotland, as respects, 359 
sealed, 500 
share, 360 

warrant, 78, 360 
statutory meeting, 115, 360 
report, 115, 360 
subsidiary, 360 
Table A, 360, 360 
C, 388 

taxing officer, 500 

time of the opening of subscription lists, 52, 360 

United Kingdom, [23] 

unlimited company, 14, 360 

unregistered company, 321 

variation, 73 

varied, 73 

void, [121] 

voluntary liquidation meetings, 523 
wilfully, [51] 

winding-up rules, for purposes of, 500 
DEFUNCT COMPANIES, 

Gazette notice, 293 

notice of intention to strike-off, 293 

registrar’s first letter, 293 

second letter, 293 
restoration to register, 294 

DEPOSIT, PROVIDENT OR BENEFIT SOCIETIES, 
periodical statements, 344 

form, 441 

DEPOSITIONS, 

private examinations, at, 515 
public examination, taken at, use of, 514 
DIRECTOR OF PUBLIC PROSECUTIONS, 
application for production of books by, 349 
assistance to be given to, 283 
certificate of, evidence, 350 
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DIRECTOR OF PUBLIC PROSECUTIONS— conftnued. 
report to, 283 

court may direct, 283 
DIRECTORS, 

absence from meetings, [380] 
acts, validity, 165, [168] 
advisers to, 360 
age, disclosure, 171 

in notice of resolution, 170 
limit, retirement under, xxxiv, 170 
allotments, irregular, liability for, 51 
annual return to contain particulars as to, 413 
be signed by one, 112 

appointment in place of director removed, 169 

over retiring age, resolution for, 170 
restrictions on, 165 

to be voted on individually, xxxiii, 167 

replace directors retiring under age limit, 1 70 
of two or more, motion for, 167 
with unlimited liability, 191 
attorneys for, Table A, 378 
balance sheet, liability for, 136 

relief against, 136, 137 
to be signed by, 143 
bankrupts, undischarged, 172 

board of, composition of, control by holding company, 141 
books of account, liability for, 134, [135] 

relief against, 134 
power to inspect, 134 
bonus to, on sale, [177] 
borrowing powers. Table A, 378 
C, 391 

breach of, duty, liability for trust liability for, 192 
casual vacancies, Table A, 381 
C, 392 

chairman of, term of office, [382] 

Table A, 382 

change among, notification of, 188 
changes of law as to, xxxiii 
civil liability for prospectus, 43 
committees of, Table A, 382 
compensation for loss of office, xxxv, 169 

analysis in accounts, 183 
approval by company, 176 
disclosure in accounts, xxxvi, 182 
meaning, 183 
meeting approving, 178 
on purchase of shares, 177 
transfer of property as, 177 

consent to act, 165 
contributions, inter se, [176] 
continuing, power to act, Table A, 381 
control by shareholders, xxiii 
damages against, assessment, 281 
for loss of office, 169 
declaration of solvency made by, 242 

liability for, 243 

de facto, 165, 167, [168] 

period during which deemed to act, 171 
validity of acts, 170 

Table A, 382 
C 393 

default, liability for, 192 
definition, 358 

delinquent, applications by or against hearing, 513 

notice of, 513 

damages against, assessment, 281 
disclosure by, general duty, xxxvi, 185 
how to be made, 186 
interests in arrangement, 195 
compromise, 195 
contracts, 186 
Table A, 379 
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DIRECTORS — continued, 
disqualification, 164, 167 

for fraud, 173 
Table A, 380 
C, 392 

disqualified, fine for acting when, 167 
reappointment, 167 
duties. Table A, 378 
C, 391 

emoluments, accrued, [377] 

analysis in accounts, 182 
apportionment in accounts, 182 
disclosure in accounts, xxxvi, 182 
auditors' report, 184 
expenses allowances, 182 
meaning, 182 
Table A, 377 
C, 391 

tax-free, prohibition, xxxv, 175 
fees, requisitionists costs to be retained out of, 119 
first, appointment of, notification, 188 
fraudulent persons disqualified from being, 173 
trading, liability for, 280 
group accounts, liability for, 138 

relief against, 138 

indemnity, to, Table A, 386 
interested, voting by, Table A, 379 
interests, disclosure in prospectus, 402 

in compromise or arrangement disclosure, xxxv, 195 
contracts, disclosure, 186 

how made, 186, 187 
non-disclosure, penalty for, 187 
rule of law, saving for, 187 
liability for breach of trust, [176] 

defective accounts, xxxii 

list of persons who have consented to be, delivery, 166 
loans to, prohibition, xxxv, 175 

exceptions, 175 

loss of office, compensation for, sums deemed to be, 179 

transfer of property, 177 
managing director, unlimited liability, 191 
meetings, minutes, 132 

Table A, 379 

negligence, [55] 

liability for, 192 

naming as such, restrictions on, 165 
nationality, particulars in directors' register, 187 
. trade catalogues, 190 

non-member, [167] 

notice of membership of firm or company, 187 
number, 164 

increase. Table A, 380 
private company, 164 

changes, [164] 
reduction. Table A, 380 
Table A, 377 
C, 391 

office, assignment, 191 
offices of profit held by. Table A, 379 
over age, appointment, resolution for, 170 
continuing to act, 170 

oversea company, of, liability, relief against, 334 
list of, 327 

contents, 327 

particulars as to, in trade catalogues, etc., 189 
pensions, 180 

disclosure in accounts, xxxvi, 182 
meaning, 182 

under pension schemes, 182 
powers, [380] 

cesser in creditors’ voluntary winding-up, 252 
delegation, [382] 
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D I HJECTOR.S — cofitimucd . 
powers — continued. 

Table A, 378, 381 
C, 391, 393 

professional capacity, acting in. Table A, 379 
profit and loss account, liability as to, 135, 136, 137 

relief against, 135, 136, 137 
proposed, prospectus to be signed by, 41 
prospectus, particulars in, 401 
to be signed by, 41 
qualification shares, xxxiii, 165, [166] 

acquisition, evidence of, 165 
duty to hold, 166 
obtain, 166 
failure to obtain, 167 
references to, construction, 166 
Table A, 377 
quorum of. Table A, 381 

reappointment on retirement under age limit, 170 
removal, xxxiii, 168 

compensation for, 169 
damages for, 169 
power of, 168 
Table A, 381 
C, 392 

vacancies caused by, 169 

representations of those sought to be removed, 169 
resignation, 380 

resolution signed by all, Table A, 382 
retirement, payments in consideration of, 176 
under age limit, xxxiv, 170 

appointment after, 170 
companies affected, 170 
reappointment on, 170 
successors of those removed, 170 
retiring age, articles of association, 170 

reappointment, automatic. Table A, 380 

C, 392 

return as to, 188 
rotation, 170 

Table A, 380 
C, 392 

salaried, gratuities to. Table A, 379 

secretary, and, avoidance of acts done in dual capacity, 165 

register of. See Register of Directors and Secretaries 
shareholdings, register of. See Register of Directors’ Shareholdings 
shares, payment up before commencement of business, 98 
sole, not to be secretary, 164 

persons disqualified from being, 164 
statutory report, to be named in, 116 
sums held on trust by, 178 
tax free payments to, prohibition, xxxv, 175 
term of office, 169, 170 
travelling expenses, [378] 
undischarged bankrupts, 172 
unlimited liability, 191 

alteration of memorandums to provide for, 191 
contributions in winding-up, 202 
set-off by, 230 

vacancies among, casual, 170 

DIRECTORSHIP, appointment to, power of, what is, 141 
DIRECTORS* REPORT, 

annual return, annexation to, 112 
auditors report on, 152 
balance sheet, to be attached to, 144 
changes to be dealt with, 144 
contents, xxxii, 144, 152 
liability for, 144 

relief against, 145 
offences as to, 144 
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DISCLAIMER, 

application for leave to disclaim, 515 
bankruptcy, in, 451 
bona vacantia, of, 295 

notice of, 295 

evidence of, 296 
time for, 295 
waiver, 295 

changes as to, xl 

disclaimed property, delivery of, application for, 515 
Duchy of Lancaster, by, 295 
Duke of Cornwall, by, 295 
effect, 270 

election as to, notice requiring, 271 
filing, 515 
form of, 515 
leave of Court, 271 

conditions of, 271 
liquidator's right of, 270 

exclusion, 271 
notice of, delivery to registrar, 296 
form of, 515 
publication, 296 

notices to persons interested, 271 
persons injured by, rights, 271 
procedure, [272] 

rentcharge, liability for, after, 272, 450 
rescission of contracts; 271 
third parties rights, 270, 271 
time for, 270 
vesting on, order for, 271 
DISCOUNT, 

accountancy practice, [61] , 
application for, 515 
balance sheet to show, 426, [429] 
annual return to give particulars, 412 
debentures issued at, [90] 

disclosure on registration, 89 
disclosure in prospectus, 61 
issue of shares at, 61 

order sanctioning, 61 
share discount account, [61] 
writing off out of premiums, 61 

DISSENTING SHAREHOLDERS. See under Shareholders 
DISTRINGAS, 

notice in lieu of, [105] 

registration fee, Table A, 370 

DISSOLUTION, 

amalgamation, on, 196 
amendments of law as to, xl 
avoidance, 292 

order for, delivery to registrar, 293 
bona vacantia. See BONA VACANTIA 
creditors’ voluntary winding-up, after, 253 
defunct companies, 293 

effect, 294 

notice to liquidator, 294 
disposal of books after, xli, 287 

documents removal to Public Record Office, after, 342 
effect, [238] 

judgment against company after, [238] 
liability for rentcharges after, 297 
members' voluntary winding-up, after, 248 

postponement, 248 

order deferring, registration, 248 

default in, 249 

oversea companies, winding-up after, 324 
reconstruction, on, 196 
rent charge, liability for, after, 450 
restoration to register after, 294 
winding-up by Court, after, 238 
avoidance after, 212 
within three months of, 265 
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DIVIDENDS, 

creditors, to, in winding-up, 521 

fixed cumulative, arrears on, balance sheet to show, 427 

in specie, Table A, 384 

interest not payable on, Table A, 384 

interim, declared, postponement, [384] 

Table A, 383 

paid, profit and loss account to show, 428 
partly paid shares on, 63 
payment by cheque. Table A, 384 

out of profits. Table A, 383 
power to declare. Table A, 383 
proposed, directors' report to state, 144 

profit and loss account to show, 428 
set-off against. Table A, 384 
unclaimed, 288 

payment into Companies Liquidation Account, 536 
Scotland, 289 
DOCUMENTS, 
authentication, 37 
certified copies, 340 
definition, 358 

disposal after dissolution, 342 
in winding-up, 287 
evidence in winding-up, 286 
frauds as to, 277 
name of company on, 97 
production, 234 

removal to Public Record Office, 342 
service, 347 
translations, 112 

DOMINION COMPANIES, and see Oversea Companies, 
branch registers kept in U.K., 108 
DOMINION REGISTER, 

annual return of company keeping, 109 

articles as to, 107 

closing of, 106 

copies of, 106 

definition, 106, 358, 

discontinuance, 107 

notice of, 106 
duplicate of, xxix, 106 

entries in, transmission to registered office, 106 

inspection, 106 

keeping, manner of, 106 

offences as to, 107 

power to keep, 106 

Table A, 378 

principal register, deemed to be part, 106 

provisions as to, power to extend to other epuntries, 107 

rectification, 106 

regulations as to, 106 

shares registered in, 106 

transfers, stamp duty, 107 
situation of, notice of, 106 
DOMINIONS, affidavits, swearing in, 292 
DUKE OF CORNWALL, 

bona vacantia belonging to, 295 
disclaimer by, 295 
DUCHY OF LANCASTER, 
bona vacantia belonging to, 295 
disclaimer by, 295 


E 


EIRE, companies registered in, 313 
EMOLUMENTS, directors'. See under Directors 
ENACTMENTS, 

companies, relating to, references to, construction, 364 
repeals, 362 
savings for, 362 
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ENGLAND, meaning, [15] 

EVIDENCE, 

Board of Trade orders and certificates, 357 
chairman’s declaration that resolution carried, 129 
commissioners for taking, 291 
Director of Public Prosecutions’ certificate, 350 
documentary, 286 

inspectors, application for appointment, on, 153 
report, 160 

minutes of meetings, [133] 
probate, 78 

register of members, [100], 105 

not conclusive, [105] 
registration of charges, 92 
share certificates, 77 
shorthand notes of, 514 
taking, 291 
EXAMINATION. 

oath, on, during investigation by Court, 155 

inspector, notes of, 155 

private depositions at, 515 
public. See Public Examinations 
shorthand notes of, 514 
EXCHEQUER, fees to be paid into, 340 
EXECUTION. 

avoidance after winding-up, 212 
completion of, what is, 273 
costs of, 274 

goods seized before winding-up, purchaser’s rights, 273 
delivery to liquidator, 274 
sheriff’s duties, 274 
liquidator’s rights, 273 

setting aside, 273 

Scotland, in, 275 
winding-up, effect of, 273 
EXPERTS, 

civil liability for prospectus, [45] 
consent by, to issue of prospectus, xxvi, 41 

oversea company, 337 

defences available to, 44, [45] 
meaning, 41, 337 

EXTRAORDINARY GENERAL MEETING, 
notice of, 120 

requisitioned, business at, [120] 
requisition for, 120 

contents, 119 

convening after, by directors, 119 

requisitionists, 119 

deposit, 119 
form, 119 

requisitionists, qualification, 120 
signature, 119 

Table A. 373 


F 


FALSE STATEMENTS, penalty, 348 
FEES. 

business names, 484 
certified copies, for, 341 
limitation on, 440 
orders prescribing, saving for, 362 
payment into Exchequer, 340 
registrar, to be paid to, 340 
registration, 439 

changes, xxiv 

share certificate, duplicate, for, Table A, 367 
table of, 439 
transfer. Table A, 370 
winding-up, 301 
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FINE, 

application, 353 

default. See Default Fine 

maximum for allotment before time of opening of subscription lists, 52 

allowing delivery of debenture or debenture stock without certificate 

endorsed, 92 

bank company*s failure to file statement, 345 
bankrupt acting as manager, 302 
receiver, 302 

body corporate acting as liquidator, 284 
circulating balance sheet without accounts annexed, 144 
unsigned balance sheet, 143 
commencing business before entitled, 99 
contravening restrictions on shares or debentures, 163 
rules as to disposal of books, 287 
corporation acting as auditor, 150 

liquidator, 284 
receiver, 302 

corruptly inducing liquidator’s appointment, 284 
default as to circulation of members’ resolutions, 128 
meeting of creditors, 250 
statement of affairs, 250 

on receiver’s appointment, 309 
statutory meeting, 116 
in holding Annual General Meeting, 118 
director acting when disqualified, 167, 173 
not disclosing compensation, 178 
exercising borrowing powers before entitled, 99 
failure to annex order to memorandum, 193 

change name from Chamber of Commerce ”, 26 
when directed, 24 
circulate balance sheet, 146 
deliver return as to allotments, 55 

statement as to commission, 57 

in lieu of prospectus, 34 
display name on registered office, 97 
embody alterations in subsequent copies of memorandum, 

30 

give information as to compromises, 194 

memorandum and articles to members, 29 
particulars of directors in catalogues, etc, 190 
hold final meetings in winding-up, 254 
indicate adjustments in reports in statement in lieu, 34 
insert resolutions in copies of articles, 131 
keep proper books of account, 135, 279 
notify receiver’s appointment, 305 

situation of registered office, 96 
that director’s liability is unlimited, 191 
winding-up, 285 
publish name, 97 

register contract constituting title of allottees or paid-up 

shares, 55 

enforcement of security, 94 
order deferring dissolution, 248, 293 
receiver’s vacation of office, 94 
supply copy of register, 102 

resolutions, 131 

take precautions against falsification of loose-leaf books, 

347 

false information as to ownership, 162 
statements, 348 

as to persons consenting to be directors, 166 
first allotment without prospectus or statement in lieu, 50 
fraudulent trading, 281 
improper use of ” limited ”, 349 
issuing application form without prospectus, 38 

balance sheet without accounts annexed, 144 
prospectus which has not been registered, 42 
shares in contravention of restriction, 163 
unsigned balance sheet, 144 
liquidator, appointment of, corruptly inducing, 284 
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FINE — continued. 

maximum for — continued. 

liquidator — continued. 

failing to deliver account of winding-up, 249 
file account, 253 
furnish information, 288 
make return, 253 
notify appointment, 257 
non-delivery of statement in lieu, 34 
non-disclosure by director, 185 

of age, 171 

of directors' interest in compromises, 195 
contracts, 187 

offences as to accounts, 136 

appointment of proxies, 123 
directors' report, 144 
group accounts, 138 
name, 97 

oversea company’s prospectus, 338 
register of directors' shareholdings, 181 
omission from company’s register of charges, 94 
register of charges, 95 
oversea company's default, 332 
personating creditors, 341 
members, 341 

pretending to be a creditor, 34 1 
member, 341 

providing financial assistance for acquisition of own shares, 58 
publishing balance sheet without accounts annexed, 144 
unsigne<i balance sheet, 143 
receiver failing to file accounts, 310 

give information, 307 
refusing inspection of minutes, for, 133 

register of members, 102 
undischarged bankrupt acting as directors, 172 
untrue statements in prospectus, 46 

statement in lieu, 34, 50 

FIRM, and see PARTNERSHIP 
business name, registration, 477 

changes of, 478 

definition, 482 

members, true names, publication, 481 
FLOATING CHARGE, 

assets subject to, payment of preferential debts out of, 86 

debentures secured by, holders’ right to object to alteration of objects, 17 

receiver's appointment under, information to be given on, 

306 

meaning, [270] 
registration, 88 

validity. County Court can decide, [206] 
in winding-up, xxxix, 269 

FOREIGN COMPANIES. See Oversea Companies 

FOREIGN CURRENCY, basis of conversion into sterling to be stated in balance 

sheet, 428 

FOREIGN SERVICE, reorganisation, [292] 

FORFEITURE, shares, of. See under Shares 
FORMATION, and see Incorporation 
offences in connection with, 173 
persons taking part in, who are, [310] 

FORMS, 

alteration, 357 
annual return, 413 
auditors’ report in prospectus, [407] 
balance sheet, 470 

consolidated, 468 

business names, amendment of particulars, request for, 496 
application for registration, 485, 486 

additional particulars, 487, 488, 489, 

490 

cessation of business, notice of, 495 
change in particulars, statement of, 493 
certificates accompanying annual return, 416 
licence to hold land, 396 
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FORMS — continued. 
prescribed, list of, 544 
use, 542 

profit and loss account, 472 

consolidated, 474 

prospectus, 401 
proxy, 376 

statement in lieu of prospectus on conversion into public company, 397 

formation, 409 

to be published by banking, etc., companies, 441 
winding-up, use, 500 
FRAUD, 

officers, by, 278 

official receiver's statement as to, 216 

persons convicted of, power to restrain from managing companies, xxxiv, 173 
FRAUDULENT PREFERENCE, 
amendments as to, 449 
bankruptcy, in, 451 
changes, xxxix 
guarantors, 268, 450 
persons, preferred, liabilities, 268, 469 
rights, 268, 469 

Scotland, in, 267 
sureties, 268, 450 
transactions amounting to, 267 

transitional provisions, [267J 

avoided, 267 

FRAUDULENT TRADING, 
declaration as to, 280 
liability for, 280 

extension, xl, [281] 


G 


GAIN, 

acquisition of, meaning, [23] 
meaning, [346] 

GAS UNDERTAKERS, payment of commission by, 57 
GAZETTE, 

disclaimer, notice of, to be published in, 296 
meaning, 359 

notices to be published in, 539 
striking off register, notices to be published in, 294 
GOODS, purchase by liquidator, 529 
GOODWILL, 

balance sheet, to show, 427 
charge on, registration, 88 
nature, [90] 

price, statement in prospectus, 402 
GROUP ACCOUNTS, 

absence of, statement explaining, 432 
auditors' report, 151, 437, [438] 
form, 475 

balance sheet, annexation to, 144 
consolidated accounts, 139, 432 

balance sheet, form, 468 
profit and loss account, 474 

contents, 140 
directors' liability, 138 

relief against, 138 

form, xxxii, 139 

exceptions, 139 

holding company, to be laid before, 138 

incorporation in holding company's accounts, 139 

information to be given by, 140 

meaning, 137, 359 

period to be covered, 140 

provisions as to, summary, xxxii 

requirements as to, 140 

summary, xxxii 

Table A, 385 
C, 394 

CO. ACT— 37 
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GROUP ACCOUNTS — continued. 

** true and fair view to be given by, 140 
when required, 137 

exemptions, 138 

GUARANTEE, 

acquisition of own shares, in connection with, prohibited, 58 
company limited by. See Company Limited by Guarantee 
GUARANTOR, 

fraudulent preference of, 450 

H 

HIGH COURT, 

chambers, matters to be heard in, 501 

examinations in, 501 

officers, signature of, 290 

open Court, matters to be heard in, 500 

orders, enforcement, 355 

seals and stamps, 290 

winding-up jurisdiction, 205 

proceedings, registrars, 500 
HISTORICAL SURVEY, xxi 
HOLDING COMPANY, 

accounts, incorporation of group accounts in, 139 
auditors’ report, 437 
balance sheet, contents, 431 
note on, 431 
report annexed to, 431 

statement annexed to, where no group accounts, 432 
consolidated accounts, exemptions, 435 
definition, 359 

fiduciary capacity, shares in subsidiary, held in, 142, [143] 
financial year, 141 

extension, 141 

group accounts. See Group Accounts 
meaning, 141 
membership of, xxiv, 30 

pre-acquisition profits and losses of subsidiaries, 432, [434] 
prospectus of, auditors’ report, 402 

shares in, financial assistance by subsidiary for acquisition prohibited, 58 
of, subsidiary may not hold, xxiv, 30 
HOLIDAY REMUNERATION, 

accrued before appointment of receiver, 86 
meaning, 265, 449 
priority in winding-up, 263, 449 

I 

IMPRISONMENT, 

maximum term for bankrupt acting as manager, 302 

receiver, 302 

contravening restrictions on shares or debentures, 163 
director acting while disqualified, 173 
failure to keep proper books of account, 135, 279 
false, information as to ownership, 162 
statements, 348 
falsification of books, 278 
frauds by officers, 279 
fraudulent trading, 281 
offences as to accounts, 136 

directors’ report, 144 
group accounts, 138 
officers, offences by, 277 
personating shareholder, 79 
undischarged bankrupt acting as director, 172 
untrue statements in prospectus, 46 

statement in lieu, 34, 50 
penal servitude for personating shareholder, 79 
INADVERTENCE, meaning, [56], [93] 

INCOME TAX, 

pajnnents free of, directors, to, 175 
priority in winding-up, 263, [266] 
profit and loss account to show, 428 
sums set aside for, basis of computation, 428 
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INCORPORATED COMPANY 
formation, 13 
INCORPORATION, 

certificate of. See Certificate of Incorporation 
effect, 21, 22 

expenses, payment. Table A, 378 
fees, 439 

changes, xxiv 
method of, 21 

INCUMBRANCES. See Charges 
INDEMNITY, 

auditors, to, avoidance, 192 
officers, to, avoidance, 192 
INDEX, 

business names register, 480 
members, of, 101 

alterations in, 101 
form, 347 
inspection, 102 

fee for, 102 
order to compel, 102 
situation, 101 

INDICTMENT, 

proceedings on in Scotland, xlii, 351 
INSPECTIONS. See Inspectors and Investigations 
INSPECTORS, and see Investigations 

appointment, application for, evidence on, 153 

by Board of Trade of own motion, 153 

on application of members, 153 
pursuant to order of court, 153 

special resolution, 153 
to investigate ownership of company, 160 
assistance to be given to, 155, [156] 
books to be produced to, 155 
changes of law, xxxvii 
documents to be produced to, 155 
offences against, punishable as contempt of Court, 155 
power to administer oaths, 155 
examine on oath, 155 
investigate related companies, 154 
report, action on, 157 

costs, 158 
changes as to, [157] 
copies of, persons entitled to, 156 
publication, 157 
evidence, to be, 160 
final, 156 
interim, 156 

misfeasance proceedings on, 157 
proceedings on, changes, xxxvii, [158] 
prosecutions resulting from, 157 
recommendations as to costs, 159 
winding-up as result of, 157 
INSURANCE, war risks, 345 
INSURANCE COMPANIES, 
accounts, 435 
periodical statements, 344 
statement to be published by, 441 
INTEREST, 

payment out of capital, when permitted, 67 
proof for in winding-up, 519 
INVESTIGATIONS. See also Inspectors 
assistance in connection with, 155 
banking companies, [153] 
changes of law, xxxvii 
costs, xxxviii 158 

security for, 153 

examination on oath during, 155 
ownership of company, of, xxxviii, 160, [161] 
costs of, 161 

shares or debentures, 160 
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INVESTIGATIONS— 

reasons for, to be furnished, 153 
related companies, affairs of, 154 
special resolution for, 153 
transitional provisions, 363 
unit trust schemes, 453 

costs, 454 

INVESTMENTS, 

balance sheet to show, 427 

income from, profit and loss account to show, 428 
quoted, valuation in balance sheet, 428 
INVOICE, receiver's appointment to be notified on, 305 
ISLE OF MAN, 

companies incorporated in, 333 


J 

JOINT STOCK COMPANIES, 
definition, 315 
registration, 313 

requirements for, 315 
JOINT STOCK COMPANIES ACTS, 
companies registered under, 312 

registration under 1948 Act, 314 

definition, 359 
JUDGE, 

winding-up, meaning, 500 

JUDGE IN CHAMBERS, inspection and production of books, may order, 349 


L 

LAND, 

charge on, registration, 88, [89] 
licence to hold, 396 
power to hold, 22 

Northern Ireland companies, 329 
oversea companies, 329 
sum issuing out of, charge for, 361 
T.AND TAX, priority in winding-up, 263, [266] 

I.EASEHOLDS, 

disclaimer in winding-up. See Disclaimer 
vesting orders affecting, 271 
LETTERS, business, company’s name on, 97 

LETTERS OF ADMINISTRATION, registration fees. Table A, 370 
LETTERS PATENT, 

objects contained in, not to be altered, 319 
LICENCE, 

land, to hold, 396 
“ limited ", to dispense with, 25 

revocation, 26 
variation, 26 

mortmain, in, 22 
LIEN, 

extent of, [368] 

Official Receiver’s, 529 
shares, on. Table A, 368 

subject to, sale. Table A, 368 
“ LIMITED," 

improper use, 349 
licence to dispense with, 25 

alteration of objects of company having, 17 
changes as to, xxiv 

name must end with, 14 

LIMITED LIABILITY, principle of, establishment, xxii 
LIMITED PARTNERSHIP, winding-up, 323 
LIQUIDATION. See Winding-up 
LIQUIDATOR. See under Winding-up 
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LIVERPOOL DISTRICT REGISTRY, petitions in, 541 
LOANS, 

directors, to, prohibition, xxxv, 175 

exceptions, 175 
guarantee of, prohibition, 175 
security in connection with, 175 
officers, to, disclosure in accounts, xxxvi, 184 

exceptions, 185 

statement as to, in auditors* report, 185 
persons subsequently becoming officers, to, 184 
purchase or subscription of own shares, for, prohibition of, 58 
redemption of, provision for, to be shown in profit and loss account, 428 
LORD ADVOCATE, 

application for production of books by, 349 
assistance to be given to, 283 
report to, 283 

court may direct, 283 
LORD CHANCELLOR, 
rules to be made by, 301 
winding-up fees to be fixed by, 301 
LORD ORDINARY, 

remission of winding-up to, 207 

LORDS COMMISSIONERS OF JUDICIARY, production of books, may order, 349 
LOOSE-LEAF BOOKS, falsification, precautions against, 347 

M 

MANAGEMENT, 

disqualification from taking part in, 173 
offences in connection with, 173, [174j 
MANAGERS, 

abstract of receipts and payments, 310 

accounts, 310 

acts, validity, 165 

amendments as to, xl 

appointed out of Court, directions to, 303 

liability on contracts, 303 

appointment, information to be given on, and see under Receiver 
notification, 305 

bankrupt disqualified from being, 302 
de facto, 165 

meetings of, minutes, 132 
references to, interpretation, 312 
returns by, duty to make, enforcement, 311 
special, 232, and see Special Manager 
statutory report, to be named in, 116 
unlimited liability, 191, 

alteration of memorandum to provide for, 191 
with, contributions in winding-up, 202 
set-off, 230 

MANAGING DIRECTOR, 
indemnity, Table A, 386 
powers. [383] 

Table A provisions, 382 
unlimited liability, 191 

alteration of memorandum to provide for, 191 
vacation of office, [383] 

MANCHESTER DISTRICT REGISTRY, petitions in. 541 
MANDATED TERRITORIES, 
companies registered in, 108 
enactments relating to, application, 108 
MARRIAGE, certificate, registration fee. Table A, 370 
MARRIED WOMAN, 
contributory, 204 

winding-up petition by husband of, 210 

MEETINGS. 

adjourned, [132], [375] 

quorum at, 178 
resolutions passed at, 132 
Table A, 374 
C, 389 

annual general. See Annual General Meeting 
called by order of Court, 122 
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MEETINGS — continued. 
chairman, 122 
class, proxies, 123 

compulsory winding-up, in, 522, 523 
contributories, chairman of, 525 

compulsory winding-up, in, 522, 523 
costs, 524 
minutes of, 526 

contributories, of, 218, 223, 226 

adjourned, 289, 525 

corporations acting by representatives at, 377 
Court may call, 122 
may order, 122 

one member to constitute, 122 
creditors, 218, 223, 226 

adjournment, 289, 525 
chairman of, 525 
costs, 524 

compulsory winding-up, in, 522, 523 

creditors’ voluntary winding-up, in, 250, 253, 523 

members’ voluntary winding-up, in, 247 

minutes of, 526 

non-reception of notice, 525 

quorum, 525 

right to vote at, 525 

summoning, 524 

voluntary winding-up, in, final, 253 
first, 250 
yearly, 253 

directors’, minutes, 132 
Table A. 381 

extraordinary general. See Extraordinary General Meeting 
general, auditors’ right to attend, 151 

be heard at, 151 

minutes, 132 
notice of. Table A, 386 
C. 389 

polls at. See Polls 
proceedings at. Table A, 374 
C, 389 

iiquid^/i^ij, summoned by, 223 
liquidat^t5'b»■ 523 

place of, 524 
rules as to, 524 
summoning, 524 
members entitled to call, 122 
members’ voluntary winding-up, in, 247, 248 
notice of, xxx, 120 

“ clear days ”, [121] 
service, 122 
short, 120 
Table A, 386 

official receiver to summon, 218 
order of Court for, 122 

ordinary, adjourned, cannot be extraordinary, [132] 
quorum, 122 

regularity, presumption of, 132 
statutory. See Statutory Meeting 
voluntary liquidation, 523 

place of, 524 
rules as to, 524 
summoning, 524 
voting at, 525 

secured creditors, by, 526 
voting rights at, 122, and see Voting 
MEMBERS, and see Contributories and Shareholders 
accounts in register, index to indicate, 101 
agreement to become, [30] 

arrangements with, and see Scheme of Arrangement 
balance sheet, right to receive, 145 

exceptions, 145 

compromise with, 192, and see Scheme of Arrangement 
corporations, 126 
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MEMBERS — continued, 
deceased, [204] 
definition, 30 

delinquent, prosecution, 282 
entry on register, 30 
existing, prospectus issued to, 39 
index of, 101 

inspectors appointed on application of, 153 
joint holders, death of one, [204] 
list of, annual return to contain, 413 

to be available at statutory meeting, 116 
minimum number, reduction below, 35, 208 
number, unlimited company. Table E, 396 
personation, 341 
Public Trustee, [105] 
register of. See Register of Members 
resolutions, circulation, 126 

costs, 127 

deposit, 127 
service, 127 

statement to accompany, 127 
share warrant bearers, 102 
trustees as, [105] 

MEMORANDUM OF ASSOCIATION, 
alteration, [29] 

embodiment in subsequent copies, 30 

increasing liability, 28 

limitation on, 200 

minority protection, for, 200 

objects of. See Alteration of Objects 

order for, registration, 200 

reduction of capital on, 68 

restrictions on, 16 

saving for Mortgage Debenture Act, 1865, 363 
to make directors’ liability unlimited, 191 
altered, copy to be delivered to registrar, 17 
attestation, 15 

company limited by guarantee, 14, 28 
shares, 14, 15 
conditions, alteration, 16 

• where special provision made, 28 

which could have been contained in articles, alteratior^, 28 
contents, 14 

company having share capital, 15 
company limited by guarantee, 14, 388 
shares, 14, 15 

contractual nature, 27 

copies to be given to members, 28 

deed of settlement, substitution for, 320 

definition, 359 

effect, 27 

money payable under, 27 
name to be stated in, 14 

objects, alteration. See Alteration of Objects 
to be stated in, 14, and see Objects 
order sanctioning scheme of arrangement to be annexed to, 193 
prevails over articles, [27] 
prospectus need not set out, xxv 
reduction minute to be substituted in, 71 
registration, 21 

application for, list of directors to be delivered on, 166 
effect, 21 

share capital, statement as to, 15 
signature, 15 

of directors, 165 

stamp, 15 
statutory forms, 20 
subscribers, entry on register, 30 

members of company, to be, 30 
non-resident, 363 

number of shares taken, to write, 15 
to take one share each, 15 
who may be, [14] 
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MEMORANDUM OF ASSOCIATION— 

Table B, 387 

D, 394 

E, 395 

MINES, 

club funds, 299 
stannaries. See Stannaries 
MINIMUM SUBSCRIPTION, 
meaning, 48, 359 

must be received before first allotment, 48 

subscribed before commencement of business, 98 
prospectus statement as to, 401 
MINORITIES, 
protection, 199 

provisions for, summary, xxxviii 
shares of, purchase of, order for, 200 
MINUTES, 

books, form, 347 

inspection, 133 

contributories^ meetings, of, 526 
copies, members’ right to, 133 
refusal to supply, 133 
creditors' meetings, of, 526 
default as to, penalty for, 132 
directors’ meetings, of. Table A, 379 
duty to keep, 132 
entry of contracts in, [132] 
evidence, as, [133] 

existence of, presumption arising from, 132 
liquidator to keep, 223 
reduction, 71 

conclusiveness, [71] 
form of, [71] 

insertion in memorandum, 71 
signature by chairman, [133] 
writing up, [132] 

MISDEMEANOURS, 
false statements, 348 
frauds by officers, 279 
officers, ollenees by, 277 
MORTGAGEE, vesting order in favour of, 271 
MORTGAGES, 

annual return to give particulars, 413 
debentures may be, 83 
inspection, 94 
MORTMAIN, 
licence in, [22] 

not lequired, 22 

MOTION, 

applications to be made by, 501 

relief against penalties for default as to allotments, [56] 

N 

NAME, 

“ and reduced ” as part of, 71 
Board of Trade's powers, 24, [25] 
business, and see Business Names 
misleading, 480 
registration, [98], 448 

application by company, 485 

corporation, 486 
exemptions, 452 
fees, 484 

firms and persons requiring, 477 
manner, 477 
nominee, by, 477 
particulars, 478 

refusal where name undesirable, 452 
statement on, 478 

false, 479 
filing, 480 
inspection, 481 


time for, 478 
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NAME — continued. 
change, 24, 25 

alteration of objects, on, 25 
at Board of Trade*s direction, at, 24 
“ Chamber of Commerce ", [25J, 26 
Court’s direction, at, [25] 
effect, 25 

failure to effect, when directed, fine, 24 
new certificate of incorporation on, 24 
registration of existing company, on, 317 
special resolution for, 24 
when complete, [25] 
charitable, etc., companies, 25 
" limited " as last word, 14 

addition to name of existing company, 317 
power to dispense with, 25 
improper use, 349 

liquidator’s right to use company’s, 221 
new, registration, 24 
publication, 97 

changes as to, xxix 
oversea company, 331 

seal, on, 97 

undesirable, power to veto, xxiv, 24 
NEGLIGENCE, 

liability for, directors, [55], 192 
relief against, 354 
NEGOTIABLE INSTRUMENTS, 
proofs in respect of, 520 
share warrants, [78] 
signature, etc.. Table A, 379 
C, 391 

NOMINEES, business names registrable by, 477 
NORTHERN IRELAND, 

Act of lf)48, application to, 365 
business names, 483 
companies, accounts, 330 
company registered in, 313 

power to hold land, 329 
property in, charges on, 88 
NOTES, bank of issue, liability, 344 
NOTICE, 

disclaimer, of. See under Disclaimer 
proposed, as to, 271 

extraordinary resolution, of intention to propose, 129 
Gazetting, 539 • 

intention to strike off, of, 293 
meeting, of, 120 

auditors’ right to, 151 
" clear days’ ", [121] 
service, 122 
short, 120 

statement as to proxies, 123 
members' resolutions, of, 127 

proposed director, to, that liability will be unlimited, 191 
public examination, of, 512 
special resolution, of intention to propose, 129 
resolutions requiring, 130 
Table A provisions, 386 
winding-up, of, 285 


O 


OATHS, 

administration by inspectors, 155 
liquidator, 520 

examination on, by Court, 155, 225 
inspectors, 155 
liquidators, etc., 225 

public, 235, and see Public Examination 
summons for, [234] 
winding-up, in, 234 
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OBJECTS, 

abandonment, 16 

alteration. See Alteration of Objects 
memorandum must state, 14 
restriction, 16 
restrictive nature, [15] 

OFFENCES, 

changes of law, xlii 
contempt of Court, punishable as, 155 
fines for. See Fines 
imprisonment for. See Imprisonment 
misdemeanour. See Misdemeanour 
officers, by. See under Officers 
prosecutors, private, 353 
summary proceedings, 350 
suspected, production of books where, 349 
OFFER FOR SALE, 
oversea companies, 339 
prospectus, deemed to be, 47 
sale pursuant to, time for, earliest, 52 
shares or debentures to be dealt in on Stock Exchange, 53 
OFFICIAL RECEIVER, 
access to books, 219 
accounting by, 539 
appeal from, 539 

application by, for disqualification of fraudulent person, 173, [174] 
special manager, 509 
appointment, judicial notice, 538 
assistant, 538 
bankruptcy, in, 213 

cost, discharge before assets handed over, 529 
taxation, 532 
deputy for, 538 

use of proxies by, *527 
duty, personal performance, 538 
where no assets, 539 

committee of inspection, 539 
information to be given to, 219 
lien on assets, 529 
liquidator, as, 218 

provisional, as, 217 
meetings to be summoned by, 218 

notice to, of intention to apply for leave for bankrupt to be director, 172, [173] 
officers authorised to act for, 538 
proofs, filing by, 520 

powers as to, 520 
time for dealing with, 520 
proxy to, 527 

receiver for debenture holders, as, 303 
removal from office, 538 
report on arrangement or compromise, 516 
to Court, 511 

consideration of, 511 

statement of affairs to be submitted to, 215 
winding-up, file, use of, 503 
in, 213 

OFFICE, 

name to be painted or affixed, 97 
registered, see Registered Office 
OFFICERS, 

auditors as, [230] 

Board of Trade, of, 301 
Court, returns to be made by, 301 
signatures, 290 
defences available to, 277 
definition, 278, 359 

delinquent, application by or against, 512 

hearing, 513 
notice of, 513 

damages against, 281 
prosecution, 282 
disclosure by, general duty, 185 
fraudulent, disqualification, 173 
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OFFICERS — continued. 
in default, meaning, 349 
indemnity. Table A, 386 
liability of, indemnity against, void, 192 
loans to, disclosure in accounts, xxxvi, 184 

exceptions, 185 
statement as to in auditors' report, 185 
meaning, 278, 359 

offences, antecedent to winding-up, 276 
books, destroying, 276 

falsification, 277, 278 
preventing production of, 276 
proper, failure to keep, 279 
conceding information, 276 
concealing property, 276, 279 
defrauding creditors, 279 
failing to deliver books to liquidator, 276 

property to liquidator, 276 
make discovery to liquidator, 276 
false pretences, 277 

inducing credit, 278 
proofs, conniving at, 276 
fraud, as to documents, 277 

obtaining credit by, 277 

creditors' consent to agreement by, 277 
fraudulently removing property, 276 
making gifts of company's property, 279 
material omission from statements of affairs, 276 
pawning property obtained on credit, 277 
winding-up, in course of, 276 
persons subsequently becoming, loans to, 184 
public examination, 235 
secretary. See also Secretary 

authorised to act in place of, 164 
solicitors as, [230] 
transitional provisions, 364 
OPTIONS, shares, on, balance sheet to show, 427 

ORDER IN COUNCIL, extending provisions as to dominion registers, 107 
ORDER, 

Board of Trade, 541 
commitment, of, 540 
High Court, enforcement, 355 
restoration to register, for, 294 
winding-up. See under Winding-up 
OVERSEA COMPANIES, 
accounts, 330 

agent authorised to accept service, 327 
allotment, 337 
application forms, 334 
business premises, 331 
changes of law, xlii 
Channel Islands companies, 333 
charter, certified copy, 542 
constitution, alteration, return on, 329 
certified copy, 542 

country of incorporation, disclosure, 331 
definitions, 333 

directors, change in, return as to, 330 
liability, relief against, 334 
list of, changes in, 330 
contents, 327 
meaning, 333 

dissolution, winding-up after, 324 
documents, filing, 332 

to be delivered by, 327 
instruments constituting, 327 

translation, 327 
Isle of Man companies, 333 
lands, power to hold, 329 
limited liability to be disclosed, 331 
meaning, 327 
name, display, 331 
offers for sale, 339 
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OVERSEA COMPANIES— 
penalties, 332 

place of business, meaning, 333 

particulars to be displayed, 331 

prospectus, 331 

attachments to, 337 
contents, 334 

exceptions, 335 
dating, 334 
endorsements on, 337 
exemptions, 336 

Stock Exchange certificate, 336 
expert’s consent to issue, 337 
interpretation of provisions as to, 339 
meaning, 333 

misstatements in, civil liability for, 338 
offences, penalties, 338 
registration, 337 
void conditions, 334 
returns by, 329 

secretary, change of, return as to, 330 
meaning, 333 
service on, 331 

by post, 331 

transitional provisions, 327 
winding-up after dissolution, 324 

P 

PALATINE COURT, 
rules, 301 

winding-up jurisdiction, 205 
PAPER, affidavits, size, 502 
PAPERS, and see Documents 
disposal after dissolution, 538 
Public Record Office, removal to, 342 
PARTNERSHIP and see Firms 

banking, maximum number of members, 343 
legal entity, not, [151] 
members, maximum number, 345 
PATENTS, 

balance sheet to show, 427 
charges on, 88 
PAWN, 

wrongfully giving in, 277 
taking in, 277 

PAYMENTS, preferential. See Preferential Payments 
PENAL SERVITUDE, offences by officers, for, 277 
PENALTIES, 

default fines. See Default Fines 
fines. See Fines 

imprisonment. See Imprisonment 
penal servitude for oftences by officers, 277 
PENSIONS, 
directors', 180 

disclosure in accounts, 182 
meaning, 182 

pension schemes, under, 182 
PERSONAL REPRESENTATIVES, 
contributories, of, 203 
notice to, Table A, 386 
registration as members, [75] 
subsidiary company as, 30 
transfers by, 75 

PERSONATION, shareholders, 78 
PETITION, winding-up. See under Winding-up 
PLACINGS, control of, [59] 

POLL, 

majority on, computation, 129, 314 
part of meeting, is, [375] 
right to demand, xxxi, 124 

proxies, 125 
Table A, 374 
C, 390 
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POLL — continued. 
taking. Table A, 375 
C. 390 

voting on, 125 

POWER OF ATTORNEY, registration fee. Table A, 370 
PREFERENCE SHARES, 

dividends, arrears of, balance sheet to show, 427 
redeemable. See Redeemable Preference Shares 
Table A, 367 

PREFERENTIAL PAYMENTS, 
abatement, 264 

accrued holiday remuneration, 263, 449 
amendments as to, xxxix, [266], 448 

compensation for non-reinstatement in civil employment, 263, 448 

distress, effect of, 265 

enactments relating to, saving for, 363 

insurance contributions, 263 

maximum amount, 264, 448 

banking, 264, [266] 

rates, 263, [266] 

“ relevant date,” 265 
salaries, 263, 448 
stannaries, 297 

sums advanced for wages, etc., 264 
taxes, 263, [266] 
time for making, 265 
wages. 263, [266], 448 

during absence through illness, 449 
winding-up, in, 263, [266] 
workmen’s compensation, 264 

commutation, 264 
PRELIMINARY EXPENSES, 
balance sheet to show, 426, [429] 
prospectus statement as to, 402 
writing off out of premium's, 61 
PREMIUM, 

issue of shares at, before Act, 61 
redemption of redeemable preference shares, on, 62 
share premium account. See Share Premium Account 
shares, on, application, xxviii, 60 
PRISON, 

committal to, 540 
conveyance to, 540 
production of persons from, 540 
PRIVATE COMPANY, 

annual return, certificates to be sent with, 113 
articles of association. Table A, 387 
changes of law as to, [32] 
classes of. [33] 
conditions, 31 

default in compliance, 33 
conversion into public company, [33] 

statement in lieu, 33, 397 

definition, 359 
director, one at least, 164 
directors, persons named as, 166 
essentials, 31 

” exempt,” annual return, 113 
auditors, 150 

conditions of exemption, xxx, 113, 114, 417, [421] 

certificate of compliance, 114 
copies of resolutions for registration, 131 
definition, 358 

exceptions for banking or finance company providing capital, 420 
bankruptcy, 420 
cases of death, 418 

of disability, 418 
family settlements, 418 
liquidations, 420 

normal dealings of a business nature, 417 
shares held by exempt private companies, 420 
trusts for employees,^420 
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PRIVATE COIUPX^Y— continued. 

** exempt — continued. 

loans to directors, 175 
meaning, 114 

exemptions, cessation of, 33 

relief against, 33 

meaning, 31 

members, minimum number, 35 

reduction below, 208 

privileges, cessation of, 33 

relief against, 33 

prosecution for failure to annex balance sheet to annual return, 114 
proxies, 123 

quorum at meetings, 122 
special provisions, summary of, [32] 
statement in lieu not required, 50 
statutory meeting not required, 116 
recognition, xxi 

subscribers to memorandum, number, 13 
Table A, 387 
PRIVILEGE, 
bankers, 164 
solicitors, 163 
PROBATE, 

evidence of, 78 
grant of, 78 

registration, fee for. Table A, 370 
PROCEEDINGS, 
changes of law, xlii 
formal defects not to invalidate, 541 
pending, transfer in winding-up, 508 
winding-up. See under Winding-up 
PROFIT AND LOSS ACCOUNT, 
assurance companies, 435 
auditor's remuneration to be shown, 428 
balance sheet, annexation to, 144 
banking or discount companies, 434, [435] 
changes of law, xxxi 
consolidated, 136, 137, 432 
contents, [434] 
form, 474 

inclusion in group accounts, 139 
contents, 428, [430] 
date of, 135 

debenture interest to be shown, 428 
definitions relating to, 436 

depreciation, method of providing, to be shown, 428, [430] 
provision for, to be shown, 428, [430] 
directors’ duty as to, 135 
liability for, 136 

relief against, 136, 137 

dividends, aggregate amount to be shown, 428 
exemptions for special classes of companies, 434, [435] 
form, 472 

holding company’s, 136 

income tax, charge for, basis of computation to be shown, 428, [431] 

investment income to be shown, 428 

loans, fixed, interest on, to be shown, 428 

notes to, 428 

over^a companies, 330 

prewus year’s figures to be shown, 428 

provisions, particulars as to, 428 

exemptions, 428 

redemption of loans, provision for, to be shown, 428 

share capital, provision for, to be shown, 428 
references to, construction, 137 
renewals, provision for, to be shown, 428, [430] 
requirements as to, 136 

modification, 136 
reserves, particulars as to, 428 

special classes of companies, exemptions for, 434, [4351 
Table A, 385 
C. 394 
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PROFIT AND LOSS OF continued. 

taxation, amount of charge for, to be shown, 428 
time for, 135 

extension, 135 

** true and fair view to be given, 136 
PROFITS, 

capitalisation. Table A, 385 

subsidiary companies’, statement of, annexed to holding company's balance sheet, 

432 

PROMISSORY NOTES, 
company's name on, 97 

making, acceptance and endorsement by company, 36 
proofs in respect of, 520 
signed by director, [37] 

PROMOTERS, 

commission, power to pay, 57 
delinquent, applications by or against, 512 

hearing, 513 
notice of, 513 

damages against, assessment, 281 
payment to, statement in prospectus, 402 
prospectus, liability for, 43 
public examination, 235 
PROMOTION, offences in connection with, 173 
PROOFS, 

admission for purpose of voting, 526 
bills of exchange, 520 
compulsory winding-up, in, 518 
contents, 519 
costs, 519 

discounts to be deducted, 519 
examination, 520 
expunging, 520 

at instance of creditor, 520 

filing, 520 

Official Receiver, by, 520 
future debts, 519 
interest, 519 
mode of, 518 

negotiable instruments, 520 
oaths, in relation to, 520 
Official Receiver's powers, 520 
periodical payments, 519 
preferential debts, 519 
promissory notes, 520 
rejection, appeal against, 520 

for purposes of voting, 526 
statement of security, 519 
swearing, 519 

time for, advertisement, 520 

dealing with by liquidator, 520 

Official Receiver, 520 

fixing, 520 
verification, 519 
workmen’s wages, 519 
PROSECUTIONS, 
pending, 363 
pre-Act offences, for, 364 
PROSECUTORS private, saving for, 353 
PROSPECTUS, 
attachments to, 41 
civil liability for, 43 

exemptions, 43, 44 
indemnity against, 44 
relief against, 43, 44 
commission to be disclosed in, 57 
contents, 38 

allotment, moneys payable on, particulars as to, 401 
allotments, particulars as to, 401 
application moneys, 401 
auditors’ names and addresses, 402 
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PROSPECTUS — continued. 
contents — continued. 

changes as to, xxv, [404] 
class rights, 401 

contracts, statement of, 401, 402 

directors' interests, 402 

directors, particulars as to, 401 

exemptions, xxvi, 403 

goodwill, amount paid for, 402 

leaseholds purchased, 403 

material contracts, 401, [406] 

minimum subscription, 401 

options on shares or debentures, 401 

preliminary expenses, 402 

promoters, payments to, 402 

property purchased, particulars of, 401, 402 

leaseholds, 403 

provisions as to, interpretation, 403 
share capital, 401 

shares issued otherwise than for cash, statement of, 401 
time business carried on, statement as to, 402 
vendors to company, 403 
voting rights, 402 

where business carried on for two years, 403 
copy delivered for registration, requirements as to, 42 
criminal liability for, 46 
date, 37 

debentures already quoted, relating to, 39 

to be dealt in on Stock Exchange, offering, 53 
defects of 1929 Act, xxiii 
definition, 359 
delivery to registrar, 41 
directors’ liability for, 43, 46 

named in, consent to act, 166 
discount to be disclosed in, 61 
endorsements on, 41 
exchange control, [39] 
expert’s consent to issue, 41 

statements in, xxvi, 41 
hied copy, requirements as to, 41 

issued generally, allotment in pursuance of, time for, 52 
application pursuant to, revocation, 52 
date of, 52 
filed copy, 41 
meaning, 40, 359 

newspaper advertisement, as, [39], 52 
registration, 41 

Stock Exchange certificate of exemption, 40 
to debenture holders, 39 
members, 39 

without directors' consent, 43, [46] 
matters to be stated in, 38 
memorandum, not required to be set out, xxv 
misstatements in, liability for, civil, xxvi, 43 

criminal, xxvi, 46 

offer for sale deemed to be, 47 
oversea companies, 331, 333 

registration, 337 
persons authorising issue, 45 

liability, 43 • 

named as directors in, civil liability, 43 
wrongly named as directors in, 44 
promoters’ liability for, 43 
provisions relating to, interpretation, xxvii, 48 
registration, 41 

issue without, penalty, 42 
reports to be set out in, xxv, 38 

accountants’, 403 

persons qualified to make, 404 
adjustments in, 404 
auditors’, 402 

where company has subsidiaries, 402 
notes to, 404 
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PROSPECTUS — continued. 

requirements as to, exemptions, 39 

non-compliance with liability for, 38 
relaxation, 40 

shares of class already quoted, offering to, 39 

to be dealt in on Stock Exchange, offering, 53 
signatures to, 41 

statement in lieu of. See Statement in Lieu of Prospectus 
that expert consents to issue, 41 
Stock Exchange certificate of exemption, xxvi, 40 
terms mentioned in, alteration of, restriction on, 43 
Treasury control, [39] 
untrue statements in, meaning, 48 
PROVIDENT SOCIETIES, periodical statements, 344, 441 
PROXIES, 

appointment, xxxi, 123 
changes of law as to, xxxi 
class meetings, 123 

company not having share capital, 123 
contributories’ meetings, at, 526 
creditors’ meetings, at, 526 
death of, 377 

holders of, financially interested, 527 
instrument appointing. Table A, 376 

C. 390 

invitation to appoint, 123 
liquidator, to, 527 
Official Receiver, to, 527 
poll, right to demand, 125 
private companies, 123 

right to appoint, statement as to, in notice, 123 
speak at private company meeting, 123 
vote, 123 

scheme of arrangement, meetings to approve, at, 193 
solicitation by liquidator to obtain, 527 
PUBLIC, 

issue to, what is, [39] 
offer to, meaning, 59 

PUBLIC COMPANY, members, minimum number, 35 
PUBLIC EXAMINATION, 
adjournment, 236 
Court may order, 235 
day for holding, application for, 512 
default in attending, 512 
depositions taken at, use of, 514 
notes of, 236 

filing, 512 
notice of, 512 
order for, 511 

procedure consequent on, 511 
persons to hold, 236 
place, appointment of, 512 
proceedings at, 236 
right of audience at, 235 
shorthand notes of, 514 
time, appointment of, 512 

PUBLIC RECORD OFFICE, removal of documents to, 342 
PUBLIC TRUSTEE, entry on register not notice of trust, [105] 
PURCHASE TAX, priority in winding-up, 263 

Q 

QUORUM 

absence, effect, [375] 
class meeting, adjourned, 178 
company meetings, 122 
contributories’ meetings, 625 
creditors' meetings, 525 

R 

RAILWAY COMPANY, winding-up, 323 
RATES, priority in winding-up, 263, [266] 

RECEIVER, 

abstract of receipts and payments, 307, [310] 

CO. ACT— s8 
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RECEIVER — continued. 
accounts, 307, 310 
amendments as to, xl 
appointed out of Court, changes as to, xli 
directions to, 303 
liability on contracts, 303 
not usually displaced, [303] 
relations with third parties, [305] 
appointment, application for, 303 

disqualification for, 302 
entry on register of charges, 94 
information to be given on, 305 
notification, 305 

to company, 306 

statement of affairs on, comments on, 307 
where company being wound up, 303 
bankrupt, undischarged, disqualified from being, xl, 302 
business letters to notify appointment, 305 
corporation cannot be, 302 
death, new appointment on, 307 
disqualification from being, corporation, xl, 302 ' 

undischarged bankrupt, 302 
invoices to notify appointment, 305 
liquidator acting as, 307, [308] 

Official Receiver as, 303 
preferential debts paid by, 86 

recoupment, 86 

reference to, interpretation, 312 
remuneration, [306] 

Court’s power to fix, 305 
retirement, substitution on, 307 
returns by, duty to make, enforcement, 311 
statement of affairs to be submitted to, 306 

costs, 309 
default as to, 309 
persons to make, 309 
verifif^ation, 309 

substituted, 307 

vacation of office, entry on register of charges, 94 
RECONSTRUCTION, 

allotment on, order for, 196 

consequential meetings, 196 

creditors’ voluntary winding-up, in, 252 

dissenting shareholders. See under Shareholders 

dissolution without winding-up on, 196 

legal proceedings, continuation on, 196 

meaning, [196] 

members’ voluntary winding-up, in, 245, [246] 
special resolution for, 245 
transfer of undertaldng, order for, 196 
RECTIFICATION, 

charges register, of, 93 

application for, [93] 
dominion register, of, 106 
register of members, of, 103, [104] 

application for, 103, [104] 
jurisdiction as to, [104] 
REDEEMABLE PREFERENCE SHARES, 
balance sheet to specify, [424], 425, [429] 
capital redemption reserve fund, 62 
changes of law as to, xxviii 
issue, power to, 62 
redemption, conditions, xxviii, 62 

issue of new shares on, 62, 63 
notice of, 66 

premium on, provision of, 62, [63] 

REDUCTION OF CAPITAL, 
accountancy, [69] 
advertisement of, 71 
“ and reduced ”, order to add, 71 
articles must authorise, 68 
cancellation of unissued shares is not, 65 
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REDUCTION OF CAFlTAL-^ontinued. 
confirmation by Court, 68 

application for, 69 
discretion as to, [71] 
order for, 70 

ancillary orders, 70 

creditors, concealment of, 72 

entitled to object to, 69 
misrepresentation as to, 72 
issued capital, [69] 
kinds of, 68 
list of creditors, 69 
minority, shares of, purchase on, 200 
minute of, 71 

form of, [71] 

substitution in memorandum, 71 
objecting creditors, 69 

list of, settlement of, 69 
order for registration, 71 
procedure, xlii 

reasons for, order to publish, 71 

redemption of preference shares is not, 62 

reduced shares, liability in respect of, 72 

resolution for, 68 

share premium account, 60 

special resolution required, 68 

stock can be reduced on, [69] 

Table A, 373 
unissued capital, [69] 

REGISTER, 

Business Names, 448. See Register of Business Names 
changes of. See Register of Charges 

debenture holders, of. See Register of Debenture Holders 
directors and secretaries, of. See Register of Directors and Secretaries 
directors' shareholdings, of. See Register of Directors’ Shareholdings 
dominion. See Dominion Register 
form, 347 

members, of. See Register of Members 
restoration to, 294 
striking off, 293 
transitional provisions, 364 

REGISTER OF BUSINESS NAMES, and see Business Names 
index, 480 

nationality of origin not required to be registered, 452 
registration of companies in, 448 

refusal where name undesirable, 452 
removal from, 452, [453], 480 
REGISTER OF CHARGES, 
company’s, contents, 94 

duty to keep, 94 
inspection, 95 
situation, 94 

enforcement of security to be entered, 94 
inspection, 92 

regulations as to, 92 

memorandum of satisfaction to be entered, 93 
receiver’s appointment to be entered on, 94 
ceasing to act to be entered, 94 
rectification, 93 

application for, [93] 
registrar to keep, 91 
releases, partial, to be noted, 93 
REGISTER OF DEBENTURE HOLDERS, 
changes of law, xxix 
closing, 81 

Cohen Committee's recommendations, [80] 
copies, 81 

duplicate of register or part kept abroad, 80 
duty to keep not imposed, [80] 
inspection, xxix, 81 

order for, 81 

how obtained, [81] 
refusal of, 81 



596 


INDEX 


REGISTER OF DEBENTURE nOlX^^RS-^continued. 
situation, 79 

notice of, 80 

statement of in annual return, 412 
REGISTER OF DIRECTORS AND SECRETARIES, 
changes as to, xxxiv, [189] 
contents, xxxiv, 187, 188 
directors, particulars as to, 187 
directorship to be shown, 187 
duty to keep, 187 
form of, [189], 415, 416 
inspection, 188 

Court may compel, 188 
order for, [189] 
refusal, penalty for, 188 
names to be shown in, 187, 188 
nationality to be shown in, 187 
particulars in, return of, 188 
register of directors re-named, xxxiv 
secretaries, particulars as to, 188 
REGISTER OF DIRECTORS' SHAREHOLDINGS, 
contents, 180 

copy for Board of Trade, 181 
duty to keep, 180 
form, [182] 
inspection, 181 

Court’s power to compel, 181 
offences as to, 181 
production, 181 

provisions as to, interpretation, 181 
summary, xxxv 

situation, 181 
trusts, not notice of, 180 
REGISTER OF MEMBERS, 
agent for making up, 100 

liability of, 103 

branch, dominion company, of, 108 
changes as to, xxix 
closing, 103 

when usual, [103] 
colonial, 106 
contents, xxix, 99, 100 
copies, 102 

delivery of, time for, 102 
Dominion. See Dominion Register 
duplicate Dominion register deemed to be part, 106 
duty to keep, 99 
evidence of, [100], 105 

not conclusive, [105] 

form, [100] 

improper entries, [101] 
index, 101 
inspection, 102 

fee for, 102 
order to compel, 102 
method of entering up, [101] 
rectification, 103, [104] 

alteration on, how effected, [104] 
application for, practice, [104] 
order for, 104 

notification, 104 
in, winding-up 229 

share warrants, entries on issue of, 101 

surrender of, 101 

situation, xxix, 100 

notice of, 100 

change of, 100 

statement of in annual return, 412 
stock to be shown in, 100 
' trusts not to be entered in England, 105 
REGISTERED OFFICE, 

annual return to state address, 412 
changes of law, 
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REGISTERED OFFICE — continued. 
charge instruments to be kept at, 94 
copy debentures to be kept at, 94 
establishment, 96 

register of charges to be kept at, 94 
service at, 347 
situation, notice of, 96 

change of, 96 

statement as to, in annual return, 96 
statement as to, in memorandum, 14 
REGISTRAR OF COMPANIES, 
appointment, 339 
assistants, 339 

charges register to be kept by, 91 
documents kept by, evidence of, 341 

inspection, [21], 340 
production, 341 

fees payable to, 439 
to be paid to, 340 
meaning, 359 

registration of prospectuses by, 42 
returns to, duty to make, enforcement, 342 
salary, 339 

transitional provisions, 340 
REGISTRARS, 
appointment, 339 
salaries, 339 
REGISTRATION, 

banking companies, existing, 343 
charges. See under Charges 
commission, statement as to, 57 
companies capable of, 314 

exceptions, 314 

contract constituting title to fully or partly paid shares, 55 
directors' consents to act, 165 
existing companies, 313 

addition of " limited ” to name, 317 
application of Table A, 318 
certificate of, 317 
change of name, 317 
continuation of existing actions, 318 
effect, 318 

requirements for, 315 
restrictions on, 314 
saving for existing liabilities, 318 
vesting on, 318 

fees, 439 

changes, xxiv 
joint stock companies, 313 

requirements for, 315 
memorandum, effect, 21 
minute of reduction, 71 
notice of disclaimer, 296 
offices, 339 

order, for reduction of capital, 71 

sanctioning scheme of arrangement, 193 
resolutions, of, 131 
returns as to allotments, 55 
schemes of arrangement, orders on, 196 
statutory report, 116 
unlimited company as limited, 23 
REGULATIONS, charges register, inspection, as to, 92 
REINSTATEMENT IN CIVIL EMPLOYMENT, compensation, 

preferential payment, 263, 448 

RELEASE, 

change, from, partial, 93 
liquidator, of, 226 

revocation, 226 

RELIGION, company formed to promote, name, 25 
RENT, charge for, 361 
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RENTCHARGE, 

liability for, after disclaimer, 272, 450 
dissolution, 297, 450 

REPEALS. 362, 445 
tables of, 459, 464, 467 
REPORTS, 

auditors'. See Auditors’ Report 

balance sheet, annexed to, 427 

Board of Trade's annual, 356 

directors'. See Directors’ Report 

holding company’s balance sheet, annexed to, 431 

inspectors'. See under Inspectors 

Official Receiver’s, 216, 511 

consideration of, 511 
on arrangement or compromise, 516 
prospectus, in, xxv, 38, 402, 403 
adjustments, 404 
notes to, 404 

statement in lieu, in, 399, 411 
statutory. See Statutory Report 
REPRESENTATIONS, 

directors sought to be removed, by, 168 

defamatory, 169 

REQUISITION, 

circulation of members’, resolutions, for, 126 

costs of, 126 

qualification of requisitionists, 127 

extraordinary general meeting, for. See under Extraordinary General 

Meeting 

REQUISITIONISTS, 
costs, 119, 126 

reimbursement, 126 
defamatory statements by, 127 
meeting convened by, 119 
qualification, 119 

reimbursement, resolution for, [127] 

RESERVES, 

amount proposed to be carried to, statement as to, 144 
capital, balance sheet to show, 426, [429] 

redemption. See Capital Redemption Reserve Fund 
meaning, 436 

particulars as to, in profit and loss account, 428 
power to set profits aside to. Table A, 383 
revenue, balance sheet to show, 426, [429] 
sums to be treated as, 436 
RESOLUTIONS, 

adjourned meetings, at, 132, 289 
agreed to by all members, 131 

of class, 131 

contributories, of, 525 

filing, 525 

copies for registration, printing, 131 
insertion in articles, 131 
supply to members, 131 
creditors', of, 525 

filing, 525 

directors' appointment for, 167 
discount, issue of shares at, for, 61 
extraordinary, majority required, 129 
notice of, 129 

passing of, evidence of, 129 
poll on, 129 
winding-up, for, 240 

increase of capital for, copy to be forwarded to registrar, 66 
members’, circulation, xxxi, 126 
costs, 127 

deposit, 127 
service, 127 

statement with respect to circulation, 127 
ordinary, director’s removal, for, 168 
registration, 131 
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RESOLUTION S — continued, 

special. See Special Resolution 
notice, requiring, 130 

for appointment of director over retiring age, 170 
removal of director, for, 168 
supersede a director to, 168 
statutory meeting, at, 116 
void, 167 

winding-up, for registration, 131 
RETURNS, 

allotments, as to, 55 
annual. See Annual Return 
duty to make, enforcement, 342 
liquidator’s duty to make, enforcement, 280 
oversea company, by, 329 
receiver's, duty to make, enforcement, 311 
ROYAL CHARTER, 

objects contained in, not to be altered, 319 
savings for, 346 
RULES, 

books, disposal of, as to, 287 
business names, 483, 484 

power to make, 481 
general, meaning, 359 
winding-up, 499, et seq. 

judicial notice of, 301 

effect, [302] 

Palatine Court, 301 
power to make, 301 

statutory instrument, to be made by, 302 
S 

SALARIES, 

preferential payments, 263, 448 
registrars, 339 
SALE, 

forfeited shares. Table A, 372 
liquidator’s power of, 221, 245, 246 
shares sold to give effect to lien. Table A, 368 
undertaking of, alteration of objects to enable, 16 
SAVINGS, 362, 447 
SCHEME OF ARRANGEMENT, 

amalgamation in connection with, 195 
arrangement, meaning of, 193 
debenture trustees’ interests, disclosure, 195 
directors’ interests, disclosure, 195 
dissenting shareholders. See under Shareholders, 197 
information to be given, 194 
meetings, majority at, 193 
order for, 192 

application for, 192, [193] 
proxies at, 193, [193] 
order on, registration, 196 
vesting, 196 
sanctioning, 193 

annexation to memorandum, 193 
application for, how made, 193, [194] 
made by vacation judge in Scotland, 193 
order subsequent to, 195 
registration, 193 

where transfer of undertaking involved, 195 
reconstruction, in connection with, 195 
sanction by Court, 193 
transfer of undertaking, involving, 195 
vesting order, 196 
SCIENCE, 

company formed to promote, name, 25 
meaning, [26] 

SCOTLAND, 
appeals in, 240 

auditors, qualification of firms as, 150 
bankruptcy in, 451 
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SCOTLAND — continued. 

bearer debentures, validity, 86 

books, production where offence suspected, 349 

business names, 482 

calls on contributories, 238 

charges on property situated in, 88 

commissioners for receiving evidence, 291 

committees of inspection, 226, 228 

constitution, 227 

company being wound up in, costs of application for leave to proceed against, 292 
registered in, estate in England, 212 
service on, 347 
deeds, execution, xxv, 36 
definitions as respects, 359 
diligence within 60 days of winding-up, 275 
disclaimer of bona vacantia in, 296 

provisions not applicable, 271 
examination of persons in, 291 
executions, 275 
fraudulent preference, 267 
heirs and legatees of heritage, 203 
indictments, xlii, 351 

liquidator in compulsory winding-up in, 219 
partnerships legal entities in, [151] 
proceedings on indictment, 351 
provisional liquidator in, 217 
ranking of claims in winding-up, 263 
rules, existing, effect, 362 
sequestration of director’s estates, 172 
share warrants, offences as to, 79 
stamp duty exemptions, 286 

stay of proceedings after voluntary winding-up, 258 
summary proceedings, 350 
unclaimed dividends, 289 
vacation judge in, order made by, 193 
orders in winding-up in, 438 

winding-up, creditors’ meetings, attendance of directors, 235 
jurisdiction, 207 
liquidator’s powers, 222 
orders, appeals, 240 

SEAL, 

common, incorporated company has, [22] 
use, [22] 

contracts under, 36 
name on, 97 

official, for use abroad, 37 

agent to affix, 37 
articles must authorise, 37 
Table A, 378 

registration of companies, 340 
■ Table A, 383 

C 

SECRETARY, 

annual return to be signed by, 1 1 2 
assistant, 164 

change in, notification of, 188 
company must have, 164 
deputy, 164 

director, and, avoidance of acts done in dual capacity, 165 
disqualification, 164 
indemnity. Table A. 386 

register of directors and secretaries. See Register of Directors and Secretaries 
return as to, 188 
sole director not to be, 164 
statutory report, to be named in, 116 
Table A, 383 
C, 393 

vacancy in office of, 164 
SECURITY, 

creditors required to give up, 526 
liquidators, 511 

failure to give, 511 
keep, 511 
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SECURITY — continued. 

special manager’s, 511 

failure to give, 511 
keep, 511 

statement of, 526 
SECURITY FOR COSTS. 

company may be required to give, 354 
winding-up petition, of, 209 
SEQUESTRATION, avoidance after winding-up, 212 
SERVANTS, 

discharge on winding-up, [262] 
meaning, [151] 

SERVICE. 

company, on, 347 
notices. Table A, 386 
C, 394 

winding-up, in, 503 
SET-OFF. winding-up, in, 230 
SHARE CAPITAL, 
alteration, 64 

notice of, 66 

annual return, summary in, 412 
consolidation, 64 

notice of, 66 
equity, meaning, 142 

subsidiary's, 141 
increase, 64 

fees on, 440 
notice of, 66 
registrar to record, 66 
Table A, 373 

redemption of, provision for, to be shown in profit and loss account, 428 
reduction. See Reduction of Capital 
reserve, 64 

creation, 63 

on re-registration of unlimited company, 67 
uncalled, ch'^rge on, registration, 87 

resolution prohibiting calling up, except in winding-up, 64 
SHARE PREMIUM ACCOUNT, 
application, xxviii, 60 
balance sheet to show, 426, [429] 
reduction. Table A, 373 
sums to be transferred to, xxviii, 60, [429] 

SHARE WARRANTS, 

annual return to give particulars, 412 
bearers, not contributories, [210] 
rights, 102 
definition, 78, 360 
forgery, [79] 
issue, 78 

register entries on, 101 
negotiable instruments, [78] 
offences as to, 78 

in Scotland, 79 
owners, personation, 78 
share qualification, to be ignored for, 167 
stamp duty, [78] 
surrender for cancellation, 101 
transfer by delivery, 78 

SHAREHOLDERS, and see Contributories and Members 
dissenting, acquisition of shares of ,197 

changes, [199] 
conditions, 197, 198 

alteration of objects, to, purchase of shares, 16 
application to Court by, 198 
interest of, price of, 198, 245, [247] 
meaning, 198 
notice by, 198 
to. 197 

form to be used, 542 
service, 544 
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SHAREHOLDERS— 
dissenting — continued. 

protection, xxxviii, 199 
sums held on trust for, 198 
transfers executed on behalf of, 198 
winding-up for reconstruction, rights on, 245, [240J 
interest in, purchase, 245, [246] 
joint, death of one, [204] 
minority, protection, xxxviii, 199 
nominee, xxiii 

offer to, disclosure of directors’ compensation in, 177 
personation, 78 
SHARES, 

allotment. See Allotment 
bonus, paying up, 60, 62 
calls on, 63 
cancellation, 64 

notice of, 66 

certificates. See Certificates 
classes. Table A, 367 

class rights, variation by increase of class. Table A, 367 
Table A, 367 

commission for subscribing. See Commission 
company limited by, meaning, 13 
consolidation, 64 

and division, Table A, 373 
notice of, 66 

conversion into stock, 64 

notice of, 66 
Table A, 372 

deferred, [405] 
definition, 360 

directors’ qualification, acquisition, evidence of, 165 
duly to hold, 166 
obtain, 166 
failure to obtain, 167 
undertaking to take and pay for, 165 
disclaimer in bankruptcy, [204] 
discount, issue at, 61 

order sanctioning, 61 

financial assistance by company for acquisition of own, prohibited, 58 
forfeited, annual return to give particulars, 412 
re-allotment, [372] 
sale, Table A, 372 
forfeiture, Table A, 371 
forgery, [79] 
founders, [405] 

holding company’s, subsidiary may not hold, xxiv, 30 

holdings, directors', register of. See Register of Directors’ Shareholdings 
interest in, meaning, 162 
issued in contravention of restrictions, 163 
to defray construction costs, 67 
joint holders, death of one, [204] 

liability for calls. Table A, 369 
lien, subject to, sale. Table A, 368 
management, [405] 

memorandum to state nominal amount, 15 
nature, 74 
numbering, xxix, 74 

joint stock companies registering under Act, 318 
offer to public, meaning, 59 

shareholders to purchase, conditional, 177 
options on, balance sheet to show, 427 

statement in prospectus as to, 401 
ownership, investigation of, xxxviii, 161 
paid up, title of allottees to, contract constituting, 55 
pari passu, ranking, [74] 
partly paid, dividends on, 63 
personalty, are, 74 

preference. See Preference Shares 
premium account. See Share Premium Account 
premiums on, application, xxviii, 60 

not available for dividend, 60 
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SHARES — continued. 

redeemable preference. See Redeemable Preference Shares 
reduced, liability in respect of, 72 
registered in dominion register, 106 

transfers, stamp duty, 107 
restrictions, appeal against, 162, [163] 
continuance, partial, 163 
contravention, penalty for, 163 
power to impose, xxxviii, 162, [163] 
removal, 163 
signatories’, 15 

statutory report particulars as to, 116 
subdivision, 64 

notice of, 66 
Table A, 373 

title to, evidence of, 77, [78] 
trafficking, prohibition of, xxviii, 58 

Table A, 367 

transfers. See Transfers 
transmission, 74 

persons entitled by. Table A, 386 
Table A, 371 

trusts of, not recognised, Table A, 367 
unissued, cancellation, 64 

not a reduction of capital, 65 
notice of, 66 
Table A, 373 

warrants. See Share Warrants 
SHERIFF, 

commissioner for taking evidence, 291 

executions not complete before winding-up, duties as to, 274 
notice to, 507 

SHERIFF COURT, winding-up jurisdiction, 207 
SHIPS, 

charges on, registration, 88 
shares in, charges on, registration, 88 
SHORT TITLE. 1948 Act, 365 
SHORTHAND NOTES, examinations, of, 514 
SHOWCARDS, 
meaning, 190 

particulars as to directors in, 189 
SOLICITOR, 

liquidator, to, 221, [222] 
privilege, 163 

saving for, xxxviii, 353 

SOLVENCY, declaration of. See Declaration of Solvency 
SOUTH SEA BUBBLE, xxi 
SPECIAL MANAGER, 
accounting by, 509 
application for, 509 
order appointing, 509 
remuneration, 509 
security, 511 

failure to give, 511 

keep up, 511 

SPECIAL RESOLUTION, 
alteration of articles, for, 20 
assignment of director’s office, authorising, 191 
authorising payment of interest out of capital, 67 
copies, insertion in articles, 131 
investigation, for, 153 
majority required to pass, 129 
name, change of, for, 24 
notice of intention to propose, xxx, 129 

short, 129 

passing of, evidence of, 129 
poll on, 129 

reconstruction through winding-up, for, 245 
registration, 131 

unlimited liability of directors, for, 191 
winding-up, for, 240 

SPECIFIC PERFORMANCE, contract to subscribe for debentures, 85 
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STAMP DUTY, 

adhesive stamps, defacement, 503 
articles of association, 19 

contract constituting title of allottees of paid-up shares, on, 55 

deed, [15], [20] 

exemptions, 286 

memorandum of association, 15 

re-issued debentures, 84 

share warrants, [78] 

transfers of shares registered in dominion register, 107 
STANNARIES, 

company within, definition, 358 
registration, 314 
Court, jurisdiction, 355, [356] 
jurisdiction, Court exercising, meaning, 358 
mine club funds, 299 
registrars, 339 

winding-up in, attachment of debts due to contributories, 297 
preferential payments, 297 
jurisdiction, 205 

STATEMENT, 

commission, as to, 57 

failure to deliver, 57 
defamatory, not to be circulated, 127 
requisitionists', circulation, costs, 127 
resolutions, with respect to, circulation, 127 
untrue, misleading statements may be, [35] 
prospectus, in, civil liability for, 43 

criminal liability for, 46 
statement in lieu, in, 34, 50 
STATEMENT IN LIEU OF PROSPECTUS, 
changes of law, xxvii 
commission to be disclosed in, 57 

conversion into public company, on, changes as to, [400] 

form, 397 

delivery before commencement of business, 98 
duty to deliver, 33, 49 

exemption from, 34 
first allotment, before, 49 
form, [34], 49 

where no prospectus issued on formation, 409 
private company converted, 397 
private company not required to file, 50 
reports in, 33, 50, 399, 411 

adjustments to be indicated, 34, 50 
signature, 49 

statement to be attached to, 34 

terms mentioned in, alteration, restriction on, 43 

time lor delivery, 33, 49 

untrue statements in, xxvii, 34, 50 

what are, 34, 50 
when required, xxvii, 34, 49, 50 
STATEMENT OF AFFAIRS, 

compulsory winding-up, in, verification, 215 
creditors’ voluntary winding-up, in, 250 
default as' to, 509 
dispensing with, 510 
expenses, 510 

information subsequent to, 509 

preparation, 509 

receiver, to be submitted to, 306 

contents, 309 
costs, 309 
default as to, 309 
persons to make, 309 
verification, 309 

time for, extension, 509 
winding-up by Court, in, 215 
STATUTORY COMPANIES, 
provisions applicable to, 346 
registration, 313, 316 

conditions of. 319 
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STATUTORY DECLARATION, 

commencement of business, prior to, 98 
compliance with requirements as to registration, of, 23 
STATUTORY INSTRUMENT, winding-up rules to be made by, 302 
STATUTORY MEETING, 
adjournment, 116 
business at, 116 

consent to variation of contracts, 43 
default in holding, 116 

grounds for winding-up, 208 
winding-up petition for, 208, 209 

order on, 211 

definition, 360 
discussion at, 116 
duty to hold, 115 

irregular allotments voidable within one month after, 51 
members’ list to be available at, 116 
order to hold, 211 

private company not required to hold, 116 
resolutions at, 116 
time for, 115, [117] 

STATUTORY REPORT, 

auditors to be named in, 116 

cash received for shares, particulars as to, 116 

certification, 116 

circulation, 115 

contents, 116 

contracts, statement as to, 116 

default in delivery, grounds for winding-up, 208 

winding-up petition for, 208, 209, 

order on, 211 

definition, 115, 360 
delivery to registrar, 116 
directors to be named in, 116 
managers to be named in, 116 
order for delivery, 211 
payments, abstract of, 116 
receipts, abstract of, 116 
registration, 116 
secretary to be named in, 116 
shares, particulars as to, 116 
time for, 1 1 5 
STOCK, 

characteristics, [65] 
conversion into, 64 

notice of, 66 
Table A, 372 

debenture. See Debenture Stock 
holders, rights. Table A, 372 
partly-paid, issue void, [65] 
reconversion into shares, 64 

notice of, 66 

reduction of capital, [69] 
transfer. Table A, 372 
STOCK EXCHANGE, 

certificate of exemption, xxvi, 40 

oversea companies, 336 
debentures to be dealt in on, allotment of, 53 
recognised, meaning, 359 
shares to be dealt in on, allotment of, 53 
STOCK-IN-TRADE, 

annual return, particulars to be given in, 108 
valuation, [425] 

SUBSCRIPTION, 

lists, opening of, time of, allotment before, 52 
calculation of, 52 
meaning, 52, 360 
statement in prospectus, 401 
minimum. See Minimum Subscription 
SUBSIDIARY COMPANY, 

accounts of, date of, alteration, 141 
balance sheet, 433 



606 


INDEX 


SUBSIDIARY COyiVK^Y-~continued, 

board of, composition of, control by holding company, 141 

conditions of being, 141 

definition, 360 

equity share capital, 141 

meaning, 142 

fiduciary capacity, shares held in, 142, [143] 
financial year, 141 

differing from holding company's, 141 
group accounts. See Group Accounts 
meaning, 141 

membership of holding company, 30 
nominees for, 30 

profits, statement of, annexed to holding company's balance sheet, 432 

references to, in other statutes, 361 

rules for ascertaining whether company is, 141 

subsidiary of, 141 

what constitutes, 141, [142] 

SUMMARY PROCEEDINGS, 
provisions as to, 350 
time limit for, xhi, 350, [351] 

SURETY, 

fraudulent preference of, 268, 450 
liability, maximum, [269] 

SURTAX, payments free of, directors, to, 175 

T 

TABLE A, 

adoption, 19, [366] 
alteration, 357, [366] 
application, 19 

to existing companies, 318 
authority, [366] 
definition, 360 
exclusion, [19] 
modification, [19] 
references to, [366] 
text, 366, et seq. 

TABLE B, 387 
TABLE C, 388 
TABLE D, 394 
TABLE E, 395 
TABLES, 

alteration, 357 
fees, of, 439 

repeals and replacements, of, 459, 464, 467 
savings for, 364 
TAXES, 

amount of charge for, profit and loss account to show, 428 

assessed, meaning, [266] 

income tax, payments free of, directors', 175 

priority in winding-up, 263, [266] 

TAXING OFFICER, definition, 500 
THIRD PARTY PROCEDURE, [269] 

TIME LIMITS, 
abridgement, 541 

alteration of objects, documents, delivery to registrar, 17 

annual return, completion, for. 111 

balance sheet, circulation of, for, 145 

declaration of solvency, for, 242 

disclaimer, for, 270 

of bona vacantia, for, 295 
enlargement, 541 
restoration to register, for, 294 
statutory meeting, holding, for, 115 
summary proceedings, for, 350 
TORTFEASORS, joint, [45] 

TRADE MARKS, balance sheet to show, 427 
TRADEMARKS, charges on, 88 
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TRADE UNIONS, registration as companies, avoidance, [14], 36^ 

TRADING, fraudulent, liability for, 280 

TRAFFICKING, company's own shares, in, prohibition, xxviii, 58 

TRANSFERS, 

avoidance in winding-up, 242 

certificates on, duty of company as to issue, 77 

certification, xxviii, 76 

false, liability for, 76 
meaning, 76 
signature, 76, [77] 
completion, [76] 
execution. Table A, 370 
fee for. Table A, 370 
form, common, [371] 

Table A, 370 

holding company’s shares to subsidiary, avoidance, 30 
instrument of transfer, form of, [75] 
production, 74 

personal representatives, by, 75 
registration, 75, [371] 

enforcement by rectification, [75] 
refusal, notice of, 75 
Table A, 370 
suspension, Table A, 370 
transferee's duty to obtain, [75] 
shares registered in Dominion register, stamp duty, 107 
share warrants, 78 
stock. Table A, 372 
Table A, 370 

winding-up, after commencement of, [212] 

TRANSITIONAL PROVISIONS, 
articles overridden, 360 
auditors’ qualifications, 150 
bankrupts acting as receivers, 303 
hona vacantia, disclaimer of, 296 
colonial register, 106 
commencement of business, 99 
companies registered under earlier Acts, 312 
directors, number of, 164 

remuneration, 175 
retiring age, 170 

floating charges, validity in winding-up, 269 

foreign companies, 327 

inspections, 363 

officers, 364 

oversea companies, 327 

private companies' balance sheets, circulation of, 146 
procedure, 541 
prosecutions, 363, 364 
receiver’s liability on contracts, 303 
remuneration, 305 
registers, 364 

registrar of companies, 340 
re-issue of debentures, 85 
savings, 363 
share premiums, 61 

undischarged bankrupts acting as directors, 172 
winding-up, 364 

TRANSLATIONS, 
certification, 543 
contracts, of, 42 

TRANSMISSION, 
meaning, [371] 
shares, of. Table A, 371 

TRUST, 

breach of. See Breach of Trust 
entry of public trustee on register not notice of, [ 1 05J 
fiduciary capacity ", meaning of, [143] 
not to be entered on register in England, 105 
recognised. Table A, 367 
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TRU ST — continued. 

payments held by directors on, 177 

recovery, 179 

sums held by directors on, 178 
unit. See Unit Trust Schemes 

TRUST DEED, securing debentures. See Debenture Trust Deed 

TRUSTEE SAVINGS BANK, winding-up, 323 

TRUSTEES. 

constructive, [230] 

debenture holders, for. See Trustees for Debenture Holders 
members, as, [105] 

shares held by, charging orders on, [105] 
subsidiary companies as, 30 
TRUSTEES FOR DEBENTURE EIOLDERS, 

^ care and diligence required, [82], [83] 
disclosure of interest in arrangement, 195 
P compromise, 195 

) fiduciary position, [195] 

f indemnity to, void, 81 
liability, xxix, 82 
release to, 82 

statement of affairs to be submitted to, 307 
TRUSTEES IN BANKRUPTCY, 
contributory, of, 204 


U 

ULTRA VIRES, purchase of company’s own shares, [58] 
UNDERLESSEE, vesting order in favour of, 271 
UNDERTAKING. 

directors' qualification shares, to take and pay for, 165 
sale, alteration of objects to enable, 16 

members’ voluntary winding-up, in, 245, [246] 
transfer, directors' compensation on, 177 
order for, 195 

scheme of arrangement involving, 195 
UNDERWRITERS, 

commission, conditions of legality, 56 
meaning, [55] 

UNDERWRITING, 

commission. See Commission 

invitation, application form issued in connection with, 38 
shares or debentures to be dealt in on Stock Exchange, 54 
UNIT TRUST SCHEMES, 
authorised, [454] 

con.stitution, amendments as to, 453 
investigation, 453 

costs, 454 

UNITED KINGDOM, meaning, [23] 

UNITED NATIONS, trusteeship system, 108 
UNLIMITED COMPANY, 
articles of association of, 18 

form, 21 
Table E, 396 

definition, 14, 360 

formed under former Acts, 314 

members, increase above registered number, 19 

memorandum, form, 21 

Table E. 395 

registration as limited, 23, 319 
re-registered under former Acts, 313 
re-registration, creation of reserve capital on, 67 
UNREGISTERED COMPANIES, 
meaning, 321 

provisions applicable to, 346 
applied to, 442 

registration after winding-up begun, [14] 
regulations as to, 346, 499 
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UNREGISTERED continued. 

winding-up, xli, 322 

actions stayed on, 326 
contributories in, 325 
cumulative provisions, 326 
inability to pay debts, 323 
jurisdiction, 322 
liability to, 321 
limited partncrshii)s, 323 
mode of, 322 
railway companies, 323 
restraint of proceedings, 325 
saving for earlier Acts, 326 
stay of proceedings after, 325 
Trustee Savings Banks, 323 


V 


VENDOR, commission, power to pay, 57 
VESTING ORDERS, 

amalgamation or reconstruction,' on, 196 
disclaimed property, 271 
VOTINfx. 

proxies, by, 123 
rights, 122 

company limited by guarantee, 390 
prospectus, disclosure in, 402 
Table A, 376 


W 


WAGES, 

preferential payments, 263, [266], 488 
sickness, during absence through, 449 
sums advanced for, 264 

WAR RISKS, partnerships re-insuring against, 345 
WARRANT, 
addressee, 540 

arrest, of, execution outside ordinary jurisdiction, 540 
failure to attend public examination, for, 512 
WINDING-UP, 

accounts, affidavit of no receipts, 532 
audit of, 531 
filing, 532 
summary of, 532 

to be kept by Board of Trade, 300 
where business carried on, 531 
actions, pending, transfer in, 508 
adjourned meetings, resolutions at, 289 
alternative to, 199 
appeals, 539 

applications in, how made, 501 
attachment, effect on, 273 
bankruptcy rules applicable, 262 
Board of Trade’s officers, 301 
books as evidence in, 286 
disposal, 287, 532 
cash balances, interest on, 300 
investment, 300 

dividends resulting, 300 

changes as to, xxxix 

claims in, ranking in Scotland, 263 

Companies Liquidation Account. See Companies Liquidation Account 
complete, striking off register after, 294 

compulsory, arrangements. Official Receiver’s report on, 516 
assets, application of, 229 
collection, 516 
distribution, 516 

attachments after, avoidance, 212 

Board of Trade’s powers where no committee of inspection, 228 


CO. ACT— 39 
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WINDING-VP— continued. 
compulsory — continued. 

books of account, 530 
calls. 230, 231 

document making, 518 
enforcement, 518 

leave to make, application for, 518 
making by liquidator, 517 
notice of, service, 518 
cash balance, investment, 531 
book, 530 

audit, 531 
commencement, 213 

committee of inspection, appointment, 226 
constitution, 227 
continuing members, 228 
majority's powers, 227 
meetings, 227 

as to appointment, 226 
payments to, sanction of Court, 529 

costs of 
obtaining, 

529 


proceedings, 227 

[)rofit not to be made without Court’s 

sanction, 529 

removal from, 227 

automatic, 227 
resignations from, 227 
Scotland, in, 228 
vacancies in, 227, 228 
Companies Liquidation Account, 224 
contributories, and see Contributories 
adjustment of rights, 233 
debts due by, 230 
list of, 229 

settlement, 516, 517 

time and place, 516 
variation, 517 


notice to, 517 
orders on, evidence of, 232 
set-off, 230 
costs. 233, [2341 

priority, 534 

Court’s powers cumulative, 237 
delegation, 237 

creditors not proving in time, exclusion, 233 

custody of property, 220 

dispositions after, avoidance, 212 

dissolution after, 238 

examination on oath in, 234 

grounds for, 208 

extension, xxxix 


“ just and equitable ”, 208 
inability to pay debts grounds for, 208 
meaning, 208 

inspection of books in, 233 
jurisdiction, County Court, 205 

exclusion, 205 
statement of case, 206 
Court of Session, 207 
extent, 205 
High Court, 205 
Palatine Courts, 205 
Sheriff Court, 207 
Stannaries, 205 

liquidator, and see liquidator, infra 
accounts, audit, 224 

circulation, 225 
acts of, validation, 220 
administration, power to obtain, 221 
agent for, 222 

application for directions by, 223 
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WINDING-UP— 

compulsory — continued. 

liquidator — continued. 

appointment, 217, 510 

notification, 219, 510 
arrangement by, 221 
Board of Trade’s control over, 225 
books to be kept by, 223 
business may be carried on by, 221 
cash in hand, 224 
charges, 534 

company’s name, use of, 221 
compromise by, 221 
custody of property, 220 
death of, 510 
de facto, 220 

delivery of property, power to require, 516 

examination on oath, 225 

litigation by, [222] 

meetings summoned by, 223 

money, power to raise, 221 

negotiable instruments, powers as to, 221 

Official Receiver as, 218 

not appointed, provisions where, 218 
payments into bank, 224 
powers, 220, 221 

control, 223 
delegated to, 237 
Scotland, in, 222 

with sanction of committee of inspection, 221 
Court, 221 

private banking account, 224 
proceedings by and against, 221 
proof by, 221 

property to be delivered to, 230 
provisional, 217 

appointment, 505 
functions, [217] 

Official Receiver, 217 
powers, 217 

release, 226 

proceedings for, 537 
removal, 219, 510 

on release, 226 
remuneration, 219, 528 
replacement of, 510 
resignation, 510, 530 
sale by, 221 
Scotland, in, 219 
security, 219, 510 

failure to give, 51 1 

keep up, 511 

solicitor to, 221 
style, 218 

vacancy in office of, 218 

filing, 219 

vesting in, 220 
meetings, liquidator’s, 523 

moneys due to company, payment into Bank, 231 
Official Receiver appointed by Board of Trade, 214 

Court, 214 

Board of Trade officer, [214] 

County Court, [214] 
liquidator, as, 218 
meaning, 214 

meetings to be summoned by, 218 
provisional liquidator, as, 217 
report of, 216 

further, 216 

statement of affairs to be submitted to, 215 
order, and see order infra 

in, enforcement, 238, 239 
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VfmT>mG-VP— continued. 
compulsory — continued. 

order — continued. 
staying, 228 

minute of, 229 

petition for. See Petition, supra 
proceedings, transfer, 206 

validation, 205 

proxies, 526 

Oflicial Receiver, to, 527 
])ublic examination in, 235 

proceedings at, 235, 236 

record book, 530 
rectification of register in, 229 
report to court by Board of Trade, 539 
sale of securities, 531 
Scotland, in, 219 
special bank account, 530 
manager, 232 

appointment, 232 
security, 232 
resolution for, 208 
stamp duty exemptions, 286 
statement of affairs, 215 
statutory demand, 208 
stay of, 228 

proceedings after, 211 

summons to persons suspected of having property, 234 
vesting order, 220 
conclusion, 535 
contempt of ('ourt in, [216J 
contributories. See Contributories 
costs, application for, 533 

bill, copy to be furnished, 533 
lodgment of, 533 
order of payment, 534 
scale. County Court, 534 
sheriff's, taxation, 533 
taxation, 532 

certificate of, 533 

employment to be produced, 533 
('ounty Court, in, 534 
notice of appointment, 533 
review of, 534 

court, by. See Compulsory, supra 
powers of, 290 
damages, assessment of, 281 
debts, proof, 261 

in.solvcnt companies, 262 
definitions, 500 

disclaimer in. See Disclaimer 
distribution of assets. Table A, 386 
dividends to creditors in, 521 
evidence in, 286 
execution, effect on, 273 

existing companies registering under Act, 319 
fact of, notification, 285 
fees, 301 

floating charges, validity, 269 
forms, use, 500 

fraudulent preference. See Fraudulent Preference 
purpose, company formed for, [154j 
trading discovered in, 280 
insolvent companies, 262 
investment of a.ssets, 300 
judicial notice of officers' signatures, 290 
jurisdiction, concurrent, 205, [206j 
Lord Ordinary, 207 

liquidator, and see under compulsory, supra, and voluntary, infra 
appointment, corruptly inducing, 284 
corporation not eligible, 284 
default by, order to make good, 285 
delinquent, damages against, 281 
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WINDING-UP — continued. 
liquidator — continued. 

discharge for unclaimed assets, 288 

information to be furnished by, 288 

insolvency, 530 

joint, delegation by, [256] 

none acting, striking off register, 294 

notice to, 294 

purchase of assets by, forbidden, 528 
goods by, 529 
receiver, acting as, 307 
release, proceedings on, 532 
removal, proceedings on, 532 
remuneration, limit of, 528 
resignation, proceedings on, 532 
retainer of assets by, [254] 
returns, enforcement, 285 
vacation of office, 530 
meetings called by Court, 290 

in, amendments of law, xl 
modes of, 201 
motions in, 501 
notice of, 507 

notices, I.ondon Gazette, 539 

memorandum of, 540 

notification of, 285 
offences antecedent to, 276 
in course of, 276 
office copies, 502 

order, actions stayed on, 214, 321 
advertisement, 507 
contents, 507 

copy to be forwarded to registrar, 213 
drawing up, 502 

documents retpiired for, 506 

effect, 214 

immediate, [213] 
enforcement, 504 
making, 210 
minute of, 213 
notice of, 507 

notification to Official Receiver, 506 
refusal, absence of assets not grounds for, [211] 
grounds for, 210, 211 
where alternative remedy available, 21 
settling, appointment not required, 507 
transmission, 507 
papers as evidence in, 286 
disposal, 287 

petition, advertisement, 504 

affidavits in opposition, 506 
reply, 506 

appearance on, intended, notice of, 506 
Board of 3'rade, by, 210 
contributory, by, 209 

female, husband of, by, 210 
copies, fees for, 505 
creditor, contingent, by, 209 
prospective, by, 209 

default in delivering statutory report, for, 209 

order on, 211 

holding statutory meeting, for, 209 

order on, 211 

form, 504 
hearing, 210 

attendance before, 505 
intention to appear on notice of, 506 
open court, in, 500, 501 
notice of, 507 
Official Receiver, by, 210 
order on, 210 and see order, supra 

refusal to make, grounds for, 210 
persons appearing on, list of, 506 
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WINDING-UP— 
petition — continued. 

presentation, 209, 504 
restraint of proceedings after, 211 
security for costs, 209 
service, 504 

stay of proceedings after, 211 
verification, 505 

where company in voluntary liquidation, 210 
who may present, 209 

petitioner, withdrawing, substitution for, 506 ‘ 
preferential payments. See Preferential Payments 
proceedings, amendments of law, xl 
attached to register, 500 
attendance at, 527 
file of, 502 

inspection of, 503 
use by Board of Trade, 503 
Official Receiver, 503 

meaning, 500 
numbering, 502 
statement as to, 288 
title, 502 

written or printed, 502 
process sealing, 502 
proofs. See Proofs 
receiver appointed in, 303 
resolutions for, registration, 131 
rules, 499 

judicial notice of, 301 

effect, [302] 

Palatine Court, 301 
power to make, 301 
.sales, expenses of, 532 

Scotland, in, orders pronounced in vacation, 438 
stamp duty exemptions, 286 
.stannaries, special provisions, 297 - 299 
statutory process, [20 IJ 
summons in, 501 

issue, 502 
taxing officer, 500 
transitional provisions, 364 

under supervision affidavit of no receipts or payments, 536 
assets, unclaimed or undisturbed, 536 
liquidator, account of, verification, 537 
additional, 260 
removal, 260 
statements, time for, 535 
order for, 259 

effect, 261 

petition for, effect, 260 
provisions inapplicable, 439 

unregistered companies. See uyider Unregistered Companies 
voluntary affidavit of no receipts or payments, 536 
arrangements binding on creditors, 257 
assets, unclaimed or undistributed, 536 
calls, 255 

commencement, 241 
company meetings, 255 
consequences, 241 

contributories' rights, saving for, 259 
costs, 258 

creditors', cesser of directors' powers, 252 

committee of inspection, 251, [252] 
creditors' meetings in, proxies, 526 
dissolution, 253 

first meeting of creditors, adjournment, 250 
chairman, 250 

investment of cash balance, 531 
liquidator, account of, 253 
appointment, 251 
remuneration, 252 

liquidator’s account, registration, 253 
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WINDING-UP— 

voluntary — continued. 

creditors’ — continued. 

meaning, 358 
meetings in. 253, 523 
proxy to liquidator, 527 
sale of securities, 531 

undertaking in, 252 
stamp duty exemptions, 286 
statement of affairs, 250 

declaration of solvency. See Declaration of Solvency 

determination of questions, 257 

distribution of assets, 254 

exercise of powers by Court, 257 

grounds for, 240 

liquidator, and see liquidator, supra 

account of, verification, 537 
appointment. Court, by, 256 
notice of, 256 

duties, 255 

duty to furnish information to Board of Trade, 537 
joint, 255 
powers, 255 
removal, 256 

appeal against, [256] 
resignation, [256] 
sale by. 245, [246] 
statements by, time for, 535 
list of contributories, 255 
members’, account of, 248 

failure to deliver, 249 

creditors meeting where company insolvent, 247, 249 
dissolution after, 248 
liquidator, appointment, 244 

purcliase of dissentient’s interest by, 245, [246] 
remuneration, 244 
vacancy in office, 24^ 
meaning, 243, 359 
meetings, final, 248, 249 
yearly, 247, 249 
reconstruction, for, 245, [246J 

notice of, 241 

proceedings invalid in compulsory winding-up, 213 
resolution for, 240 

meaning, 240, 359 
notice of, 241 
transfers avoided, 242 
WITNESSES. 

apprehension, 234, [235] 
attendance, summons to compel, [234] 
contumacious, committal, 514 
examination, 234 

public. See Public Examination 
WOKK IN PKOGRESS, valuation, [425] 


Y 


YEAR, financial, meaning, 359 









